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First  District — Octobeb  Term,  1896. 


William  A.  Panlsen  and  Junius  Y.  Paulsen  y.  Charles 
€•  Uaskin^  Clark  B.  Samson,  Trustee^  and 

Mary  A.  Nash. 

1.  Fraud— i?e?ie/  Against^  Affirmatively  and  by  Way  of  Defense. — 
A  traded  the  plant  and  property  of  a  manufacturing  company  to  B  in 
exchange  for  real  estate,  to  which  there  were  trust  deeds  to  C  and  D, 
A  assuming  and  agreeing  to  pay  the  notes  secured  by  said  trust  deeds. 
At  a  subsequent  date  A  sold  the  property  he  had  secured  to  E,  and  later 
C  commenced  foreclosure  proceedings  under  his  trust  deed.  D  filed  a 
cross-bill  in  this  suit,  praying  that  A  and  B  be  decreed  to  pay  the  amount 
found  to  be  due  to  him,  and  that  his  trust  deed  be  foreclosed,  and  A  and 
E  filed  an  answer  to  such  cross-bill,  and  a  cross-bill  of  their  own,  both  al- 
leging that  the  trust  deed  to  D  was  made  in  order  to  raise  money  to  pay 
certain  debts  of  the  manufacturing  company  for  which  E  was  personally 
liable;  that  said  debts  had  not  been  paid;  that  D  had  knowledge  of  this 
agreement,  and  that  he  paid  nothing  for  his  trust  deed  or  the  note 
secured  thereby;  the  cross-bill  also  prayed  that  the  note  and  trust  deed 
held  by  D  might  be  declared  null  and  void  as  between  B  and  D,  and  be 
held  for  naught  as  against  A  and  as  a  lien  upon  the  property.  Held^ 
that  A  and  E  were  not  entitled  to  the  affirmative  relief  asked  by  their 
cross-bill,  but  that  the  facts  alleged  were,  if  proved,  a  good  defense 
against  the  cross-bill  of  D. 

Foreclosnre  Proceedingg.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodorb  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed  in  part  and  revei-sed  in 
part    Opinion  filed  January  7,  1807. 

Vol.  Lxvm  2  (^  «) 


18  Appellate  Courts  of  Illinois. 

Vol.  68.]  Paulsen  v.  Haskin. 

Thomas  J.  Holmes,  attorney  for  appellants. 

Samson  &  Wilcox,  attorneys  for  Charles  C.  Haskin  and 
Clark  B.  Samson,  trustee,  appellees. 

Geobge  W.  Brown,  attorney  for  Mary  A.  Nash,  appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellees,  Haskin  as  owner  of  a  note  for  $1,000, 
made  by  one  Powers,  and  Samson  as  trustee  in  a  trust 
deed  made  by  Powers  to  secure  said  note,  united  in  a 
bill  to  foreclose  said  trust  deed.  The  trust  deed  was 
subject  to  a  prior  one  upon  the  same  premises,  for  $28,000, 
and  the  premises  were  what  are  known  as  the  "  Chautauqua 
Flats." 

George  W.  Brown,  as  trustee  in  a  subsequent  trust  deed, 
made  by  said  Becker  to  secure  his  note  for  $5,000,  ^ated 
October  9,  1895,  and  payable  sixty  days  after  date,  and  the 
appellee  Mary  A.  Nash,  who  was  the  holder  of  said  note, 
were  among  the  defendants  to  the  bill,  as  was  also  the  ap- 
pellant William  A.  Paulsen. 

Said  Mary  A.  Nash  answered  and  set  up  that  she  was 
interested  in  the  premises  by  being  the  legal  holder  and 
owner  of  said  $5,000  note,  and  asked  to  have  the  amount 
due  thereon  included  in  the  decree  of  sale.  She  also  filed 
her  cross-bill  to  foreclose  the  trust  deed  from  Becker  to 
Brown,  which  was  given  to  secure  said  note,  and  alleged 
that  said  W.  A.  Paulsen  had,  in  part  consideration  of  the 
conveyance  to  him  of  the  premises,  assumed  and  agreed  to 
pay  said  note,  and  prayed,  among  other  things,  that  Becker 
and  Paulsen  be  decreed  to  pay  to  her  whatever  sum  might 
be  found  to  be  due  on  the  note. 

Afterward  the  two  appellants,  William  A.  Paulsen  and 
Junius  V.  Paulsen,  both  of  whom  were  parties  defendant 
to  the  cross-bill  of  Mary  A.  Nash,  and  answered  the  same, 
filed  their  cross-bill  praying  that  said  $5,000  note  and  trust 
deed  might  be  declared  null  and  void  as  between  the  maker 
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thereof,  Becker,  and  said  Mary  A.  Nash,  and  be  held  for 
naught  as  against  said  William  A.  Paulsen,  and  as  a  lien 
against  the  premises,  and  might  be  canceled. 

The  allegations  of  the  cross-bill  of  the  Paulsens,  which 
form  the  basis  for  the  relief  asked  by  it,  can  not  be  more 
briefly  and  satisfactorily  stated  than  by  quoting  from  the 
abstract,  as  follows : 

"  Sets  forth  filing  of  original  and  cross-bill;  also  that  in- 
terest of  Junius  V.  Paulsen  in  premises  described  in  bill  and 
cross-bill  of  Mary  A.  Nash  he  derived  through  quit-claim 
deed  from  his  brother,  W.  A.  Paulsen,  for  good  and  valuable 
consideration,  recorded,  etc.,  in  Cook  county,  Illinois;  that 
W.  A.  Paulsen  obtained  title  to  same  premises  through 
warranty  deed  from  Louis  A.  Becker  and  wife,  recorded, 
etc.,  in  Cook  county,  Illinois;  that  at  the  time  of  the  con- 
veyance to  said  Paulsen  the  same  were  then  incumbered 
by  the  trust  deed  to  Clark  B.  Samson,  trustee,  described 
in  original  bill;  that  said  premises  were  also  incumbered 
by  a  prior  trust  deed  to  one  John  J.  Knickerbocker,  trustee, 
securing  note  of  $28,000;  that  W.  A.  Paulsen  received 
said  premises  from  Louis  A.  Becker  in  exchange  for  certain 
property  belonging  to,  and  the  plant  of,  the  Spring  Motor 
Co.,  at  Dixon,  Illinois;  that  at  time  of  making  exchange, 
Louis  A.  Becker  was  not  the  real  owner  of  said  premises 
known  as  Chautauqua  Flats;  Thos.  C.  Nash,  his  father-in- 
law,  was  real  owner;  that  title  was  allowed  to  remain  in 
said  Becker  for  sake  of  convenience;  that  at  time  of 
exchange  of  said  properties  there  were  debts  due  and  owing 
from  Spring  Motor  Co.  to  various  creditors,  for  which  the 
said  J.  V.  Paulsen  was  personally  liable,  together  with  said 
company;  that  as  part  of  consideration  for  said  exchange,  it 
was  agreed  between  W.  A.  Paulsen,  Thomas  C.  Nash  and 
Louis  A.  Becker,  that  $5,000  note  and  trust  deed,  sought  to 
be  foreclosed  in  cross-bill  of  Mary  A.  Nash,  be  executed  by 
said  Becker,  and  that  said  note  and  trust  deed  should  be 
hypothecated  by  said  Becker  and  with  proceeds  pay  off  the 
indebtedness  against  said  Spring  Motor  Co.,  and  thereby 
release  said  J.  V.  Paulsen  from  liability  for  same,  which 
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was  part  of  consideration  for  the  whole  transaction,  and 
which  note  and  trust  deed,  in  consideration  thereof,  said  W. 
A.  Paulsen  assumed  to  pay,  together  with  said  $1,000  note, 
mentioned  in  original  bill,  as  well  as  $28,000  note  and  trust 
deed  to  Jno.  J.  Knickerbocker,  trustee;  that  it  was  expressly 
agreed  between  said  Becker  and  W.  A.  Paulsen  and  there 
was  absolutely  no  consideration  for  said  $5,000  note  and 
trust  deed  passing  to  said  Becker,  but  as  part  of  considera- 
tion of  whole  transaction  said  note  and   trust  deed  were 
given  with  the  express  understanding  and  agreement  that 
same  should  be  sold  and  with  the  proceeds  said  Becker  was 
to  pay  off  the  indebtedness  of  said  Spring  Motor  Co.,  as 
aforesaid,  which  was  part  of  consideration  for  exchange  of 
property  and  plant  belonging  to  said  Spring  Motor  Co.  for 
premises  described  in  bill  and    cross-bill  of  Mary  A.  Nash- 
that  in  this  way  money  could  be  obtained  at  once  with  which 
to  pay  said  indebtedness,  and  give  your  orator,  W.  A.  Paul- 
sen, the  time  specified  in  said  note  to  pay  same,  and  at  the 
same  time  be  freed  from  the  personal  liability  for  said  indebt- 
edness of  Spring  Motor  Co.;  that  Mary  A.  if  ash,  mother-in- 
law  of  said  Becker,  knew  that  said  note  and  trust  deed  were 
without  consideration,  and  the  purpose  for  which  the  same 
were  made,  and  was  informed  and  knew  of  the  whole  transac- 
tion relating  to  trade  between  said  Becker  and  W.  A.  Paul- 
sen, and  terms  upon  which  said  exchange  was  made;  that  at 
time  the  warranty  deed  was  executed  and  delivered  by  said 
Becker  to  W.  A.  Paulsen,  said  Becker  did  not  deliver  pos- 
session of  said  premises  to  your  orator,  W.  A.  Paulsen,  but 
refused  so  to  do,  and  remained  in  possession  thereof,  collect- 
ing rents  and  appropriating  the  same  to  his  own  use,  up  to 
December  15,  1895,  and  that  afterward  the  propertv  was 
placed  in  the  hands  of  the  receiver  in  this  case,  and  that  said 
receiver,  Chicago  Title  and  Trust  Co.,  is  now  in  possession 
thereot,  receiving  and  collecting  rents,  etc.;  that  when  said 
note  and  trust  deed  were  executed,  your  orators  were  not  in- 
formed as  to  true  date  thereof  and  the  time  the  same  were  to 
run,  until  said  note  had  run  sixty  days,  and  when  orators  dis- 
covered that  note  ran  for  so  short  a  time  they  requested  of 
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said  Becker  that  he  extend  the  note  one  vear,  so  that  note 
might  be  more  readily  sold,  and  that  it  was  expressly  agreed 
between  said  Thomas  C.  Nash,  Louis  A.  Becker  and  your 
orator  W.  A.  Paulsen,  that  said  note  should  be  extended  one 
year,  and  that  such  extension  should  be  indorsed  upon  back 
of  note.  Orators  further  show  that  said  Becker  and  Nash 
did  not  do  as  they  agreed  and  extend  time  of  payment  of 
said  note  in  writing,  but  did  orally  extend  time  of  payment, 
by  reason  of  which  said  note  is  not  yet  due. 

Orators  say  that  said  Becker  did  not  dispose  of  said 
$5,000  note  and  trust  deed,  and  with  proceeds  pay  oflf  said 
indebtedness  of  Spring  Motor  Co.,  but  wholly  refused  to  do 
so,  nor  has  said  Becker  in  any  way  made  an  effort  to  pay 
same  as  agreed  and  still  refuses  to  pay  same,  and  refuses  to  in 
any  way  carry  out  his  said  agreement;  that  only  purpose  for 
making  said  note  and  trust  deed  was  for  purposes  aforesaid; 
that  as  between  said  Becker  and  Mary  A.  Nash  there  is 
absolutely  no  consideration  for  said  note  and  trust  deed,  and 
was  so  understood  and  agreed  between  said  Becker  and 
Nash,  and  that  none  of  indebtedness  aforesaid  has  been 
paid  by  said  Becker  or  Nash,  nor  have  they  in  any  way  at- 
tempted to  carry  out  their  agreement  to  raise  said  money  and 
pay  said  indebtedness  and  consummate  the  trade  between 
said  Becker,  Mary  A.  and  Thomas  C.  Nash,  and  your  orator 
W.  A.  Paulsen,  said  Thomas  0.  Nash  being  the  real  owner 
of  said  premises,  as  hereinbefore  stated.  Orators  show 
and  charge  the  fact  to  be  that  said  Backer  and  Mary  A. 
Nash,  conspiring  to  cheat  and  defraud  your  orators,  caused 
said  note  and  trust  deed  to  be  transferred  and  assigned  to 
said  Mary  A.  Nash  and  by  her  held  until  the  same  became 
due,  and  then  filed  her  said  cross-bill  to  foreclose  same  and 
enforce  the  payment  of  said  note,  and  declare  the  same  a 
valid  lien  on  said  premises;  that  said  Mary  A.  Nash  now 
admits  that  no  consideration  passed  between  her  and  said 
Becker  for  making  of  said  note,  but  notwithstanding  that 
fact  she,  said  Mary  A.  Nash,  is  now  trying  to  compel  your 
orator  W.  A.  Paulsen  to  pay  same  and  declare  same  to  be  a 
valid  lien  on  said  premises;  that  indebtedness  of  said  Spring 
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Motor  Co.  still  remains  unpaid;  that  orator  Junius  V.  Paul- 
sen has  been  sued  at  law  for  a  large  amount  of  said  indebted- 
ness; that  he  is  being  pressed  by  creditors  for  payment 
thereof;  that  said  J.  V.  Paulsen  will  be  compelled  to  pay 
said  indebtedness  on  account  of  the  failure  of  said  Becker  to 
pay  same  as  per  said  agreement,  and  on  account  of  failure 
of  said  Becker  and  Mary  A.  Nash  to  comply  with  their 
agreement,  your  orators  have  refused  to  pay  said  note. 
Further,  orators  say  that  said  Louis  A.  Becker  is  now  in 
possession  of  property  belonging  to  said  Spring  Motor  Co.; 
that  he  has  in  no  way  carried  out  said  agreement;  that 
orator  J.  V.  Paulsen  is  being  annoyed  and  harassed  by  cred- 
itors of  said  company,  and  that  said  Becker  and  Mary  A. 
Nash,  intending  to  defeat  and  defraud  your  orators,  now 
seek  in  said  cross-bill,  to  foreclose  said  note  and  trust 
deed." 

To  this  cross-bill  demurrers  by  both  Mary  A.  Nash  and 
by  the  original  complainants  were  sustained. 

Such  action  wa^  clearly  right  as  to  the  original  complain- 
ants against  whom  the  cross-bill  asked  no  relief,  and  who 
were  in  no  manner  concerned  with  the  issues  raised  bv  it. 
And  it  was  not  error  to  sustain  the  demurrer  of  Mary  A. 
Nash.  The  Paulsens  were  not  entitled  to  the  affirmative 
relief  they  asked,  except  by  a  rescission  of  the  entire  con- 
tract, although  they  might  be  in  a  position  where  they  could 
defend  from  affirmative  relief  against  themselves  without  a 
rescission.  The  joint  and  several  answer  of  the  Paulsens  to 
the  cross-bill  of  Mary  A.  Nash  set  up  substantially  the  same 
facts  as  did  their  cross-bill.  But  the  master  refused  to  ad- 
mit any  evidence  that  was  offered  by  the  appellants  in 
support  of  their  answer,  and  the  court  sustained  the  master's 
report.  The  important  question  then  is,  do  the  facts  as  set 
up  in  the  cross-bill  quoted  from,  which  constitute  in  sub- 
stance the  defense  set  up  in  the  answer,  make  out  a  merito- 
rious defense  ? 

If  the  answer  be  true,  the  only  consideration  for  Paulsen 
assuming  the  additional  incumbrance  of  $5,000  on  the  prem- 
ises, was  to  enable  Becker,  by  means  of  that  incumbrance, 
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to  raise  money  by.  a  sale  of  the  note  to  pay  debts  against  the 
property  traded  to  him,  and  for  which  the  Paulsens,  or  one 
of  them,  were  liable. 

This,  Becker  has  not  done,  and  both  he  and  Mary  A. 
Nash  refuse  to  do.  W.  A.  Paulsen,  by  assuming  and  agree- 
ing to  pay  this  not«  as  a  part  of  the  purchase  price  which 
he  agreed  to  pay  for  the  flats,  will  be  required  to  pay  five 
thousand  dollars  more  than  his  contract  price,  if  neither 
Becker  nor  Nash  pay  the  debts  agreed  to  be  paid  from  the 
proceeds  of  the  note;  and  if,  as  alleged,  Mary  A.  Nash  paid 
no  consideration  fo  Becker  for  the  note,  she  should  not  be 
permitted  to  foreclose  for  it  until,  at  least,  she  shall  apply 
the  amount  of  it  to  paying  said  debts. 

We  think  it  was  error  to  refuse  to  permit  the  Paulsens 
to  prove,  if  they  could,  the  defense  they  had  set  up  in  their 
answer,  and  the  decree,  in  so  far  as  it  orders  a  sale  and  fore- 
closure under  the  cross-bill  of  Mary  A.  Nash,  is  reversed 
and  the  cause  remanded^  but  in  all  other  respects  the  decree 
is  affirmed. 


P.  J.  Neary  y.  Charles  Bohannon, 

1.  Qk'BNJsaxEST—Duty  of  Oamishee  to  Defend  Property.— A  gar- 
nishee in  an  attachment  suit  answered  that  he  had  in  his  possession 
certain  property  which  he  supposed  belonged  to  the  defendant  in  the  at- 
tachment, and  that  such  property  had  been  replevied.  He  was  not 
requested  to  and  did  not  defend  the  replevin  suit  and  judgment  was  ren- 
dered against  him.  Heldy  that  the  answer  of  garnishee  was  sufficient 
to  relieve  him  from  liability  to  the  plaintiff  in  the  attachment,  for  a  fail- 
ure to  defend  the  replevin  suit. 

Garnishment.— Appeal  from  the  Superior  Ck)urt  of  Cook  County;  the 
Hon.  William  G.  Ewing,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  December  28,  1896. 

A.  P.  Williams  and  Willlams  &  Kraft,  attorneys  for  ap- 
pellant. 

Whttb  &  Shaw,  attorneys  for  appellee. 
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Mr.  Justiob  Gary  delivered  the  opinion  of  the  Court. 

In  March,  1895,  the  appellant  commenced  a  suit  by  attach- 
ment against  one  Percy  C.  Hamilton,  and  summoned  the 
appellee  as  garnishee. 

April  4,  1^95^  he  answered  that  he  had  in  his  possession 
four  carriages,  and  made  a  somewhat  complicated  state- 
ment as  to  the  ownership  of  them,  which,  for  the  purposes 
of  this  opinion,  we  will  regard  sls  an  acknowledgment  that 
he  supposed  that  Hamilton  owned  them. 

The  answer  also  stated  that  the  "  carriages  were  replev- 
ined  March  26th,  1895,"  giving  the  title  of  the  suit  in  the 
Superior  Court,  and  that  they  were  still  in  his  possession. 

April  25,  1S95,  the  sheriff  executed  the  replevin  writ  by 
taking  the  carriages  and  reading  the  writ  to  the  appellee. 

Nobody  defended  the  replevin  suit,  and  October  1, 1895, 
judgment  was  entered  in  it,  that  the  plaintiff  therein  retain 
the  property. 

The  question  now  in  this  case  is :  Is  the  appellee  respon- 
sible to  the  appellant,  to  the  extent  of  his  debt  against  Ham- 
ilton, for  not  defending  the  replevin  suit  ?  The  Superior 
Court  decided — as  we  hold  rightly — in  the  negative. 

The  appellee  had  no  interest  in  the  carriages,  and  his 
answer  so  advised  the  appellant.  The  benefit  of  a  successful 
defense  of  the  replevin  suit  would  have  accrued  to  the  ap- 
pellant. He  might  have  defended  in  the  name  of  the  appel- 
lee, by  indemnifying  him  against  costs.  2  Am.  &  Eng. 
Ency.  of  Law,  2d  Ed.,  1089. 

Although  the  statements  in  the  answer  that  the  carriages 
had  been  "  replevined,"  and  were  still  in  the  possession  of 
the  appellee,  were  apparently  inconsistent,  yet  they  gave 
notice  of  the  pendency  of  the  replevin  suit.  Notice  was 
enough — without  request  to  defend — to  make  the  risk  of  the 
event  of  the  replevin  suit  fall  on  the  appellant,  Drennan 
V.  Bunn,  124  111.  175. 

We  had  some  difficulty  in  finding  any  assignment  of  errors 
here. 

The  record  has  seventy-fivre  pages,  preceding  the  certifi- 
cate of  the  clerk  that  the  "  foregoing "  is  *'  a  true,  perfect 
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and  complete  transcript  of  the  record  except  the  bill  of  ex- 
ceptions, the  original  of  which  is  by  stipulation  of  parties 
incorporated  herein."  Following  the  certificate  is  the  as- 
signment of  errors.  Then  follows  a  stipulation,  entitled 
both  in  the  Superior  Court  and  in  this  court.  The  stipula- 
tion is  entitled  Neary  v.  Hamilton.  Then  follows  a  paper 
which  we  have  no  doubt  was  intended  as  a  bill  of  exceptions, 
(though  it  has  no  beginning  to  show  that  it  presents  the  his- 
tory of  any  trial,)  which  concludes  in  due  form,  and  is  signed 
and  sealed  by  the  judge.  That  paper  does  not  appear  to 
have  been  filed  in  the  Superior  Court. 

If  the  merits  of  the  cause — treating  the  contents  of  that 
paper  as  record — were  with  the  appellant,  we  could  not 
reverse. 

The  judgment  is  aflBirmed. 


State  National  Bank  of  St.  Joseph  v.  John  Moran  Pack- 
ing Co.^  Union  National  Bank  of  Chicago  et  al« 

1.  CORPORATIONS— ilfce*tnflf«  Outside  of  the  State.-Sec.  20  of  Chap. 
82,  R.  S.,  plainly  and  explicitly  pronounces  void  the  action  of  the 
directors  of  a  corporation  at  a  meeting  held  outside  of  the  State,  unless 
such  meeting  was  authorized  or  its  acts  ratified  by  a  vote  of  two-thirds 
of  the  directors,  trustees,  or  officers  corresponding  to  trustees,  at  a  regu- 
lar meeting. 

2.  Same— floirer  of  Officers  to  Dispose  of  Propei^ty.— The  president 
and  secretary  of  a  packing  company  have  not,  by  virtue  of  their  offices, 
authority  to  transfer  substantially  all  the  property  of  the  corporation  to 
certain  creditors  by  way  of  preference  to  them;  and  the  company  is  not 
bound  by  and  may  avoid  such  a  conveyance. 

8.  Same— May  Oive  Preference  to  Creditors,— In  this  State  a  corpora- 
tion, although  insolvent,  may,  by  a  conveyance  of  its  property,  prefer 
one  of  its  creditors,  subject  to  the  same  restrictions  that  apply  to  indi- 
vidual debtors. 

4.  Attachments- /nvaZid  Mortgages.  —An  attaching  creditor  secures 
whatever  right  his  debtor  has  in  and  to  the  property  seized,  and  a  mort- 
gage on  such  property  which  is  void  as  to  the  debtor  is  also  void  as  to 
the  attaching  creditor.  * 

5.  BAMo^Bight  of  Third  Parties  to  Question  a  Judgment— A  de- 
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fendant  in  an  attachment  suit  is  not  bound  to  contest  the  truth  of  the 
affidavit  setting  forth  the  grounds  for  attachment,  and  another  (^editor 
of  such  defendant,  who  knew  of  and  could  have  intervened  in  the 
attachment  proceeding,  can  not  question  the  judgment  on  that  point 
in  another  suit  regarding  the  property  attached 

6.  Estoppel — To  Deny  Validity  of  Mortgage. — Where  a  mortgage  is 
given,  not  for  anything  received  by  the  mortgagor  at  the  time  of  its 
execution,  or  any  detriment  then  suffered  by  the  mortgagee,  but  to 
secure  a  debt  that  has  long  existed,  the  mortgagor  is  not  the  recipient  of 
such  benefits  under  such  moi*tgage  that  he  will  be  estopped  to  deny  the 
validity  thereof. 

7.  Burden  of  Proof — Is  on  Creditor  Claiming  Preference. — When 
a  creditor  comes  into  court,  claiming  a  preference  over  other  creditors 
of  his  debtor,  the  burden  is  upon  him  to  establish  the  validity  of  the 
acts  imder  which  such  claim  is  made. 

Mortgage  Foreclosure.— Appeal   from  the  Circuit  Court  of  Cook 
County r  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.    Heard  in  this, 
court  at  the  October  term,  1896.  -Affirmed  in  part,  and  reversed  in  part. 
Opinion  ffied  December  28,  1896. 


Statement  of  the  Case. 

This  was  a  suit  to  foreclose  a  mortgage  brought  in  the 
Circuit  Court  of  Cook  County,  Illinois,  by  the  State  Na- 
tional Bank  of  St.  Joseph,  the  appellant,  upon  real  estate 
situated  in  the  city  of  Chicago,  owned  by  the  John  Moran 
Packing  Company,  mortgagor,  a  corporation,  incorporated 
under  the  laws  of  the  State  of  Illinois,  doing  a  packing  busi- 
ness at  St.  Joseph,  Missouri. 

The  Union  National  Bank  of  Chicago,  and  the  Atlas  Na- 
tional Bank  of  Chicago,  attaching  creditors,  were  defend- 
ants. By  answer  and  cross-bill  of  the  former,  and  by  an- 
swer of  the  latter,  it  was  contended  that  the  mortgage  was 
invalid  because  authorized  by  only  three  of  the  five  mem- 
bers of  the  board  of  directors  of  the  mortgagor  company  at 
a  meeting  held  outside  of  the  State  of  Illinois.  The  de- 
fendant banks  also  contended  that  the  John  Moran  Pack- 
ing Company  was  at  that  time  insolvent,  and  that  the  giv- 
ing of  the  mortgage  under  the  circumstances  operated  as  an 
unlawful  preference  which  should  not  be  enforced  ae^ainst 
the  later  attachment  liens,  and  further  contended  that  the 
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description  of  the  mortgaged  premises  was  insuJBcient  to 
convey  the  premises. 

Prior  to  October  20,  1894,  the  defendant,  John  Moran, 
was  the  owner  of  a  packing  plant  situated  in  St.  Joseph, 
Missouri,  which  he  was  then  operating,  and  was  also  the 
owner  of  an  equity  of  redemption  in  real  estate  located  in 
Chicago,  being  the  premises  in  question  in  this  suit.  Upon 
these  premises  was  a  trust  deed  dated  March  12,  1892,  to 
William  H.  Matthews,  trustee,  securing  an  unpaid  balance 
of  over  fifteen  thousand  dollars.  In  carrying  on  his  pack- 
ing business  Moran  was  borrowing  from  time  to  time  large 
sums  of  money  from  the  State  National  Bank  of  St.  Joseph, 
the  complainant. 

In  October,  1894,  the  John  Moran  Packing  Company 
was  incorporated  under  the  laws  of  the  State  of  Illinois, 
with  a  capital  stock  of  one  hundred  and  fifty  thousand  dol- 
lars, the  number  of  shares  being  1,600,  and  the  par  value  of 
each  shared  100. 

John  Moran  became  and  still  is  president  of  the  John 
Moran  Packing  Company,  and  C.  W.  Taylor  was  elected 
secretary. 

Soon  after  the  complete  organization  of  the  John  Moran 
Packing  Company,  John  Moran  sold  and  transferred  to  it 
his  packing  plant  in  St.  Joseph,  Missouri,  together  with 
his  entire  business  there,  his  bills  and  accounts  receivable, 
good  will,  etc.,  and  also  his  equity  in  his  above  described 
mortgaged  premises  situated  in  Chicago,  for  the  nominal 
sum  of  $150,000,  and  the  Packing  company  assumed  all  his 
liabilities  growing  out  of  the  said  packing  business,  includ- 
ing the  aforesaid  advances  made  to  him  by  the  com- 
plainant. 

In  payment,  John  Moran  received  1,139  shares  of  stock 
in  the  John  Moran  Packing  Company  at  a  valuation  of 
$113,900,  and  due  bills  or  orders  oif  the  company  for  the 
remaining  $36,100.  So  far  as  it  appears  he  continued  to 
own  that  number  of  shares  at  all  times  since  he  so  acquired  v 
them. 

Among  the  liabilities  so  assumed  by  the  John  Moran  Pack- 
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ing  Company  was  an  indebtedness  to  complainant  of  $50,000 
for  moneys  advanced  to  Moran  as  before  stated,  which 
became  due  in  November,  1894  On  November  8, 1894,  two 
new  notes  for  $25,000  each,  payable  in  three  and  four 
months  respectively  from  date,  were  executed  by  the  John 
Moran  Packing  Company  to  the  order  of  complainant  to 
take  up  the  said  indebtedness.  These  two  notes  of  $25,000 
each  were  indorsed  by  John  Moran,  and  are  the  notes  secured 
by  complainant's  mortgage  sought  to  be  foreclosed  by  com- 
plainant's bill. 

The  mortgage  in  question  was  not  executed  until  Febru- 
ary following,  however. 

Among  the  other  liabilities  of  Moran  assumed  by  the  John 
Moran  Packing  Company  was  a  contract  between  John 
Moran  and  the  St.  Joseph  Stock  Yards  and  Terminal  Com- 
pany, dated  June  25,  lb94. 

On  January  23,  1895,  the  John  Moran  Packing  Co.  en- 
tered into  an  agreement  with  one  C.  M.  France  (a  nephew 
of  C.  B.  France,  who  was  then  president  of  the  State  Na- 
tional Bank),  whereby  certain  portions  of  the  packing  com- 
pany's packing  house,  at  St.  Joseph,  were  leased  to  him  to 
be  used  for  the  storage  of  meat  products,  lard  and  other 
products  from  slaughtered  animals,  etc.,  the  John  Moran 
Packing  Company  to  warehouse  its  products,  keep  said 
warehouses  at  the  right  temperature,  etc.;  said  C.  M.  France 
to  act  as  warehouseman,  issue  warehouse  receipts  for  prod- 
ucts stored,  furnish  all  necessary  weighers  therefor  and 
keep  all  necessary  accounts,  all  at  his  own  cost  and  expense; 
for  which  he  was  to  be  paid  $300  per  month  by  the  John 
Moran  Packing  Company. 

Business  began  under  this  agreement  at  once,  and  the  re- 
sult was  that  the  State  National  Bank  during  its  continu- 
ance advanced  the  John  Moran  Packing  Company  a  large 
amount  of  money  upon  warehouse  receipts  issued  by  the 
warehouseman,  C.  M.  France,  at  various  times  upon  pork 
products. 

These  advances  upon  collateral  were  entirely  distinct 
from  the  moneys  covered  by  the  two  promissory  notes  of 
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$25,000  each  first  mentioned.  They  were  loans  of  new- 
capital  by  the  State  National  Bank. 

This  coarse  of  business  continued  up  to  the  middle  of 
February,  1895.  One  of  the  notes  for  $25,000  to  complain- 
ant being  then  past  due  and  wholly  unpaid,  and  complain- 
ant demanding  security,  the  company  then  owing  about 
$160,000,  a  meeting  of  the  board  of  directors  of  the  John 
Moran  Packing  Company  was,  after  notice  to  each  director, 
held  at  St.  Joseph,  Missouri,  on  the  18th  day  of  February, 
1895.  Three  of  the  five  members  of  the  board  of  directors, 
namely,  John  Moran,  C.  W.  Taylor  and  P.  Fogarty,  were 
present  at  the  meeting  and  voted  in  favor  of  the  following 
resolution : 

"  Resolved,  that  the  president  and  secretary  be  and  they 
are  hereby  instructed  to  execute  deeds  in  the  nature  of 
mortgages  upon  all  property  of  the  company  situated 
in  this  State  and  in  Illinois,  for  the  purpose  of  securing  the 
payment  of  two  notes,  made  by  this  company  to  the  State 
National  Bank  on  the  eighth  day  of  November,  1894,  for 
$25,000  each,  and  also  for  the  purpose  of  securing  and  carry^- 
ing  out  the  contract  with  the  St.  Joseph  Stock  Yards  and 
Terminal  Company,  made  by  John  Moran  on  the  twenty- 
fifth  day  of  June,  1894,  assumed  by  this  company,  that  is  to 
say:" 

The  resolution  sets  out  m  hdeo  verba — 

A  deed  from  the  company  to  John  Donovan,  Jr.,  trustee 
for  the  State  National  Bank,  covering  all  its  real  estate,  and 
all  its  machinery,  tools  and  other  personal  property  at  St. 
Joseph,  Missouri. 

A  mortgage  by  the  Packing  Company  to  the  same  bank 
upon  its  real  estate  in  Cook  county,  Illinois. 

A  deed  by  the  Packing  Company  to  the  St.  Joseph  Stock 
Yards  and  Terminal  Company,  to  secure  a  contract  between 
the  Packing  Company  and  the  Stock  Yards  Company  in 
reference  to  packing  a  certain  number  of  hogs  per  year,  this 
deed  also  covering  the  same  property  in  Missouri  covered 
by  the  foregoing  deed  to  the  State  National  Bank,  and  being 
made  expressly  subject  to  it. 

Also  a  deed  from  the  Packing  Company  to  the  Stock 
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Yards  Company,  to  secure  the  same  contract,  and  covering 
the  same  property  in  Cook  county  which  is  included  in  the 
foregoing  mortgage  to  the  State  National  Bank,  and  being 
made  subject  to  said  mortgage. 

These  deeds  cover  all  the  property  in  Illinois  and  Mis- 
souri, being  all  the  assets  of  the  company,  except  some  pork 
products  covered  by  warehouse  receipts  which  were  then 
held  by  the  State  National  Bank. 

The  president  and  secretary,  under  the  corporate  seal, 
thereupon  executed  the  mortgage  sought  to  be  foreclosed 
by  complainant  herein,  dated  February  18,  1895,  securing 
the  two  promissory  notes  mentioned,  which  mortgage  was 
duly  acknowledged  on  the  same  day,  and  afterward  recorded 
in  the  recorder's  office  of  Cook  county,  Illinois,  on  February 
19,  1895,  at  9:55  o'clock  a.  m. 

At  the  same  time  the  foregoing  mortgage  was  given,  the 
president  and  secretary,  under  the  corporate  seal,  executed 
the  other  mortgage  mentioned  in  the  said  resolution,  which 
mortgages  were  duly  acknowledged,  and  recorded  at  the 
same  time  as  complainant's  mortgages. 

John  Moran  and  wife,  on  February  16, 1895,  also  executed 
a  mortgage  to  the  State  National  Bank  to  secure  the  same 
notes  covered  by,  the  mortgages  from  the  corporation,  con- 
veying certain  real  estate  owned  by  him  and  located  in  Cook 
county,  Illinois,  and  at  the  same  time  executed  a  mortgage 
to  the  St.  Joseph  Stock  Yards  &  Terminal  Company  con- 
veying the  same  premises,  to  secure  the  before  mentioned 
contract.  These  individual  mortgages  were  recorded  at  the 
same  time  as  the  mortgages  from  the  corporation. 

On  the  same  day  that  the  mortgages  to  complainant  and 
the  mortgages  to  the  Terminal  company  were  recorded  in 
Cook  county,  i,  e,y  on  February  19,  1895,  but  several  hours 
thereafter,  the  defendant.  Union  National  Bank  of  Chicago, 
began  an  attachment  suit  in  the  Superior  Court  of  Cook 
County,  Illinois,  against  the  John  Moran  Packing  Company, 
upon  the  ground,  as  stated  in  the  affidavit  for  attachment, 
that  defendant  had,  within  two  years  last  past,  fraudulently 
conveyed  or  assigned  its  property,  etc.,  and  was  about,  fraud- 
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ulently,  to  conceal,  assign  or  otherwise  dispose  of  its  pro]> 
erty.  The  writ  was  levied  upon  the  premises  in  question 
and  a  certificate  of  levy  filed  by  the  sheriflf  in  the  recorder's 
oflSce  of  Cook  county,  on  the  19th  day  of  February,  1895,  at 
3:30  o'clock  p.  m. 

On  March  25,  1895,  a  meeting  of  the  board  of  directors 
of  the  John  Moran  Packing  Company  was,  after  notice  to 
all  of  the  directors,  held  at  the  general  office  of  the  com- 
pany, at  Chicago,  Illinois.  At  this  nieeting  of  the  board 
of  directors  there  were  present  four  members  of  the  board, 
namely,  John  Moran,  C.  W.  Taylor,  P.  Fogarty  and  W.  T. 
Nash.  A  resolution  ratifying  and  approving  the  acts  and 
resolutions  ordered  at  the  meeting  held  on  February  18, 
1895,  and  directing  the  president  and  secretary  to  execut(i 
new  deeds  upon  the  same  trusts  and  for  the  same  purposes 
as  the  deeds  ordered  and  executed  on  February  18, 1895,  by 
way  of  further  assurance,  was  carried  by  an  affirmative 
vote  of  three  directors,  namely,  Mr.  Moran,  Mr.  Taylor  and 
Mr.  Fogarty.    Mr.  Nash  voted  against  the  resolution. 

Acting  under  this  resolution,  the  John  Moran  Packing 
Company,  by  its  president  and  secretary,  and  under  its  cor- 
porate seal,  executed  the  mortgage  to  complainant,  dated 
March  25, 1895,  securing  the  same  notes  described  in  com- 
plainant's mortgage,  dated  February  18,  1895,  which  mort- 
gage was  duly  acknowledged,  received  and  accepted  by 
complainant  without  waiving  or  relinquishing  the  mortgage 
first  mentioned  or  the  lien  created  thereby,  and  was  re- 
corded in  Cook  county,  Illinois,  on  March  26,  1805.  Thig 
mortgage  was  also  set  'forth  in  complainant's  bill,  and  is 
sought  to  be  foreclosed  thereby. 

On  the  same  day,  and  acting  under  the  above  resolution, 
the  John  Moran  Packing  Company,  by  its  president  and 
secretary,  and  under  its  corporate  seal,  also  executed  a  mort- 
gage to  the  St.  Joseph  Stock  Yards  &  Terminal  Company, 
dated  March  25,  1895,  securing  the  same  contract  mentioned 
in  the  former  mortgage  to  it,  dated  February  18, 1895.  This 
mortgage  was  also  accepted  by  the  Terminal  company  upon 
like  terms  and  conditions  as  complainant's  mortgage,  and 
was  recorded  at  the  same  time. 
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So  far  as  appears,  neither  the  John  Moran  Packing  Com- 
pany, its  officers,  directors,  nor  its  stockholders,  ever  ques- 
tioned the  validity  of  the  mortgages  executed  on  February 
18,  1895,  to  complainant  and  to  the  Terminal  company,  or 
questioned  the  validity  of  the  ratifying  mortgages,  executed 
on  the  25th  day  of  March,  1S95,  until  the  filing  of  its  answer 
in  this  case,  which  contained  the  following : 

"  The  said  John  Moran  admits  that  certain  instruments, 
to  wit,  cei'tain  supposed  promissory  notes  and  a  certain 
mortsraore  were  executed  in  behalf  of  the  said  John  Moran 
Packing  Company,  and  delivered  to  the  said  complainant,  to 
secure  a  certain  supposed  indebtedness  of  said  company  to 
the  said  complainant,  but  these  defendants  deny  that  the 
said  instruments,  or  either  of  them,  were  or  are  as  alleged 
in  the  said  bill  of  complaint,  and  ask  that  strict  proof  be 
had  of  the  same  in  this  court,  and  they  deny  that  the  said 
Packing  company  was  or  is  indebted  to  the  said  complain- 
ant, in  the  sum  alleged  in  the  said  bill." 

The  validity  of  said  mortgages  was  not  called  in  question, 
except  by  the  Union  National  Bank  and  the  Atlas  National 
Bank  Until  after  the  commencement  of  this  suit. 

The  attachment  suit  of  the  Atlas  National  Bank  was  not 
begun  and  levied  until  April  20,  1695,  after  the  execution 
and  delivery  of  the  mortgage  given  in  ratification  of  the 
mortgages  of  February  18,  1895. 

After  the  execution  of  the  mortgages  dated  February  18, 
1895,  the  John  Moran  Packing  Company  continued  in  pos- 
session and  control  of  all  of  the  property  which  it  had  mort- 
gaged to  complainant,  and  as  late  as  July  13,  1895,  passed 
a  resolution,  three  directors  voting  therefor,  directing  the 
officers  of  the  company  to  convey  the  Chicago  premises,  i.  ^., 
the  premises  in  question  in  this  suit,  to  the  defendant,  Wal- 
ter C.  Hately,  for  $28,000,  subject  to  the  Matthews  trust 
deed,  and  also  passed  resolutions  directing  the  officers  to  lease 
portions  of  the  St.  Joseph  property  to  Kate  Moran,  and  to 
sell  and  convey  certain  other  property  to  John  Moran.  It 
does  not  appear  that  complainant  has  at  any  time  since  it  re- 
ceived its  first  mortgage,  up  to  the  present  time,  had  any 
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interest  in  the  Chicago  premises  other  than  its  mortgage 
lien,  nor  exercised  any  control  over  it.  Nor  does  it  appear 
that  complainant  had  any  control  over  the  St.  Joseph  prop- 
erty or  any  interest  therein  other  than  its  mortgage  lien. 

After  February  18,  1895,  all  live  stock  that  was  slaugh- 
tered by  the  John  Moran  Packing  Company  was  purchased 
for  and  in  the  name  of  C.  B.  France,  president  of  the  State 
National  Bank,  with  money  furnished  by  him;  the  live 
stock  was  slaughtered  by  the  John  Moran  Packing  Company 
and  placed  in  cold  storage  in  that  portion  of  the  packing 
plant  premises  which  had  been  rented  to  C.  M.  France  as 
warehouseman,  the  January  before.  The  packing  company 
from  time  to  time  gave  0.  B.  France  checks  of  the  John 
Moran  Packing  Company  countersigned  by  the  warehouse- 
man, in  payment  of  the  manufactured  product  so  stored, 
and  such  product  became  the  property  of  the  John  Moran 
Packing  Company.  The  warehouseman  then  issued 
warehouse  receipts  to  the  John  Moran  Packing  Company 
upon  this  product,  which  receipts  were  by  the  Packing 
company  put  up  with  complainant  as  collateral  security  for 
additional  advances  to  pay  C.  B.  France,  and  for  other  pur- 
poses, the'  Packing  company  retaining  title  to  the  product, 
and  it  is  to  be  presumed,  disposing  of  it  for  its  own  profit. 

This  procedure  continued  until  August,  1895,  when,  the 
business  not  proving  profitable,  the  John  Moran  Packing 
Company  ceased  doing  business.  During  all  this  period 
the  officers  of  the  company  continued  to  receive  salaries 
which  were  paid  by  the  Packing  company. 

The  attachment  suit  of  the  Union  National  Bank  of  Chi- 
cago, begun  on  the  19th  day  of  Februarj'-,  1895,  was  based 
upon  an  indebtedness  of  $25,483,  evidenced  by  the  demand 
note  of  the  John  Moran  Packing  Company,  dated  February 
18, 1895,  for  that  amount.  Personal  service  was  had  upon 
the  Packing  company,  which  appeared  in  the  suit  in  due 
time  and  filed  a  plea,  duly  verified,  denying  the  grounds  of 
the  attachment. 

On  December  14,  1895,  a  stipulation  was  entered  into 
between  the  Union  National  Bank  and  the  John  Moran 
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Packing  Company,  and  filed  in  the  attachment  suit, 
wherein  it  was  agreed  that  the  plea  to  the  attachment  writ 
should  be  withdrawn,  and  that  a  judgment  be  entered 
therein  for  the  sum  pf  $26,233.76,  and  that  general  execu- 
tion against  the  defendant  issue,  and  also  special  execution 
against  the  property  attached.  Judgment  was  entered 
accordingly  on  that  day  and  an  execution  issued  on  the  16th 
day  of  December,  1895,  placed  in  the  hands  of  the  sheriff, 
and  afterward  returned  "no  part  satisfied."  The  John 
Moran  Packing  Company  also  filed  a  plea  to  the  writ  in  the 
attachment  suit  of  the  Atlas  National  Bank  of  Chicaofo. 
That  suit  is  still  pending  and  undetermined. 

On  December  26,  1895,  complainant  filed  its  bill  to  fore- 
close, and  made  the  John  Moran  Packing  Company,  John 
Moran,  Kate  Moran,  his  wife.  Union  National  Bank  of  Chi- 
cago, Atlas  National  Bank  of  Chicago,  St.  Joseph  Stock 
Yards  &  Terminal  Company,  Walter  C.  Ilately  and  John 
A.  Bunnell,  defendants  thereto — the  said  John  Moran  a  de- 
fendant as  indorser  before  delivery  of  the  two  promissory 
notes  secured  by  complainant's  mortgage,  sought  to  be  fore- 
closed, and  the  other  parties  defendants  as  purchasers, 
mortgagees,  attaching  creditors  or  otherwise,  which  inter- 
ests, if  any,  the  bill  alleged,  accrued  subsequent  to  the  lien 
of  complainant's  mortgage  and  were  subject  and  inferior 
thereto. 

Complainant's  bill  also  alleged,  among  other  things,  that, 
under  the  laws  of  the  State  of  Missouri,  the  defendant, 
John  Moran,  was  liable  upon  the  notes  mentioned  as  a  • 
maker,  and  that  under  the  statute  of  Missouri,  in  force  at 
the  time  of  the  execution  of  the  notes,  eight  per  cent  inter- 
est might  be  contracted  for.  It  also  set  out  the  informality 
of  the  description  of  the  premises  in  complainant's  mortgage 
of  Februar}'^  18,  1895,  and  the  execution  of  the  mortgage, 
dated  March  25,  1895,  which  it  alleged  was  given  and  ac- 
cepted by  way  of  ratification  and  confirmation  of  said  first 
mortgage  without  waiving  or  relinquishing  its  rights  under 
said  first  mortgage,  and  contained  the  usual  prayer  for  the 
foreclosure  of  its  mortgages  and  the  sale  of  the  premises. 
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Answers  were  filed  by  the  respective  defendants,  and  the 
defendant  Union  National  Bank,  filed  a  cross-bill.  An- 
swers were  filed  to  the  cross-bill  by  complainant  and  by  the 
defendants  except  the  John  Moran  Packing  Company, 
John  Moran  and  Kate  Moran.  Replications  were  filed  to 
the  answers  to  complainant's  bill,  and  to  the  answers  to 
the  cross-bill. 

The  answer  and  cross-bill  of  The  Union  National  Bank 
averred  that  the  mortgages  dated  February  18,  1895,  were 
invalid  because  authorized  by  only  three  of  the  five  direct- 
ors of  the  John  Moran  Packing  Company,  at  a  meeting 
held  outside  of  the  State  of  Illinois,  and  also  because  the 
John  Moran  Packing  Company  was  at  the  time  insolvent 
and  in  failing  circumstances,  and  had  determined  to  turn 
over  its  property  to  its  creditors,  and  that  complainant's 
mortgage  was  one  of  a  series  of  deeds,  mortgages  and  bills 
of  sale  executed  by  the  president  of  the  company  for  the 
purpose  of  giving  preference  to  complainant,  and  to  him- 
self, as  surety  upon  the  notes  secured  by  complainant's 
mortgage ;  that  the  mortgages  of  March  26,  1895,  given 
by  way  of  ratification,  were  of  no  avail  because  not  author- 
ized by  two-thirds  of  the  members  of  the  board  of  directors 
of  the  John  Moran  Packing  Company,  and  because  the  levy 
of  its  attachment  writ  upon  the  premises  in  question  had 
been  made  pi'ior  to  the  date  of  ratification. 

The  Atlas  National  Bank  also  contended  that  complain- 
ant's mortgage  dated  February  18,  1895,  and  the  one  dated 
March  25,  1895,  were  both  invalid  because  not  legally  au- 
thorized by  the  board  of  directors  of  the  John  Moran  Pack- 
ing Company. 

Complainant  contended  that  its  mortgage  of  February 
18,  1895,  was  valid  and  given  to  secure  a  bona  fide  indebt- 
edness of  the  mortgagor;  that  neither  the  John  Moran 
Packing  Company  nor  its  stockholders  had  ever  denied  the 
validity  of  the  mortgage,  but  on  the  contrary  had  ratified 
it,  and  were  estopped  from  denying  its  validity  after  hav- 
ing received  the  benefit  of  the  loan  secured  thereby,  and 
that  attaching  creditors  having  no  greater  rights  than  the 
mortgagor  were  also  estopped. 
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That  the  mortgage  was,  at  most,  not  void,  but  only  void- 
able by  reason  of  any  informality  in  its  execution,  and  its 
execution  could  not  be  called  in  question  by  any  one  except 
the  corporation  or  its  members,  and  that  the  attaching 
creditors  could  not  take  advantage  of  any  mere  irregular- 
ity in  the  execution  of  the  mortgage. 

That  the  mortgage  of  February  18,  J  895,  was  legally 
ratified  by  the  resolution  of  March  25, 1895. 

That  the  lien  of  the  attachment  of  the  Union  National 
Sank  was  released  by  the  stipulation  withdrawing  the  plea 
in  abatement  and  taking  judgment  by  agreement. 

After  having  obtained  judgment  against  the  packing 
company  on  December  14,  1895,  in  the  manner  stated,  the 
Union  National  Bank  began  an  attachment  suit  against 
John  Moran  individually,  on  December  14,  1895,  in  the 
Superior  Court  of  Cook  County,  and  levied  upon  the  real 
estate  owned  by  him  individually,  located  at  Chicago,  cov- 
ered by  his  individual  mortgages  to  complainant,  and  to 
the  St.  Joseph  Stock  Yards  &  Terminal  Co.,  dated  Feb- 
ruary 16,  1895,  before  mentioned.  The  basis  of  this  suit ' 
was  the  guaranty  by  John  Moran  of  the  before  mentioned 
indebtedness  of  the  Packing  company  to  the  Union  National 
Bank.     Judgment  by  default  was  taken  in  February,  1896. 

The  State  National  Bank  of  St.  Joseph,  the  complainant, 
on  December  27,  1895,  also  filed  a  bill  to  foreclose  Moran's 
individual  mortgage  in  the  Circuit  Court  of  Cook  County, 
and  made  John  Moran,  Kate  Moran,  The  St.  Joseph  Stock 
Yards  &  Terminal  Co.,  and  the  Union  National  Bank,  par- 
ties defendant. 

In  the  suit  against  the  Joh^i  Moran  Packing  Co.,  the 
court  found  that  complainant's  mortgage  of  February  IS, 
1895,  and  the  mortgage  to  the  St.  Joseph  Stock  Yards  & 
Terminal  Co.,  although  prior  to  the  attachment  of  the  Union 
National  Bank  and  the  attachment  of  the  Atlas  National 
Bank,  in  point  of  tjme,  were  not  executed  according  to  law, 
were  not  the  deeds  of  the  corporation,  and  were  therefore 
illegal  and  void  as  against  said  attaching  creditors,  and 
should,  as  against  them,  be  set  aside  and  annulled. 
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That  the  respective  mortgages  to  complainant  and  said 
St.  Joseph  Stock  Yards  &  Terminal  Co.,  dated  March  25, 
1895,  were  subsequent  in  point  of  time  to  the  attachment  of 
the  Union  National  Bank,  and  were  inferior  thereto,  and 
that  as  to  the  Atlas  National  Bank  they  were  illegal  and 
void  because  not  authorized  bv  the  board  of  directors  of  the 
Packing  company,  and  constituted  clouds  upon  the  lien  of 
the  Atlas  National  Bank. 

That  there  was  due  to  the  complainant  from  the  John 
Moran  Packing  Company,  upon  its  mortgage,  the  sum  of 
$36,009.16.  The  defendants,  Hately  and  Bunnell,  being 
only  prospective  purchasers  or  tenants,  no  relief  was  granted 
either  in  their  favor  or  against  them. 

The  premises  were  directed  to  be  sold  by  a  master  in 
chancerv. 

Paddock,  Wright  &  Billings,  attorneys  for  appellant; 
Brown  &  Pratt,  of  counsel. 

Hamlin,  Holland  &  Boydkn,  attorneys  for  John  Moran 
Packing  Company,  appellee. 

Green,  Bobbins  &  Honobb,  attorneys  for  the  Union 
National  Bank,  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court.  . 

Section  20  of  chapter  32  of  the  Eevised  Statutes,  is  as 
follows : 

"  The  by-laws  of  every  corporation  shall  provide  for  the 
calling  of  meetings  of  the  directors,  trustees  or  other  offi- 
cers corresponding  to  trustees;  and  when  all  such  officers 
shall  be  present  at  any  meeting,  however  called  or  notified, 
or  shall  sign  a  written  consent  thereto  on  the  record  of 
such  meeting,  the  acts  of  such  meeting  shall  be  as  valid  as 
if  legally  called  and  notified;  provided,  that  the  action  of 
any  meeting  held  beyond  the  limits  of  this  State  shall  be 
void,  unless  such  meeting  was  authorized  or  its  acts  ratified 
by  a  vote  of  two-thirds  of  the  directors,  trustees  or  officers 
corresponding  to  trustees,  at  a  regular  meeting." 
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It  is  urged  by  appellants  that  the  foregoing  statute  was 
enacted  for  the  protection  of  stockholders  exclusively,  and 
is  a  matter,  in  which  the  creditors  of  corporations  and  the 
public  generally  have  no  interest,  and  therefore  that  appel- 
lees, as  creditors  of  the  John  Moran  Packing  Company,  can 
not  be  heard  to  say  that  the  meeting  of  the  board  of  direct- 
ors of  said  company,  held  outside  of  the  State,  was  void  or 
irregular. 

In  determining  whether  the  mortgage  sought  to  be  fore- 
closed in  this  case  is  valid  and  binding,  not  only  as  regards 
the  company,  but  with  reference  to  appellees  and  all  the 
creditors  of  said  Packing  company,  it  is  well  to  consider  sep- 
arately and  in  chronological  order  the  proceedings  by  virtue 
of  which  complainant's  mortgage  has  validity,  if  at  all. 

The  statute  under  consideration  plainly  and  explicitly 
pronounces  the  action  of  the  directors  of  the  Packing  com- 
pany at  the  meeting  held  outside  the  limits  of  the  State  of 
Illinois,  at  St.  Joseph,  Missouri,  on  the  18th  day  of  Febru- 
ary, 1895,  void,  unless  such  meeting  was  authorized  or  its 
acts  ratified  by  a  vote  of  two-thirds  of  the  directors',  trustees 
or  officers  corresponding  to  trustees,  at  a  regular  meeting. 
It  is  not  claimed  that  such  meeting  had  previously  been 
authorized.  The  action  taken  thereat  was  therefore  void, 
unless  it  has  since  been  ratified  at  a  regular  meeting  by  a 
vote  of  two-thirds  of  the  directors. 

It  is  unnecessary  now  to  discuss  whether  such  action  was 
void  as  regards  the  public  or  the  creditors  of  said  company, 
as  it  unquestionably  was  void  so  far  as  the  company  itself 
was  concerned.  There  can  be  no  doubt  that  had  the  direct- 
ors of  the  company  returned  to  Chicago  on  the  day  folio w- 
insr  the  action  had  in  Missouri,  and  in  the  State  of  Illinois 
held  a  regular  meeting  properly  called,  that  the  company, 
no  ratification  of  the  St.  Joseph  action  having  been  pre- 
viously made,  might  have  proceeded  to  rescind  and  revoke 
the  action  of  the  18th  of  February,  and  to  make  convej''- 
ances  in  repudiation  and  annuUment  of  the  same,  save  that 
perhaps  the  company  might  have  been  bound  to  restore 
whatever  benefit  it  had  received  from  the  St.  Joseph  action. 
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It  is  beyond  question  that  the  mere  action  of  the  board 
of  directors  in  St.  Joseph,  Mo.,  was,  as  regards  the  packing 
company,  entirely  void.  If,  therefore,  the  complainant's 
mortgage  has  any  validity,  it  is  by  virtue  of  something  that 
has  taken  place  subsequent  to  the  St.  Joseph  meeting. 

In  obedience  to  the  instructions  given  at  the  St.  Joseph 
meeting  to  the  president  and  secretary,  they  immediately 
proceeded  to  execute  to  the  complainant  the  mortgage 
which  it  is  sought  in  this  proceeding  to  foreclose.  It  is 
urged  that  such  action  upon  their  part  was  within  their 
powers  and  binding  upon  the  company. 

There  is  some  contrariety  of  opinion  as  to  what  the  powers 
of  the  president  of  such  a  company  are.  Thompson's  Com- 
menta,ries  on  the  Law  of  Corporations,  Sees.  4618-4619; 
Morawetz  on  Private  Corporations,  Sees.  537-539. 

In  this  State  it  has  long  been  the  rule  that  the  president 
of  a  corporation  is  presumed  to  have  authority  to  transact 
for  the  corporation  business  of  an  ordinary  nature,  arising 
in  the  routine  of  affairs,  such  as  custom  or  necessitv  has 
imposed  upon  the  office.  Chicago,  Burlington  &  Quincv 
Ey.  Co.  V.  Coleman,  18  III.  297;  Smith  v.  Smith,  62  111.  493; 
Mitchell  V.  Deeds,  49  111.  416. 

The  instructions  given  at  the  St.. Joseph  meeting  were  in 
effect  to  convey  by  way  of  mortgage,  substantially  all  its 
property,  which  consisted  of  a  packing  house  plant  in  Mis- 
souri, and  real  property  in  the  State  of  Illinois,  amounting 
in  value  to  many  thousand  dollars. 

We  are  of  the  opinion  that  the  president  and  secretary  of 
such  a  company  as  was  this,  have  not,  by  mere  virtue  of 
their  offices,  authority  to  transfer  substantially  all  the  prop, 
erty  of  the  corporation  to  certain  creditors  by  way  of  pref- 
erence to  them,  and  that  the  company  was  not  bound  by 
and  might  avoid  such  conveyances. 

The  transaction  was  not  one  within  the  ordinary  or  usual 
course  of  the  business  of  the  company;  neither  was  it  such 
as  custom  has  sanctioned,  or  the  ordinary  carrying  on  of 
business  made  necessary.  Winsor  v.  Bank,  18  Mo.  App.  665; 
Hyde  v.  Larkin^  35  Mo.  App.  366;  McKeag  v.  Collins,  87 
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Mo.  164;  Hoyt  v.  Thompson,  5  N.Y.  (1st  Selden), '  820; 
Bank  v.  Asheville  Furniture  Co.,  116  K  0.  827;  Coke  v. 
National  Association,  35  111.  App.  466. 

Up  to  the  time  of  the  attempted  ratification  of  the  acts 
of  the  St.  Joseph  meeting  and  the  conveyances  made  there- 
under, the  Packing  company  was  not  bound  by  such  trans- 
fers. The  company  not  being  bound  by  the  mortgage  to 
complainant,  its  attaching  creditor  secured  whatever  rights 
it  had  in  and  to  the  property  so  seized. 

In  this  State  the  rights  of  attaching  and  judgment  cred- 
itors are  equal  to  those  of  bona  fide  purchasers. 

The  meeting  of  the  board  of  directors,  held  in  Chicago, 
on  March  25,  1895,  at  which  an  attempt  was  made  to  ratify 
the  action  of  the  St.  Joseph  meeting  and  the  conveyances 
thereunder  made,  could  not  divest  the  Union  National  Bank 
of  the  lien  which  it  had  theretofore  secured  by  virtue  of 
its  attachment.  But  there  is  another  objection  to  such 
attempted  ratification.  The  statute  provides  that  the  acts 
of  a  meeting  held  outside  of  the  limits  of  this  State  may  be 
ratified  by  a  vote  of  two-thirds  of  the  directors  at  a  regular 
meeting.  The  meeting  at  which  the  attempt  at  ratification 
was  made,  seems  to  have  been  regularly  called  and  held,  but 
there  was  not  thereat,  in  support  of  such  attempt,  a  vote  of 
two-thirds  of  the  directors.  Four  out  of  the  five  directors 
were  present;  three  voted  for  and  one  against  the  attempted 
ratification.  So  far,  therefore,  as  the  action  of  the  St. 
Joseph  meeting,  instructing  the  president  and  secretary  to 
make  the  deeds  under  consideration  is  concerned,  such 
action  was  not  ratified  in  accordance  with  the  statute. 

As  to  whether  the  action  of  the  meeting  of  March  25th 
was  not  a  ratification  of  the  act  of  the  president  and  secre- 
tary in  making  the  deeds,  is,  so  far  as  the  rights  of  the 
Union  National  Bank  are  concerned,  immaterial,  because 
its  rights  were  secured  long  before  March  25th. 

Undoubtedly,  the  act  of  the  president  and  secretary  of  a 
company,  in  executing  deeds  of  its  property,  may  be  rati- 
fied by  mere  acquiescence  therein  for  a  sufficient  length  of 
time,  but  as  the  attachment  of  the  Union  National  Bank 
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was  not  made  after,  but  on  the  same  dav  that  the  mort- 
gage  to  complainant  was  recorded,  there  was  no  acquies- 
cence bv  mere  inaction. 

A  distinction  has  sometimes  been  drawn  between  statutes 
said  to  have  been  enacted  for  the  benefit  and  protection  of 
stockholders  onlv,  and  those  which  are  enacted  as  a  matter 
of  public  policy.  This  is  commented  upon  in  Beecher  v. 
Marquette  Roiling  Mill  Co.,  45  Mich.  103. 

If,  under  the  circumstances  of  this  case,  such  distinction 
was  to  be  considered,  it  would  seem  that  the  statute  before 
mentioned  was  created  for  public  purposes,  and  as  a  decla- 
ration of  the  policy  of  this  State  in  respect  to  corporations. 
It  is  manifest  that  it  could  make  but  little  difference  to 
stockholders  whether  a  meeting  of  its  directors  was  held 
within  the  limits  of  this  State,  or  just  beyond  its  border; 
while  public  policy  might  dictate  that  no  action  had  at  any 
meeting  held  outside  of  the  limits  of  this  State  should  be 
binding  unless  authorized  or  ratified  by  a  meeting  held 
within  reach  of  the  judicial  process  of  this  State. 

The  John  Moran  Company  can  not  be  said  to  have  been; 
at  the  time  the  attachment  of  the  Union  National  Bank  was 
made,  the  recipient  of  such  benefits  under  the  mortgage 
sought  to  be  foreclosed,  that  it  was  then  estopped  to  deny 
the  validity  of  the  same.  The  mortgage  was  given,  not  for 
anything  by  the  Packing  company  then  received,  or  any 
detriment  suffered  by  the  complainant;  the  consideration 
was  a  debt  that  had  long  existed,  and  the  mortgage  was 
consequent  upon  the  demand  of  appellant  that  such  debt 
should  be  paid  or  secured. 

We  have  no  question  of  the  right  of  an  Illinois  corpora- 
tion to  prefer  bona  fide  creditors,  but  when  a  creditor  comes 
into  court,  claiming  a  preference,  the  burden  is  upon  him  to 
establish  the  validity  of  the  acts  under  which  such  claim  is 
made ;  which  principle  appellant  insists  upon  in  the  present 
case,  by  urginpr  that  owing  to  the  action  of  the  Packing  com- 
pany in  withdrawing  the  plea  it  had  filed  to  test  the  merits 
of  the  attachment  proceeding,  and  thus  consented  to  a  de- 
aulty  and  judgment  against  it  upon  the  attachment  issue, 
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there  was  such  irregularity  that  it,  appellant,  is  not  in  this 
proceeding  entitled  to  contest  the  truth  of  the  attachment 
affidavit.  As  the  attachment  was  upon  property  which  ap- 
pellant claimed  only  to  have  a  valid  mortgage  upon,  we  are 
not  prepared  to  hold  that  it  was  ever  entitled  to  contest  in 
the  attachment  proceeding,  the  truth  of  the  matters  set  up 
in  the  attachment  affidavit. 

The  Supreme  Court  in  the  case  of  Juillard  &  Co.  v.  May, 
130  111.  87,  said : 

"  The  statute  giving  the  remedy  by  interpleader,  is  appli- 
cable alike  to  lands  and  personal  property.  The  issue,  and 
only  issue,  there  can  be  upon  the  interpleader,  is  upon  the 
affirmative  claim  of  property  therein,  and  when  that  is  de- 
cided in  favor  of  the  claimant,  the  court  has  ample  power  to 
see  that  its  own  process  is  not  abused  by  making  it  the 
means  of  selling  his  property  to  pay  the  indebtedness  of  an- 
other for  which  he  is  not  legally  liable.  It  is  fundamental 
that  no  person  shall  be  deprived  of  property  without  due 
process  of  law,  and  the  court  can  protect  the  claimant  in  the 
rights  of  property  guaranteed  him,  without  assuming  to  va- 
cate or  change  the  judgment  rendered  at  a  prior  term  against 
the  defendant  in  attachment." 

As  appellant  knew  of,  and  could  have  intervened  in,  the 
attachment  proceeding,  it  would  seem  that  if  at  any  time 
entitled  to  be  heard  as  to  the  truth  of  the  alleged  grounds 
for  attachment,  it  should,  prior  to  judgment,  have  made  its 
contest  in  the  court  in  which  that  issue  was  presented. 

The  Moran  Packing  Company  was  not  bound  to  contest 
the  truth  of  the  affidavit  setting  forth  statutory  grounds 
for  an  attachment.  On  the  contrary,  it  might,  before  or 
after  the  issue  of  the  writ,  have  voluntarily  mortgaged  the 
attachment  property  to  the  Union  National  Bank  as  secu- 
rity for  its  claim. 

Nor  do  we  think  that  the  lien  of  the  Union  National 
Bank  was  lost  by  the  withdrawal  by  the  Packing  company 
of  its  plea  and  the  entry  of  judgment  against  it  by  default. 

There  was  no  unreasonable  departure  from  the  law,  if  any, 
by  the  attaching  creditor.  Waples  on  Attachment,  Sec. 
811  (Second  Ed.). 
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As  to  the  attachment  by  the  Atlas  National  Bank,  made 
April  26,  1895,  a  month  previous  thereto,  the  Packing  com- 
pany, bj^  its  president  and  secretary,  in  accordance  with  di- 
rections given  by  the  directors  of  said  company,  at  a  meet- 
ing held  in  the  city  of  Chicago  on  March  25,  1895,  had 
executed  another  mortgage  to  appellant,  securing  the  indebt- 
edness to  it,  which  mortgage  was  on  the  same  day  recorded, 
and  which  the  bill  filed  in  this  case  seeks  to  foreclose. 

Whatever  may  be  the  rule  in  other  States,  it  is  in  this  well 
established  that  a  corporation,  although  insolvent,  may,  by 
a  conveyance  of  its  property,  prefer  one  of  its  creditors, 
subject  to  the  same  restrictions  that  apply  to  individual 
debtors.  Gottlieb  v.  Miller,  47  111.  App.  588;  same  case  in 
Supreme  Court,  154  111.  44;  Blair  v.  Illinois  Steel  Company, 
159  111.  350. 

The  decree  of  the  Circuit  Court  holding  that  the  lien  ac- 
quired by  the  Atlas  National  Bank  under  its  attachment,  ife 
superior  to  the  lien  acquired  by  appellant  under  its  mort- 
gage executed  March  25,  1895,  is  reversed. 

The  decree  of  the  Circuit  Court  holding  that  the  attach- 
ment of  the  Union  National  Bank  has  precedence  over  each 
of  the  mortgages  executed  to  appellant,  is  affirmed,  and  the 
decree  of  the  Circuit  Court  as  to  all  the  parties  to  said  fore- 
closure proceeding,  save  the  Atlas  National  Bank,  is  af- 
firmed. 

The  costs  of  this  court  in  this  case  will  be  taxed,  one-half 
of  the  same  against  appellant,  and  one-half  against  the  Atlas 
National  Bank. 

Reversed  as  to  the  Atlas  National  Bank. 

Affirmed  as  to  all  other  appellees. 


Union  National  Bank  of  Chicago  r.  State  National  Bank  il^i^ii  V 

of  St.  Joseph  et  ah 

1.  Frattd— iVbf  to  he  /n/errcd.— Fraud  is  not  to  be  inferred  from  the 
fact  that  a  debtor  gives  to  one  of  his  creditors  a  mortgage  upon  his  real 
estate  for  the  purpose  of  securing  him  to  the  exclusion  of  other  cred- 
itors. 
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Mortgage  Foreclosare. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Afi^med.  Opinion  filed  December  28, 
1896. 

Green,  Eobbins  &  IIonore,  attorneys  for  appellant. 
Paddock,  Wrnam:  &  Billings,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  action,  which  was  a  bill  to  foreclose,  was  heard  in 
the  court  below  in  connection  with  the  foreclosure  suit  of 
the  State  National  Bank  of  St.  Joseph  against  the  John 
Moran  Packing  Company,  the  Union  National  Bank,  the 
Atlas  National  Bank  and  others.  (P.  25  this  volume.) 
Most  of  the  facts  stated  in  the  opinion  in  that  case  are 
applicable  to  the  present  case,  and  we  refer  to  the  opinion 
therein  as  setting  forth  many  facts  appertaining  to  this. 

In  the  present  case  it  appears  that  the  Union  National 
Bank,  on  the  14th  of  December,  1895,  began  an  at!;achment 
suit  against  John  Moran,  levying  upon  real  pro^>erty  by 
him  owned  in  the  city  of  Chicago,  which  real  property  had 
been  by  him  mortgaged  to  the  State  National  Bank  of  St. 
Joseph,  by  an  instrument  by  him  and  his  wife  executed  in 
the  preceding  February. 

It  is  insisted  by  appellant  that  said  mortgage  is  invalid 
because  it  was  made  with  the  intent,  participated  in  by 
the  bank,  to  defraud,  hinder  and  delay  the  creditors  of  him, 
said  John  Moran,  of  whom  the  Union  National  Bank  was 

then  one. 

In  the  court  below  appellant  showed  that  after  the  mak- 
ing of  the  mortgages  in  February,  1895,  the  John  Moran 
Packing  Company  continued  to  carry  on  the  packing  busi- 
ness until  some  time  in  the  succeeding  August,  and  that 
during  that  time  the  said  National  Bank  of  St.  Joseph 
advanced  to  the  Packing  company  something  like  a  hundred 
thousand  dollars,  taking  warehouse  receipts  for  its  product, 
as  security  therefor. 
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Mr.  John  Moran  testified  that,  prior  to  the  making  of  the 
mortgages  and  conveyances  in  February,  18f>5,  Mr.  Dono- 
van, manager  of  the  Union  Stock  Yards  of  St.  Joseph,  in  the 
interests  of  said  National  Bank,  told  him,  Moran,  that  if  he 
did  not  give  to  said  bank  a  mortgage  on  all  of  his  property 
he  would  have  to  close  up.  Witness  continuing,  says :  "  He 
said  that  I  would  have  to  give  up  everything;  that  it  would 
give  these  people  in  Chicago  a  chance  to  get  my  property 
that  was  here,  if  they  did  not  cut  them  oflf  and  secure  it  for 
me. .  That  is  the  understanding  that  I  had,  so  I  gave  them 
the  mortgage  on  my  private  property  as  well  as  the  Moran 
Packing  company's  property.  Mr.  Donovan  came  to  me, 
and  he  said  if  I  would  give  a  mortgage  on  all  my  property 
and  on  the  Packing  company's  property,  that  they  would 
enable  us  to  run,  and  keep  us  running,  and  help  me  to  get 
out  of  debt,  and  by  so  doing,  keep  the  banks  here  from 
jumping  on  me,  and  he  made  a  contract  with  me,  after  the 
giving  of  the  mortgage,  that  he  would  not  put  the  deeds  on 
record  here,  but  he  would  hold  them  off." 

Q.  Was  anything  said  about  putting  the  property  out  of 
the  reach  of  the  Chicago  creditors?  A.  Yes,  sir.  Mr. 
Donovan  was  working  in  the  interests  of  the  State  National 
Bank.  It  was  said  that  if  I  did  not  do  it  that  the  Chi- 
cago banks  here  would  pluck  me  bare;  would  not  leave  me 
anything,  and  they  would  help  me  out  there  if  I  would  do 
it.  That  was  the  expression  that  Mr.  Donovan  said.  1 
have  expressed  myself  that  Mr.  Donovan  deceived  me  in 
regard  to  my  business  affairs. 

Q.  Haven't  you  expressed  yourself  as  late  as  the  latter 
part  of  1895,  that  you  would  do  all  you  could  against  the 
banks  to  defeat  them  in  these  suits  ?  A.  Yes,  I  did.  I 
will  tell  you  just  what  I  said.  I  said  that  it  was  nothing 
but  just  and  right  when  the  State  National  Bank  wanted 
to  hog  the  whole  thing,  that  I  would  come  up  and  help  the 
banks  here  in  Chicago  to  get  part  of  their  money.  I  said 
that  I  would  see  that  everybody  got  justice.  That  is  all  I 
want  in  the  case. 

Q.    Didn't  you  represent  at  that  time  to  the  bank  that 
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unless  they  helped  you  out,  you  would  have  to  fail  ?  A. 
That  I  would  have  to  fail  ?  Why,  I  was  failed  already, 
pretty  near  it. 

Q.  You  told  them,  did  you  not,  that  there  was  a  great 
deal  of  money  in  the  packing  business  that  year?  A.  I 
told  them  that  I  thought  there  would  be  money. 

Q.  If  they  would  advance  you  monej',  you  could  get  on 
your  feet  and  pay  all  your  creditors  ?    A.     Yes,  sir. 

Q.  The  Union  National  Bank,  and  the  Atlas  National 
Bank  and  everybody  ?  Yes,  sir,  I  told  them  1  had  enough 
of  property,  if  it  was  taken  care  of,  to  pay  everybody.  I 
run  for  awhile. 

Q.  They  did  everything  they  could  to  keep  you  going  ? 
A.     I  suppose  they  did. 

Q.  But  finally  you  discovered  that  you  could  not  make 
it  go  ?    A.    Well,  no;  I  could  not  make  any  money. 

Q.  Did  you  quit  ?  A.  Yes,  sir;  I  had  to  quit;  they  would 
not  advance  me  any  more  money.  At  the  time  these  mort- 
gages were  given,  1  had  a  talk  with  Mr.  C.  B.  France  as  to 
how  the  business  was  to  be  conducted  afterward.  The 
conversation  related  to  the  possible  attack  of  other  cred- 
itors. Mr.  France  said  it  was  to  keep  the  other  creditors 
from  coming  in  and  seizing  on  the  stuff;  Mr.  C.  B.  France, 
the  president  of  the  bank.  Mr.  Lake,  of  the  Union  Na- 
tional Bank,  came  up  there  to  look  after  this  business,  and 
Mr.  C.  B.  France  told  him:  "I  am  running  this  packing 
business;  everything  here  belongs  to  me."  Mr.  Lake  can 
tell  you  that. 

Q.  What  was  said  by  Mr.  France  to  you  as  to  where 
the  title  to  that  property  should  be — as  to  your  doing  the 
work  i  A.  Well,  he  said,  by  doing  that,  nobody  else  could 
come  down  on  the  property,  and  that  it  would  enable  us  to 
keep  running  right  along. 

Q.  By  doing  what  ?  A.  By  having  the  hogs  bought  in 
his  name  and  turned  over  to  C.  M.  France,  as  warehouse- 
man, and  we  could  not  get  nothing  out  without  Mr.  France 
would  let  us  do  it,  and  cancel  the  warehouse  receipt;  then 
we  could  get  a  carload  or  two  carloads  whenever  we  wanted 
to  get  them  out. 


FinsT  District — October  Term,  1896.        47 

Union  Nat.  Bank  v.  State  Nat  Bank. 

Q.  State  whether  or  not  Mr.  France  in  any  such  con- 
versation mentioned  the  Atlas  National  Bank  or  the  Union 
National  Bank  of  Chicago  as  creditors  ?  A.  He  mentioned 
both  banks;  I  mean  Mr.  France,  the  president  of  the  bank. 

The  chancellor  before  whom  this  cause  was  tried,  saw 
and  heard  the  witnesses  testify;  he  had  an  opportunity  for 
determinino^  as  to  the  real  facts  of  the  case  which  we  do 
not  possess. 

There  is  no  question  as  to  the  indebtedness  which  the 
mortgage  under  consideration  was  made  to  secure.  Mr. 
Moran  evidently,  when  the  mortgages  were  made,  desired 
to  continue  in  the  packing  business,  and  thought  that  if  he 
could  do  so,  he  would  be  able  to  pay  all  his  creditors.  In 
the  condition  in  which  he  was,  it  was  necessary  to  his  con- 
tinuance in  business  that  somebody  should  advance  him 
large  sums  of  money,  as  the  Packing  company  and  Mr.  John 
Moran  were  then  practically  insolvent — that  is,  unable  to 
meet  their  bills  as  they  matured,  if  not,  as  would  appear, 
actually  indebted  to  an  amount  greater  than  the  value  of 
their  assets.  It  was  manifest  to  all  parties  that  no  one 
would  advance  money  for  the  continuance  of  the  business 
without  havinof  securitv  therefor.  The  State  National 
Bank  was  properly  anxious  to  obtain  securit}^  for  its  in- 
debtedness. Instead  of  commencing  in  Missouri  an  action 
of  attachment,  and  levying  upon  the  plant  which  this 
Illinois  corporation  there  had,  it  secured  from  the  Packing 
company  and  Mr.  John  Moran,  mortgages  upon  the  Mis- 
souri and  the  Illinois  property  which  each  had;  that  it  did 
so  upon  the  understanding  that  with  such  mortgages  it 
would,  from  time  to  time,  advance  money  upon  the  product 
of  the  Packing  company,  does  not  show  that  any  of  the 
mortgages  were  made  for  the  purpose  of  hindering,  delay- 
ing or  defrauding  creditors,  either  of  the  Packing  company 
or  Mr.  John  Moran. 

So  far  as  the  appellee,  the  State  National  Bank,  is  con- 
cerned, its  mortgage  was  only  for  the  sum  which  was  then 
actually  due  to  it  by  both  the  Packing  company  and  Mr. 
John  Moran.     The  evidence  does  not  warrant  us  in  revers- 
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in^  the  conclusion  of  the  chancellor  that  it  did  not  appear 
that  the  Packing  company  made  the  mortgage  under 
consideration  for  the  purpose  of  hindering,  delaying  or 
defrauding  the  creditors,  or  that  Mr.  John  Moran  made  the 
mortgage  to  the  knowledge  of  the  State  National  Bank, 
for  such  purpose. 

The  undisputed  facts  concerning  this  transaction  are  such 
that  fraud  is  not  to  be  inferred.  The  burden  rested  upon 
appellant  to  show  that  such  fraud  entered  into  the  making 
of  this  mortgage  as  renders  it  invalid  against  the  creditors 
of  Mr.  John  Moran. 

That  there  was  talk  that  the  Chicago  banks  would  not 
*' jump  upon"  Mr.  Moran  if  these  mortgages  were  executed, 
does  not  establish  that  the  purpose  of  them  was  in  any  way 
or  wise  to  hinder,  delay  or  defraud  creditors  of  Mr.  Moran. 
That  the  transaction  itself,  as  shown  by  the  numerous  deeds 
made  and  executed,  did  not  so  impress  appellant,  is  manifest 
from  the  fact  that  ten  months  elapsed  ere  it  began  an 
attachment  against  the  property  of  Mr.  Moran.  It  is  prob- 
ably the  case  that  this  time  had  elapsed  ere  Mr.  Moran,  not 
having  succeeded  as  he  expected  in  making  money  in  his 
continuation  of  the  packing  business,  and  the  State  Na- 
tional Bank  having  refused  to  advance  him  SLuy  more 
money,  came  to  Chicago  and  told  appellant  what  he  has 
testified  to  in  this  case.  The  testimony  of  Mr.  Moran  does 
tend  to  cast  suspicion  upon  the  validity  of  the  transaction, 
but  is  not  sufficient  to  warrant  us  in  overturning  the  con- 
clusion of  the  chancellor,  in  whose  presence  the  witness 
testified. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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1.  lAxnuiSD  Wovmf— -Recovery  for  t?ie  Sale  of  Dower  and  Homestead  '^^^    '^^ 
not  Barred  by  Fraud  of  the  Husband,  — A  person  in  failing  circumstances 
conveyed  his  land  to  one  of  his  creditors,  who  pruiuised  the  wife  of  such 

person  to  pay  her  three  thousand  dollars  for  her  interest  in  the  lands  at 
the  time  of  the  execution  of  the  deed,  in  consideration  of  which  prom- 
ise she  joined  with  her  husband  in  the  deed.  It  was  held  that  she  was 
not  barred  from  recovering  the  money  promised,  because,  in  the  execu- 
tion of  the  deed  by  her  husband,  it  was  his  intention  to  defraud  and 
hinder  certain  creditors  in  the  collection  of  their  debts. 

2.  Verdicts — Upon  Conflicting  Evidence. — Where  the  evidence  is 
conflicting  and  irreconcilable,  the  judgment  will  not  be  reversed  on  the 
fpround  that  the  verdict  is  against  the  evidence,  where  evidence  on  the 
part  of  the  prevailing  party  by  itself  considered  is  sufficient  to  support 
a  verdict. 

8.  Preference — By  Dd>tor  in  Failing  Circumstances. — ^That  a  debtor 
in  failing  circumstances  may  prefer  certain  of  his  creditors,  is  a  doc- 
trine well  settled  in  this  State. 

4.  ExcBPnoNSJ — Must  be  Taken  in  the  Court  Below. — An  error  in  the 
action  of  the  trial  court  can  not  be  considered  on  appeal,  where  there 
should  have  been  been  an  exception,  and  no  exception  was  taken. 

6.  Recovery — Under  the  Common  Counts. — When  a  contract  has 
been  fully  performed  by  the  plaintiff,  and  there  is  nothing  further  for 
him  to  do,  he  may  recover  under  the  common  counts. 

Assnmpslt,  common  counts.  Appeal  from  the  Circuit  Court  of  Iro- 
quois County;  the  Hon.  Thomas  F,  Tipton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9, 1896. 

You  Lxvni  4  (^^) 
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C.  H.  Payson  and  Nelly  B.  Kesslee,  attorneys  for  ap- 
pellant. 

Fbee  p.  Morris  and  Frank  L.  Hooper,  attorneys  for  ap- 
pellee; Jones  &  Newlin,  of  counsel. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  Court. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
on  an  alleged  agreement  to  pay  $3,000  to  appellee  in  con- 
sideration of  her  joining  .with  her  husband  in  a  deed  of  con- 
veyance to  appellant  for  two  hundred  acres  of  farm  land 
situated  in  Iroquois  county. 

There  was  a  recovery  for  $3,000. 

The  circumstances  under  which  the  deed  was  executed 
was  as  follows : 

James  Smiley,  the  husband  of  appellee,  owned  the  land 
and  resided  upon  it  with  his  family.  On  the  13th  of  De- 
cember, 1895,  being  heavily  in  debt  to  various  parties,  and 
fearing  that  judgments  would  be  entered  against  him  on 
judgment  notes,  he  entered  into  a  scheme  with  Goldstein 
whereby  he  should  sell  to  the  latter  the  land  for  $13,000  and 
defeat  certain  of  his  creditors  in  the  collection  of  their  debts. 
In  furtherance  of  a  previous  understanding,  Goldstein,  in 
company  with  one  F.  E.  Moore,  went  to  the  house  of  Smi- 
ley about  nine  o'clock  that  night,  where  the  deed  was  drafted 
by  Moore,  signed  by  Smiley  and  appellee,  and  acknowledged 
before  a  justice  of  the  peace  who  was  present.  It  was 
claimed  at  the  time  that  appellee  had  advanced  $3,000  to 
her  husband  which  had  been  invested  upon  the  farm  and 
both  she  and  her  husband  were  desirous  that  that  amount 
should  be  paid  her  out  of  the  $13,000  which  Goldstein  was 
to  pay  for  the  farm.  There  is  a  conflict  in  the  evidence  as 
to  whether  Goldstein  promised  to  pay  appellee  the  $3,000 
for  her  interest  in  the  property  at  the  time  of  the  execution 
of  the  deed.  Appellee  testified  that  Goldstein  made  such  a 
promise,  and  she  is  corroborated  by  other  witnesses  who 
were  present.    Upon  the  other  hand  Goldstein  testified  that 
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the  promise  was  not  to  pay  her  the  $3,000  for  her  interest 
in  the  land,  but  merely  as  a  creditor  of  Smiley,  and  that 
sach  promise  was  contingent  upon  there  being  no  judgment 
entered  which  would  cloud  the  title  to  the  land  before  the 
deed  could  be  recorded.    He  is  corroborated  by  Moore. 

All  parties  seemed  anxious  that  the  deed  should  be  recorded 
before  the  entry  of  any  judgments.  So  Moore  took  it  to  the 
recorder's  office  and  had  it  filed  at  7:30  a.  m.  the  next 
morning.  In  defense,  it  was  urged  upon  the  trial  that  no 
such  promise  as  that  averred  in  the  declaration,  was  made, 
but  that  such  promise  as  was  made  was  that  Goldstein  would 
pay  appellee  $3,000  in  the  event  there  should  be  no  judg- 
ments entered  against  her  husband  before  the  deed  should 
be  recorded;  that  she  was  barred  from  a  recovery  because 
she  had  joined  in  a  deed  with  her  husband  for  the  purpose 
of  defrauding  one  of  her  husband's  creditors;  and  as  an  ad- 
ditional defense,  that  she  had  already  been  paid  the  $3,000 
by  one  Bartmeer  and  one  German.  The  same  contentions 
are  urged  here,  and  in  addition  it  is  claimed  the  judgment 
should  be  reversed  because  of  erroneous  instructions  given 
appellee,  and  because  the  court  refused  to  give  proper  in- 
structions offered  by  appellant. 

In  the  conflict  of  evidence  as  to  what  the  promise  of 
Goldstein  was  at  the  time  of  the  execution  of  the  deed,  it 
was  the  peculiar  province  of  the  jury  to  decide.  We  think 
they  rightly  decided,  and  that  the  consideration  of  the  prom- 
ise was  a  conveyance  of  all  right  which  appellee  had  in  the 
land — her  inchoate  right  of  dower,  her  right  of  homestead 
and  the  equitable  right  asserted  by  reason  of  her  advancing 
the  $3,000.  It  was  not  a  conditional  promise.  There  is  no 
force  in  the  contention  that  appellee  is  barred  from  a  recov- 
ery because  in  the  execution  of  the  deed  and  the  sale  of 
the  property  to  Goldstein,  it  was  intended  by  Smiley  to  de- 
fraud McGill  and  hinder  him  in  the  collection  of  his  debt. 
Smiley  had  the  right  to  prefer  certain  of  his  creditors. 
That  doctrine  is  so  well  settled  in  Illinois  as  to  render  the 
citation  of  authorities  unnecessary. 

Even  if  Smiley  had  been  guilty  of  fraud  none  has  been 
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shown  as  against  appellee.  The  claim  that  appellee  had 
been  paid  by  Bartmeer  and  German  is  not  supported  by 
the  proof.  Complaint  is  made  that  the  court  would  not 
allow  appellant  to  prove  that  four  judgments  entered  against 
Smiley  before  the  deed  w^as  recorded  were  upon  notes  signed 
by  him  as  surety  for  Bartmeer  and  German,  and  that  after 
the  application  of  $12,000  of  the  $13,000  purchase  money 
for  the  land  to  the  satisfaction  of  those  judgments  under  an 
arrangement  with  Goldstein,  Smiley  and  the  judgment 
creditors,  Bartmeer  and  German,  paid  the  amount  of  the 
judgments  to  appellee.  It  is  quite  clear  that  before  appel- 
lant could  avail  of  the  fact  that  Bartmeer  and  German  had 
paid  to  appellee  the  amount  of  those  judgments  as  a  defense 
to  this  action,  he  would  have  to  show  that  such  judgments 
were  made  in  discharge  of  his  promise.  This  he  did  not 
offer  to  do,  and  for  the  reason  that  the  court  properly 
rejected  the  proofs. 

We  see  no  substantial  objection  to  appellee's  fourth  and 
fifth  instructions.  They  contain  legal  propositions,  are 
properly  stated  and  were  applicable  to  the  evidence.  It 
is  urged  that  they  were  variant  to  the  declaration,  however. 
It  may  be  observed  that  no  objection  was  made  to  the  evi- 
dence upon  the  ground  of  a  variance,  and  no  objection  of 
that  kind  could  obtain  if  made  here  for  the  first  time.  If 
the  instructions  were  applicable  to  the  evidence  and  the  ob- 
jection that  they  did  not  apply  to  the  case  made  by  the 
declaration  was  not  made  below  (and  it  does  not  appear 
that  it  was,)  it  would  seem  it  could  not  be  urged  here  for 
the  first  time.  But  there  is  a  stronger  reason  why  that 
contention  of  appellant  must.  fail.  In  addition  to  the  spe- 
cial count  the  declaration  contained  the  common  counts. 
Upon  the  contention  of  appellee  as  to  what  the  contract 
was  there  could  be  a  recovery  for  money  had  and  received 
under  the  common  counts  alone.  She  had  executed  the 
deed,  it  had  been  accepted  and  placed  of  record,  and  all  that 
remained  to  be  done  was  the  payment  of  the  $3,000.  When 
a  contract  has  been  fully  performed  and  nothing  remains  to 
be  done  except  to  pay  the  money,  a  recovery  can  be  had 
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under  the  common  counts.  Fowler  v.  Deakman,  «4  IlL  130 ; 
Gottschalk  v.  Smith,  166  111.  377. 

No  error  was  committed  by  the  court  in  refusing  instruc- 
tions. 

The  judgment  is  right  and  should  be  affirmed. 


Dayid  Reis  r.  George  W.  Barens  et  al. 

1.  Preferences— W/ien  DUigenee  of  Creditor  Will  be  Rewarded. — 
A  creditor  who  has  called  to  his  aid  a  court  of  equity  and  by  the  exer- 
cise of  superior  diligence  has  discovered  and  uncovered  property  which 
could  not  be  discovered  and  seized  upon  by  execution  at  law,  is  entitled 
to  a  preference  over  other  creditors;  but  this  doctrine  does  not  apply  to 
real  estate  which  was  included  in  a  deed  of  assignment  of  the  debtor, 
was  offered  for  sale  by  the  assignee  without  bidders,  and  subsequently 
sold  for  taxes  on  a  bill  by  a  creditor  to  set  aside  the  tax  deed. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  La  Salle  Coimty; 
the  Hon.  Dorrance  DibblIi,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

Statement  of  the  Case. 

In  1876  George  W.  Eavens  and  John  F.  MacKinlay  were 
partners  in  the  banking,  etc.,  business  at  Ottawa,  Illinois, 
under  the  name  of  Ravens,  MacKinlay  &  Co.  On  August  1, 
1876,  they  made  the  assignment  to  David  B.  Snow,  for  the 
benefit  of  creditors.  They  assigned  not  only  the  firm  prop- 
erty, but  also  the  individual  assets  of  each  partner,  real  and 
personal,  except  that  by  the  instrument  of  assignment,  each 
partner  reserved  such  real  and  personal  property  as,  by  the 
laws  of  Illinois,  is  exempt  from  execution,  etc.  The  real 
estate  of  each  partner  was  described  in  the  deed.  Ravens 
conveyed  the  five  acres  occupied  by  him  as  a  homestead, 
and  the  undivided  half  interest  in  two  lots.  The  usual 
schedules  were  attached,  one  of  them  showing  the  real 
estate  assigned  by  Ravens  was  valued  at  $3,000.  The  deed 
of  assignment  was  not  only  for  the  benefit  of  the  creditors 
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named  in  the  schedule,  but  also  for  the  benefit  of  any  others 
who  might  claim  to  be  creditors,  and  who  might  satisfy  the 
assignee  of  the  validity  of  their  claims.  The  assignee  was 
directed  by  the  deed  of  assignment  to  distribute  the  assets 
between  the  firm  creditors  and  individual  creditors  in  the 
manner  provided  by  law  in  such  case. 

The  assignment  having  been  made  before  the  passage  of 
our  general  statute  relating  to  assignments  for  the  benefit 
of  creditors,  was  purely  an  assignment  at  common  law. 

Snow  converted  all  the  assets  into  money  excepting  a  cer- 
tain tract  of  real  estate,  containing  about  five  acres,  and 
occupied  by  the  said  George  W.  Ravens  and  family  as  a 
homestead,  and  being  worth  about  $3,000.  The  appellant, 
David  Eeis,  was  one  of  the  creditors  of  said  firm  of  Ravens, 
MacKinlay  &  Co.,  and  with  the  other  creditors,  received 
dividends  from  said  Snow  as  assignee,  amounting  to  about 
thirty  per  cent  of  his  claim. 

Thomas  E.  MacKinlay  was  an  individual  creditor  of  John 
F.  MacKinlay,  and  filed  a  bill  in  the  Circuit  Court  of  La 
Salle  county,  asking  that  the  assignee  pay  to  him  the 
amount  of  his  claim,  from  the  individual  property  of  said 
John  F.  MacKinlay  before  the  same  should  be  applied 
toward  the  payment  of  the  partnership  indebtedness.  At 
the  hearing  the  court  entered  a  decree  on  January  28,  1896, 
finding  that  all  the  property  then  remaining  in  the  hands 
of  R.  D.  B.  Snow,  assignee  of  the  firm  of  Ravens,  MacKin- 
lay &  Co.,  was  the  sum  of  $855,  and  directed  said  assignee 
to  pay  over  said  sum  to  said  Thomas  E.  MacKinlay. 

Appellant,  David  Reis,  at  the  March  term,  1881,  of  the 
Circuit  Court  of  La  Salle  county,  Illinois,  obtained  judg- 
ment against  George  W.  Ravens  and  John  F.  MacKinlay, 
partners,  etc.,  as  Ravens,  MacKinlay  &  Co.,  for  the  sum 
of  $1,197.31,  and  costs  of  suit.  Execution  was  issued  and 
returned  unsatisfied,  and  the  judgment  was  afterward 
revived.  It  was  unsatisfied,  and  in  force  at  the  time  of  the 
commencement  of  this  suit. 

The  five  acre  tract  was  offered  for  sale,  but  there  were 
no  bidders. 
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In  June,  1884,  it  was  sold  for  taxes,  and  bought  by  John 
Stout,  at  the  request  of  George  W.  Havens,  who  furnished 
Stout  the  money,  and  paid  him  for  the  service.  John 
Stout  transferred  the  certificate  to  Catherine  Stout,  and 
she  obtained  a  tax  deed,  and  then  conveyed  the  premises 
to  Henry  Gondolf,  a  brother  to  Mrs.  Geo.  W.  Ravens,  all 
by  direction  of  Geo.  W.  Ravens.  Afterward,  by  request  of 
Geo.  H.  Ravens,  a  son  of  Geo.  W.  Ravens,  it  was  conveyed 
by  Gondolf  to  Geo.  H.  Ravens,  and  still  later  he  conveyed 
it  to  his  mother,  Mrs.  Geo.  W.  Ravens.  At  the  time  this 
bill  was  filed  the  property  was  occupied  by  Geo.  W.  Ravens 
and  wife  and  children.  The  only  change  in  possession  that 
has  occurred  since  is  that,  some  two  and  a  half  years  ago, 
Geo.  W.  Ravens  abandoned  his  family  and  left  the  country, 
and  has  not  returned. 

In  1892,  appellant  filed  his  bill  alleging  that  the  tax 
sale,  and  the  conveyance  made  subsequent  thereto,  were 
fraudulent,  and  asking  that  they  be  set  aside  and  declared 
void,  and  that  the  land  be  sold,  and  the  proceeds  applied  in 
satisfaction  of  his  judgment.  George  W.  Ravens  was  served 
and  defaulted.  Snow  filed  answer.  Catherine  Ravens 
filed  answer,  alleging  that  she  was  the  owner  of  the  prop- 
erty. The  Van  Diver  Corn  Planter  Company,  another 
creditor  of  Ravens,  MacKinlay  &  Co.,  on  the  29th  day  of 
January,  1893,  in  an  action  of  debt,  revived  a  judgment 
against  said  Ravens,  and  was  given  leave  to  interplead  in 
said  cause.  At  the  hearing  a  decree  was  entered,  finding 
that  the  sale  for  taxes  of  the  real  estate  was,  as  to  creditors, 
fraudulent  and  null  and  void,  and  operated  merely  as  a 
payment  of  taxes  by  George  W.  Ravens,  and  directing  that 
the  homestead  interest  of  Catherine  Ravens  be  set  off  and 
the  remainder  sold,  and  the  proceeds  divided  among  all  the 
creditors  of  Ravens,  MacKinlay  &  Co.,  and  the  original  list 
of  creditors,  as  recognized  by  the  assignee,  should  be  the 
list  among  whom  distribution  should  be  made,  unless  it 
should  be  made  to  appear  that  some  one  is  improperly 
omitted,  or  that  some  one  of  them  has  since  been  settled 
with  by  Ravens  or  MacKinlay* 
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Butters,  Carr  &  Gleim  and  A.  E.  Wheeler,  attorneys 
for  appellant. 

Samuel  Richolson,  attorney  for  Catherine  Ravens,  ap- 
pellee. 

D.  B.  Snow,  assignee  of  Ravens,  MacKinlay  &  Co.,  ap- 
pellee, pro  80. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

A  reversal  of  the  decree  is  asked  in  this  case  because  the 
court  did  not  decree  that  appellant's  judgment  be  paid  be- 
fore any  of  the  proceeds  accruing  from  the  sale  of  the  land 
should  be  applied  toward  the  payment  of  the  debts  of 
Ravens,  MacKinlay  &  Co.  He  claims  that  he  is  entitled  to 
a  preference  over  other  creditors  because  of  his  superior  dili- 
gence in  discovering  and  uncovering  the  property  of  the 
debtor. 

It  is  a  well  established  doctrine  that  a  creditor  who  has, 
by  calling  to  his  aid  a  court  of  equity,  and  by  the  exercise 
of  his  superior  diligence,  discovered  and  uncovered  property 
which  could  not  be  discovered  and  seized  upon  by  execution 
at  law,  is  entitled  to  a  preference  over  other  creditors. 

But  the  obstacle  which  stands  in  the  way  of  appellant 
.successfully  invoking  the  aid  of  that  doctrine  is  that  he  has 
discovered  nothing.  The  five  acre  tract  was  included  in 
the  deed  of  assignment  and  the  homestead  exemption 
.•claimed.  The  assignee  offered  it  for  sale  and  made  efforts 
to  have  creditors  bid  it  in.  Appellant  was  well  advised  of 
that  fact.  There  has  not  been  a  time  when  the  assignee 
would  not  have  sold  the  property  had  there  been  an  offer 
for  it.  It  is  quite  likely  there  were  no  bids  because  it  was 
subject  to  the  homestead  exemption.  Appellant  has  dis- 
covered no  new  assets.    He  has  uncovered  nothing. 

The  assignment  was  in  force  at  the  time  this  bill  was 
filled.  It  was  so  recognized  by  appellant  because  he  asked 
for  an  order  compelling  the  assignee  to  sell  the  property. 
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Tears  ago  he  could  have  notified  the  assignee  to  sell.  After 
waiting  a  number  of  years  he  calls  upon  a  court  of  equity 
to  order  the  assignee  to  do  a  thing  which  he  could  have  had 
done  by  the  mere  asking  of  the  assignee.  That  act  does 
not  show  such  superior  diligence  as  would  entitle  him  to 
a  preference. 

We  see  nothing  wrong  with  the  decree  below.    Decree 
affirmed. 


Frank  Zamwalt  t.  Charles  Fletcher. 

1.  BuBDEN  OP  FBOOV^Of  Settlement— Where  a  plaintiff  claims  that 
a  settlement  was  made,  and  that  the  defendant  promised  to  pay  the 
amount  found  to  be  due,  the  burden  is  upon  him  to  establish  the  facts 
alleged,  by  a  preponderance  of  the  evidence. 

2.  Verdicts — Utnially  ConclvMve.—lt  is  only  in  clear  cases,  and 
when  it  can  be  seen  that  the  jury  have  been  influenced  by  passion  or  prej- 
udice, or  have  found  aicainst  the  preponderance  of  the  evidence,  that 
Appellate  Courts  should  interfere  with  their  verdicts. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Iroquois  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  9, 1896. 

Charles  W.  Raymond,  attorney  for  appellant. 
MoBOAN  &  OsEBAuaH,  attomeys  for  appellee. 
Mb.  Justice  Cbabtbeb    deliyebed  the  opinion  of  the 

CrOUBT. 

Appellee  sued  appellant  before  a  justice  of  the  peace  to 
recoYer  a  balance  of  $75.08,  which  he  claimed  to  be  due  him 
for  wages.  On  the  first  trial  before  the  justice  the  jury  dis- 
agreed; but  on  the  second  trial  appellee  obtained  a  Yerdict, 
and  appellant  took  the  case  to  the  Circuit  Court,  where  the 
cause  was  again  tried  by  a  jury,  resulting  in  a  Yerdict  for 
appellee  for  $81.01. 
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A  motion  for  a  new  trial  being  overruled,  there  was  judg- 
ment on  the  verdict  and  appellant  brings  the  case  to  this 
court  by  appeal. 

There  is  no  question  that  appellee  worked  for  appellant 
five  months,  lacking  fourteen  and  one-half  days,  but  appel- 
lant insists  that  this  labor  was  performed  under  an  agree- 
ment to  work  five  months  for  $100,  the  money  to  be  paid 
when  the  term  expired;  that  the  contract  was  entire,  and 
appellee  was  bound  to  serve  the  full  term  of  five  months 
before  he  was  entitled  to  payment,  and  that  he  quit  before 
the  term  expired,  without  any  just  cause  or  provocation,  and 
is  therefore  not  entitled  to  recover  for  the  time  he  served. 

On  the  contrary,  appellee  contends  that  the  bargain  was 
he  should  work  five  months  at  $20  per  month  if  he  and 
appellant  should  agree,  and  that  appellant  said  that  when- 
ever they  could  not  agree,  appellee's  time  should  be  up. 

The  only  persons  actually  present  when  the  bargain  was 
made  were  the  parties  themselves,  who  directly  contradict 
each  other  as  to  its  terms,  appellant  testifying  that  the  con- 
tract made  was  as  claimed  by  him  and  appellee  swearing 
that  it  was  as  he  (contends. 

But  to  sustain  his  contention  and  corroborate  his  testi- 
mony, appellant  introduced  some  eight  or  ten  witnesses  who 
testify  to  admissions  made  by  appellee  as  to  the  terms  of 
the  contract  which  it  seems  to  us  made  a  clear  preponder- 
ance of  the  evidence  in  his  favor  upon  that  question.  .  We 
think  the  weight  of  the  evidence  shows  that  the  con- 
tract between  the  parties  was  for  the  entire  term  of  five 
months,  at  $100  for  the  term,  to  be  paid  when  it  expired. 
It  is  true  that  appellee  claims  he  was  discharged  by  appel- 
lant, but  this  the  latter  denies,  and  of  the  persons  who  were 
present  at  the  disagreement  when  appellee  quit  the  employ- 
ment of  appellant,  none  of  them  corroborate  his  testimony 
in  that  regard.  Nor  do  we  see  from  the  evidence  that 
appellee  had  any  just  cause  for  leaving  appellant's  employ- 
ment. Aside  from  his  testimony  it  does  not  appear  that 
appellant  used  any  harsh  language  to  him,  or  said  anything 
which  was  unreasonable  under  the  circumitances. 
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Appellant  had  the  right  to  require  of  appellee  to  bind  the 
oats  out  of  which  the  trouble  arose,  and  appellee  had  no 
right  to  refuse.  There  is  some  evidence  in  the  record  which 
tends  to  show  that  appellee  was  desirous  of  quitting  because 
at  that  time,  it  being  just  in  harvest,  he  could  obtain  better 
wages  than  he  was  to  receive  from  ap])ellant.  However 
that  may  be,  we  see  no  justification  for  bis  quitting  the 
service  of  appellant  before  the  end  of  the  term  agreed  upon. 

But  it  is  contended  by  appellee  that  after  he  quit,  he  and 
appellant  had  a  settlement  in  which  there  was  found  to  be 
due  to  appellee  $75.08  and  that  this  amount  appellant 
agreed  to  pay  him.  It  is  insisted,  therefore,  that  appellee 
has  the  right  to  recover  on  the  account  stated  and  the 
promise  made  to  pay  the  balance  found  due,  regardless  of 
the  terms  of  the  original  contract.  If  this  position  is  sus- 
tained by  the  proofs  there  can  be  no  doubt  as  to  the  correct- 
ness of  the  contention.  No  doubt  the  general  rule  is  that 
to  warrant  a  recovery  upon  a  promise  of  this  character  the 
party  alleging  the  promise  takes  the  burden  of  proving  it 
by  a  preponderance  of  the  evidence.  In  this  case,  unfortu- 
nately the  only  witnesses  testifying  as  to  this  alleged  promise 
are  appellant  and  appellee,  and  as  to  this  matter  they  directly 
and  squarely  contradict  each  other.  On  the  face  of  the 
record  there  would  seem  to  be  no  preponderance  in  favor  of 
appellee,  and  yet  we  can  not  say  the  jury  were  not  warranted 
in  finding  as  they  did.  They  saw  the  witnesses  and  heard 
them  testify,  and  they  had  the  right  to  give  credence  to  the 
party  they  thought  most  worthy  of  credit. 

It  is  only  in  clear  cases,  and  when  it  can  be  seen  the  jury 
have  been  influenced  by  passion  and  prejudice,  or  have  found 
against  the  preponderance  of  the  evidence,  that  appellate 
courts  should  interfere  with  their  verdicts.  Hence,  we  hesi- 
tate to  disturb  the  finding  of  the  jury  in  this  case.  They 
had  better  opportunities  than  we  have  for  ascertaining  the 
truth  and  judging  of  the  credibility  of  the  witnesses.  They 
may  have  found  for  appellee  upon  the  question  of  a  promise 
to  pay  on  the  accounting  between  the  parties,  and  if  so,  we 
can  not  say  they  had  not  the  right  to  do  so. 
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We  do  not  think  there  was  any  error  on  the  part  of  the 
court  in  everruling  the  motion  for  a  continuance. 

Nor  do  we  think  there  was  any  serious  error  on  the  part 
of  the  court  in  giving  or  refusing  instructions. 

The  judgment  will  be  aflSrmed. 


First  National  Bank  of  Monmontli  t.  Tliomas  B.  Squires. 

1.  Former  Decisions— -4|>pr(werf. — The  views  expressed  in  this  case 
on  a  former  appeal  are  approved.    See  59  lU.  App.  184. 

2.  Practice— WAcn  Exceptions  Should  he  Taken.—When  no  excep- 
tion to  a  refusal  of  the  court  to  allow  interest  was  taken  when  the  dam- 
K<3^  were  assessed  and  'judgment  rendered,  error  on  the  ground  of 
such  refusal  is  not  properly  assigned,  and  will  not  be  considered  on 
appeal. 

Assampsit,  on  a  certificate  of  deposit.  Appeal  from  the  Circuit 
Court  of  Warren  County ;  the  Hon.  Hiram  Biqelow,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9,  1896. 

Almon  Kiddee  and  Grier  &  Stewart,-  attorneys  for 
appellant. 

Kirkpatriok  &  Alexander,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

This  suit  was  commenced  by  Squires,  August  4, 1893,  to 
recover  on  the  following  instrument : 
"  D.  Rankin,  Preset.  John  Stephenson,  Vice-Pres't. 

B.  T.  O.  Hubbard,  Cash. 

First  National  Bank  of  Monmouth.  Capital  $75,000. 

Monmouth  III.,  February  15,  1884. 
T.  R.  Squires  has  this  day  left  $800  to  be  loaned  for  his 
use  at  not  less  than  eight  per  cent  interests  payable,  not  to 
exceed  six  months,  on  return  of  this  memorandum. 

B.  T.  O.  Hubbard,  Chr." 

Upon  the  trial  the  Circuit  Court  withdrew  all  the  evi- 
dence from  the  jury  and  directed  a  verdict  for  the  defend- 
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ant.  From  the  judgment  of  costs  rendered  against  him  on 
that  trial,  Squires  appealed  to  this  court,  and  a  reversal  was 
ordered  because  of  error  in  directing  a  verdict  for  the 
defendant.  See  Squires  v.  First  National  Bank  of  Mon- 
mouth, 59  111.  App.  134. 

We  then  held  that  the  instrument  sued  on,  with  the 
accompanying  facts  proven,  amounted  to  a  certificate  of 
deposit  of  the  bank.  The  reasons  for  such  holding  are 
fully  set  forth  in  the  opinion  then  filed,  and  need  not  now 
be  repeated. 

After  being  remanded,  the  cause  was  again  tried  in  the 
Circuit  Court,  resulting  in  a  judgment  in  favor  of  Squires 
for  $800.    From  that  judgment  the  bank  has  appealed. 

The  evidence  as  presented  by  the  record  now  before  us 
is  not  materially  different  from  what  it  was  when  the  case 
was  here  before.  The  contention  that  the  transaction  can 
not  be  regarded  as'  one  with  the  bank  because  ultra  viresj 
was  fully  considered  in  our  former  opinion.  We  re-affirm 
the  views  therein  expressed. 

In  the  view  entertained  by  us  that  the  written  instru- 
ment was  a  bank  contract,  the  five  years  statute  of  limita- 
tions, interposed  as  a  defense,  has  no  application. 

For  the  reason  that  the  court  did  not  allow  interest  on 
the  $800  appellee  has  assigned  cross-errors.  The  case  was 
tried  by  the  court,  and  as  no  exception  to  the  refusal  of  the 
court  to  allow  the  interest  was  taken  when  the  damages 
were  assessed  and  the  judgment  was  rendered,  the  cross- 
errors  are  not  properly  assigned,  and  will  not  be  considered 
by  us.  Buckingham  v.  The  People,  for  the  use,  etc..  26  111. 
App.  269.    Judgment  affirmed. 


Smithy  Hill  &  Co.  v.  Bruner  &  Strong. 

1.  CovTRAcrs— Must  he  Performed  in  a  Reasonable  Time.— A  num- 
ber of  the  citizens  of  a  city  signed  an  agreement  to  pay  the  owners  of  a 
coal  shaft,  in  consideration  of  their  sinking  their  shaft  to  what  is  known 
as  the  third  vein  of  coal,  fifty  dollars  for  the  first  ton  of  coal  delivered  to 
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each  of  them  from  such  vein.  In  a  suit  against  one  of  the  signers  of 
the  agreement,  it  was  held  that  the  work  was  to  be  prosecuted  witli 
reasonable  diligence  and  completed  within  a  reasonable  time,  and  that 
the  owners  of  the  shaft  had  no  right  to  abandon  the  work  and  then  take 
it  up  again  at  a  late  date  and  insist  on  payment. 

Assampslt,  on  a  subscription.  Appeal  from  the  Circuit  Court  of  Liv- 
ingston County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 9,  1896. 

B.  F.  Jones,  attorney  for  appellants. 

A.  C.  Norton,  attorney  for  appellees. 

• 

Mb.  Justice  Laoby  delivered  the  opinion  of  the  Court. 

This  was  a  suit  commenced  by  appellants  against  appel- 
lees in  the  Circuit  Court  of  Livingston  County,  based  on 
the  following  subscription : 

"  PoNTiAc,  III.,  April  14,  1 893. 

We,  the  undersigned,  citizens  of  Fontiac,  believing  it  is 

for  the  interest  of  our  city  to  have  a  better  grade  of  coal 

than  can  be  had  from  the  present  vein,  which  is  now  being 

worked,  agree  to  pay  to  Smith,  Hill  &  Co;,  proprietors  of 

the  Fontiac  Coal  Shaft,  in  consideration  of  their  sinking 

the  present  coal  shaft  to  what  is  known  as  the  third  vein 

coal,  fifty  dollars  for  the  first  ton  of  coal  delivered  to  us 

from  the  third  vein  coal. 

(Signed) 

Bruner  &  Strong, 

and  others." 

This  case  was  tried  before  a  jury  and  resulted  in  a  ver- 
dict for  appellees,  and  judgment  rendered  against  appellant 
for  costs. 

From  such  judgment  this  appeal  is  taken. 

There  is  little  dispute  as  to  the  evidence  in  the  case, 
which  is  substantially  as  follows : 

The  appellants  were  the  owners  of  a  coal  shaft  in  Fontiac, 
and  had  been  working  only  the  first  vein  of  coal;  and  the 
quality  of  that  coal  not  being  very  good,  and  because  they 
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could  not  make  any  money,  and  there  was  a  prospect  of 
the  shaft  being  closed,  the  citizens  made  up  a  subsi^.ription 
list  in  form  of  the  one  copied  above  and  raised  a  consider- 
able amount  by  the  subscription,  which  was  subsequently 
raised  to  $1,200.  The  subscription  list  was  in  the  nature 
of  an  inducement  held  out  by  the  citizens  to  induce  the  ap- 
pellants to  sink  the  coal  shaft  to  the  third  vein,  which  was 
about  200  feet  below  the  first  vein  of  coal. 

The  appellants  proceeded  to  sink  the  shaft,  and  sunk  it 
about  ninety  feet,  when  they  temporarily  abandoned  the 
w^ork.  On  the  10th  day  of  August,  1S93,  they  leased 
the  mine  to  John  T.  Henry  to  the  first  day  of  May,  1895, 
providing  that  in  case  the  appellants  decided  to  sink  the 
shaft  to  third  vein  the  lease  was  to  terminate,  but  the  sink- 
ing of  the  shaft  was  not  to  be  done  before  May  1,  1894,  nor 
should  the  work  to  sink  such  shaft  be  begun  after  July  1, 
1894.  On  the  9th  day  of  March,  1894,  by  a  new  agreement 
in  writing  between  appellants  and  said  Henry,  the  first  lease 
was  modified  by  providing  that  during  the  term  of  the  first 
lease  the  appellants  should  not  sink  the  shaft.  This  modi- 
fication of.  the  lease,  however,  had  another  provision  by 
which  the  right  to  sell  the  coal  shaft  was  reserved  to  the 
appellants,  and  the  lease  was  to  terminate  sixty  days  from 
the  date  of  the  sale  and  upon  notice. 

By  this  lease  and  the  modification,  appellants  put  it  out 
of  their  power  to  sink  the  shaft  to  the  third  vein  until  the 
1st  day  of  May,  1895,  unless  an  opportunity  should  be  offered 
to  sell  it  before  that  time,  which,  in  substance,  was  an  indefi- 
nite postponement  of  the  project. 

On  the  24th  day  of  May,  1894,  the  appellants  sold  and 
deeded  the  coal  shaft  to  one  Eichard  Evans,  without  any 
provision  in  the  deed  requiring  Evans  to  sink  the  coal  shaft 
any  deeper,  but  on  the  21st  of  May,  1894,  appellant  took  an 
agreement  from  Evans  in  consideration  of  the  sale  of  the 
property  to  deliver  to  them  on  or  before  April  1, 1895,  a 
sufficient  quantity  of  the  first  coal  mined  and  raised  by  him 
in  the  third  vein  of  the  said  coal  shaft  to  fill  the  agreement 
made  by  appellants  with  the  citizens  of  Pontiac  by  the  sub- 
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scription  list  recently  signed  and  circulated  by  said  citizens, 
and  the  said  Evans  was  to  pay  to  appellants  the  $1,250  so 
subscribed  by  said  citizens  which  was  recited  in  the  agree- 
ment to  be  a  part  of  the  consideration  to  be  paid  by  Evans 
to  appellants  for  real  estate  described  in  three  several  deeds 
of  said  appellants  to  said  land.  It  appears  that  along  about 
the  1st  day  of  April,  1895,  qJioulL^vo  years  after  the  sub- 
scription list  was  signed,  Evans  succeeded  in  sinking  the  coal 
shaTt  to  the  third  vein  and  delivered  to  the  appellants  the 
ton  of  coal  which  appellants  were  to  deliver  to  appellees  by 
the  terms  of  the  subscription  and  which  the  latter  offered 
to  appellees  and  claimed  the  amount  subscribed  in  question. 
The  latter  refused  to  receive  it  or  pay  the  subscription,  hence 
this  suit. 

It  will  become  necessary  for  this  court  to  determine  the 
real  meaning  of  the  contract  contained  in  the  subscription 
in  question. 

AVas  it  a  license  given  by  the  appellees  to  complete  the 
sinkino:  of  the  coal  shaft  any  time  in  the  future  ? 

We  think  not,  and  especially  where  the  appellants,  as  in 
this  case,  had  abandoned  the  project  of  sinking  the  shaft  to 
the  third  vein  for  an  uncertain  and  indefinite  period,  de- 
pending upon^the  event  of  their  finally  selling  the  coal  shaft 
and  inducing  some  one  else  to  sink  the  shaft. 

We  think  that  it  was  within  the  contemplation  of  the  sub- 
scribers to  the  subscription  list  and  the  appellants  that  the 
work  was  to  be  prosecuted  with  reasonable  diligence  and 
completed  within  a  reasonable  time,  and  that  the  api^llants, 
if  they  intended  to  get  the  benefits  of  the  subscription,  had 
no  right  to  abandon  the  work  and  then  take  it  up  again  at 
so  late  a  date  and  insist  on  the  payment  of  the  subscrip- 
tion. 

Some  of  the  defendants'  instructions  may  have  been  given 
on  a  wrong  theory  of  the  case,  but  under  the  evidence  we 
think  the  verdict  of  the  jury  was  the  only  one  that  could 
have  been  properly  returned,  as  the  subscription  list  required 
a  diligent  prosecution  of  the  work  of  sinking  the  coal  shaft 
by  appellants  without  abandonment,  and  its    cora])letion 
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within  a  reasonable  time,  neither  of  which  we  think  was 
clone  in  this  case.  And  under  the  circumstances  the  appel- 
lants can  not  be  regarded  as  having  expended  their  money 
in  the  completion  of  the  coal  shaft  on  the  faith  of  the  sub- 
scription, hence  there  was  no  consideration  moving  to  the 
appellees. 
The  judgment  of  the  court  below  is  therefore  affirmed. 


Martin  Hecke  t.  Emil  Meyer. 

1.  Decrees— .Viwf  be  Sustained  by  the  Proofs  in  the  Recor^f,— Where 
there  is  no  evidence  in  the  record  to  sustain  the  finding  of  the  trial  court 
on  one  of  the  material  aUegations  of  plain tifTs  bill  a  decree  in  his  favor 
must  be  reversed  on  appeal. 

2.  Specific  Perpormancb— Cerfainfy  of  Description,— A.  bill  for  the 
specific  performance  of  a  contract  relating  to  real  estate  must  describe 
the  land  with  such  certainty  that  it  can  be  identified  beyond  the  possi- 
bility of  future  controversy  and  a  court  of  equity  wiU  decree  a  specific 
performance  of  such  a  contract  only  when  it  is  so  clear  as  to  have  no 
uncertainty  as  to  quality,  shape  and  location. 

Bill,  for  specific  performance.  Error  to  the  Circuit  CJourt  of  Bureau 
County;  the  Hon.  George  W.  Stipp,  Judge,  pre^ding.  Heard  in  this 
court  at  the  May  term,  1896.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  9,  1896. 

Fred  T.  Beers,  attorney  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Per  Curiam. 

The  defendant  in  error  exhibited  to  the  Circuit  Court  a 
bill  in  equity  in  which  he  set  up  that  Martin  Hecke,  plaint- 
iff in  error,  in  November,  1893,  agreed  to  invest  $100  bor- 
rowed of  defendant  in  error  in  a  house  and  lot  situated  in 
the  village  of  DePue,  Bureau  county,  Illinois,  and  execute 
and  deliver  to  him  a  mortgage  on  the  same  to  secure  the 
payment  of  that  sum;  that  fiecke  invested  the  $100  so  bor> 
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rowed  in  a  lot  in  the  village  mentioned,  but  refused  to  exe- 
cute tlie  mortgage  to  the  defendant  in  error.  The  bill 
prayed  for  a  decree  compelling  Hecke  to  execute  a  mort- 
gage on  the  lot  purchased  to  secure  the  loan,  or  to  repay  the 
money  with  interest,  and  that  a  lien  on  the  premises  be 
declared  in  favor  of  defendant  in  error  to  the  extent  of 
his  loan. 

Hecke  was  served  but  did  not  answer.  A  default  was 
entered  against  him  and  a  reference  was  made  to  the  mas- 
ter to  take  proofs  and  report  findings  of  law  and  fact.  The 
master  took  the  proofs,  which  consisted  of  the  testimony  of 
Emil  Meyer  and  Edward  Meyer  only,  and  reported  the  facts 
to  be  as  alleged  in  the  bill  and  that  Emil  Meyer  was  en- 
titled to  the  relief  prayed  for.  The  court  approved  the 
report,  found  that  Hecke  had  promised  to  secure  the  repay- 
ment of  the  $100  bv  executing  a  mortgage  on  lot  87,  in  the 
original  village  of  Trenton,  (now  DePue)  to  Meyer  and  de- 
creed that  he  pay  to  the  master  for  Meyer  $105.40  by  the 
23d  .of  March,  1895,  or  in  case  of  failure  therein  to  execute 
and  deliver  to  him  a  note  for  that  sum  with  five  per  cent 
interest  payable  March  23,  1896,  with  mortgage  on  lot  87, 
and  that  in  case  of  failure  to  perform  either  the  payment 
required  or  the  delivery  of  xSb  note  and  mortgage  the  prem- 
ises should  be  sold,  etc. 

The  decree  must  be  reversed  because  the  evidence  in  the 
record  is  not  sufficient  to  sustain  it.  Under  the  proofs  it  is 
clear  that  Hecke  borrowed  $100  of  Mej^er  and  agreed  to 
secure  its  repayment  by  a  mortgage  on  premises  he  should 
purchase,  but  what  premises,  the  proofs  nowhere  disclose. 
There  is  no  evidence  whatever  on  which  to  base  a  findint? 
that  the  mortgage  was  to  be  placed  on  lot  87  or  that  Hecke 
purchased  that  lot.  The  court  found  that  the  $100  bor- 
rowed constituted  part  of  the  purchase  money  for  lot  87. 
There  was  not  a  scintilla  of  proof  in  support  of  that  finding. 

We  do  not  hesitate  to  say  that  the  allegations  in  the  bill 
are  not  sulficient  to  support  the  decree,  although  deficiency 
of  the  bill  is  not  specifically  made  one  of  the  assignments 
of  error.     The  bill  nowhere  contains  any  description   of 


Second  District — May  Term,  1896.  67 

Brownell  v.  Twyman. 

the  premises  against  which  a  mortgage  is  asked.  A  bill  for 
the  specific  performance  of  a  contract  relating  to  real  estate 
mast  describe  the  land  with  such  certainty  that  it  can  be 
identified  beyond  the  possibility  of  future  controversy.  A 
court  of  equity  will  decree  a  specific  performance  of  such  a 
contract  only  when  the  contract  is  so  clear  as  to  have  no 
uncertainty  as  to  quantity,  shape  and  location.  1  Story's 
Eq.  Jur.,  Sec.  767;  Fry  on  Specific  Performance,  Sec.  211; 
Hamilton  v.  Harvey,  121  111.  469. 

The  most  that  can  be  said  of  the  allegations  in  the  bill 
and  the  proofs  in  the  record  is  that  they  show  tet  right  of 
action  at  law.  The  court,  instead  of  granting  the  relief 
prayed  for,  should  have  dismissed  the  bill. 

The  decree  is  reversed  and  the  cause  is  remanded  with 
directions  to  the  Circuit  Court  to  dismiss  the  bill. 


Jennie  H.  Brownell  and  D.  S.  Hardin  v.  Zack  Twyman. 

1.  Landlord  and  Tenant — Possession  of  Property  Coupled  with 
Lien, — If  a  landlord  has  possession  of  hay  raised  on  his  land,  as  well  as 
his  statutory  lien  thereon,  he  is  entitled  to  hold  possession  of  it,  even  as 
against  a  purchaser  for  value  without  notice. 

2.  Same — Notice  of  Lien  to  be  Shown  by  Landlord,— The  burden  of 
showing  notice  of  a  landlord's  lien,  to  a  purchaser,  is  upon  the  landlord, 
and  the  purchaser  is  not  bound  in  the  first  instance  to  show  his  good 
faith. 

3.  Replevin — Staiements  in  Affidavit  for, — The  mere  fact  that  a 
plaintiff  in  his  aflfidavit  for  replevin,  says  that  the  defendant  wrongfully 
detains  possession  from  him,  does  not  operate  to  unite  such  posses- 
sion to  a  right  to  a  lien  and  enable  the  defendant  to  retain  the  property 
against  one  having  a  better  right. 

Replevin. — Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon,  John  J.  Glenn,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

Grieb  &  Stewart,  attorneys  for  appellants. 
C.  0.  Seobist,  attorney  for  appellee. 


6S  Appellate  Courts  of  Illinois. 

Vol.  68.]  Brownell  v.  Twyman. 

Mb.  Justiob  Cbabtree  delivebed   the  opinion  of   the 

COUBT. 

Appellee  brought  replevin  against  appellants  before  a 
justice  of  the  peace  to  recover  the  possession  of  eighty  bales 
of  hay  valued  at  $28,  and  recovered  a  judgment.  Appel- 
lants appealed  to  the  Circuit  Court,  where  the  case  was  tried 
by  a  jury  with  a  like  result.  They  now  bring  the  case  to 
this  court  and  seek  a  reversal,  on  the  ground  that  the  court 
below  erred  in  the  giving  and  refusing  instructions,  and  in 
overruling  their  motion  for  a  new  trial. 

The  hay  in  controversy  was  raised  upon  the  farm  of  ap- 
pellant Jennie  H.  Brownell  by  one  A.  S.  Kyle,  who  was  her 
tenant,  under  an  agreement  to  pay  a  cash  rent  of  $700  per 
year.  The  hay  was  bailed  upon  the  Brownell  farm,  but  it 
was  then  hauled  to  and  stored  in  the  barn  of  Mrs.  Harriet 
Hardin,  the  mother  of  Mrs.  Brownell. 

Appellants  claim  that  the  hay  was  turned  over  to  Mrs. 
Brownell  by  Kyle,  to  apply  on  the  rent,  and  was  stored  in 
the  barn  for  her  use  and  benefit,  and  that  it  was  in  her  pos- 
session during  all  the  time  it  was  in  the  barn.  This  is  de- 
nied by  appellee,  and  the  principal  controversy  is  upon  this 
point.  If  Mrs.  Brownell  had  the  possession,  as  well  as  her 
landlord's  lien,  given  by  the  statute,  she  would  undoubtedly 
be  entitled  to  hold  the  hay.  But  the  proofs  seem  to  show 
that  Kyle  went  to  appellee's  place  of  business  and  offered  to 
sell  him  some  baled  hay  which  he  claimed  to  have  stored  in 
Mrs.  Harriet  Hardin's  barn.  Twyman  and  Kyle  went  to  the 
barn,  and  then  Kyle  took  a  key  from  his  pocket,  unlocked 
the  barn,  and  they  went  in,  examined  the  hay  and  counted 
the  bales,  locked  up  the  barn  again  and  went  back  to  ap- 
pellee's mill,  and  there  appellee  bought  the  hay,  paying  Kyle 
$28  therefor  in  cash.  Kyle  was  to  haul  the  hay  or  pay  for 
the  hauling.  He  did  neither,  and  about  two  weeks  after- 
Avard  appellee  went  after  the  hay,  but  before  he  had  gotten 
any  of  it  away,  appellants  came  and  drove  him  off  the 
place,  claiming  the  hay  as  the  property  of  Mrs.  Brownell, 
and  refusing  to  allow  appellee  to  remove  it.  This  appears 
to  be  the  first  time  appellee  was  informed,  or  had  notice, 
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that  Mrs.  Brownell  made  any  claim  to  the  property,  or  that 
the  hay  was  raised  upon  her  farm.  He  swears  that  he 
knew  Kyle  had  been  selling  and  delivering  baled  hay  to 
others,  and  on  these  points  his  testimony  is  undispnted.  'H  e 
appears  to  have  been  a  purchaser  of  the  hay  in  good  faith 
and  without  notice  that  Mrs.  Brownell  claimed  any  interest 
in  the  property.  Having  a  key  to  the  barn,  Kyle  appeared 
to  be  in  possession,  and  to  have  the  indicia  of  ownership. 
On  the  facts  appearing  in  the  evidence  we  are  not  disposed 
to  interfere  with  the  finding  of  the  jury.  The  case  has  been 
twice  tried,  and  each  time  appellee  has  been  the  successful 
party.  There  is  a  conflict  in  the  evidence  as  to  whether  or 
not  Kyle  ever  turned  over  the  hay  to  Mrs.  Brownell.  He 
swears  that  he  did  not.  The  jury  were  the  judges  of  the 
credibility  of  the  witnesses,  and  it  was  their  duty  to  recon- 
cile the  conflicting  evidence  if  they  could.  They  have 
found  that  Mrs.  Brownell  was  not  in  the  possession  of  the 
hay,  and  if  she  was  not,  then,  in  order  to  enforce  her  lien,  it 
would  be  necessary  to  resort  to  a  distress  warrant  for  that 
purpose. 

The  hay  was  removed  from  her  premises,  apparently  with 
her  knowledge  and  consent,  and  without  proof  that  appellee 
had  notice  of  her  lien.  Kyle,  being  apparently  in  posses- 
sion, appellee  would  obtain  a  good  title  to  the  property  in 
good  faith  from  Kyle,  and  Mrs.  Brownell  must  be  held  to 
have  lost  her  right  to  a  lien.  We  think  the  burden  of  show- 
ing notice  of  the  landlord's  lien,  to  a  purchaser,  is  upon  the 
landlord,  and  the  purchaser  is  not  bound,  in  the  first  in- 
stance, to  show  his  good  faith. 

Much  stress  is  laid  upon  the  fact  that  in  his  affidavit  for 
a  writ  of  replevin,  appellee  acknowledges  that  Mrs.  Brownell 
had  the  possession  of  the  hay,  and  the  case  of  Hunter  et  al. 
V.Whitfield,  89  111.  229,  is  cited  in  support  of  the  contention 
that  this  is  an  admission  that  the  possession  was  in' her.  An 
examination  of  that  case  shows  that  it  has  no  similarity  to 
the  one  now  under  consideration,  and  what  was  said  upon 
this  point  in  that  case  can  have  no  controlling  force  in  this. 
There  the  landlord  was  clearly  in  the  possession  of  the  prop- 
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erty  in  dispute,  the  tenant  having  voluntarily  abandoned 
the  farm,  and  the  landlord  having  taken  possession  of  the 
crops.  Here  appellee  purchased  the  hay  from  the  tenant, 
apparently  in  possession,  and  was  himself  actually  in  pos- 
session for  the  purpose  of  removing  the  property  when 
driven  off  by  the  appellants.  We  think  the  mere  fact  that 
in  his  affidavit  he  says  that  appellants  wrongfully  detain  the 
possession  from  him  ought  not,  of  itself  alone,  and  without 
other  proof  of  her  rightful  possession,  be  held  to  show  pos- 
session in  her,  so  as  to  unite  such  possession  to  her  right  to 
a  lien,  and  enable  her  to  retain  such  possession  as  against 
one  having  a  better  right. 

Under  the  views  above  expressed  we  find  no  error  on  the 
part  of  the  court  in  giving  or  refusing  instructions,  and  the 
judgment  will  be  affirmed. 


Mary  Jones   and  Nancy  Garner  v.  Jeremiah  Dawson, 

Administrator^  etc.   • 

1.  Advancements — How  Proved. — In  order  to  create  a  valid  ad- 
vancement, the  gift  or  grant  must  be  expressed  or  charged  in  writing 
as  an  advancement  by  the  intestate  or  acknowledged  in  writing  as  an 
advancement  by  the  child  or  other  descendant  Mere  memoranda  of 
what  he  had  given  his  children,  made  by  a  person  since  deceased,  which 
do  not  contain  anything  to  show  that  they  were  more  than  mere  charges, 
or  anything  expressing  the  intention  of  the  deceased  that  the  gifts  were 
made  as  advancements  or  charged  as  such,  are  not  proofs  that  such 
gifts  were  made  as  advancements. 

Order  of  Bistribntlon,  of  money  in  hands  of  an  administration. 
Appeal  from  the  Circuit  CJourt  of  Iroquois  County;  the  Hon.  Charles  R. 
Starr,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896. 
Affirmed.    Opinion  filed  December  0,  1896. 

Kay  &  Kay,  attorneys  for  appellants. 
Charles  W.  Raymond,  attorney  for  appellee. 
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This  was  a  case  appealed  from  the  Circuit  Court  of  Iro- 
quois County  from  an  order  of  the  court  overruling  excep- 
tions to  the  appellee's  final  report  as  administrator  of  his 
father's  estate,  and  an  order  of  the  court  ordering  distribu- 
tion according  to  the  recommendations  of  the  report. 

The  report  showed  a  balance  due  to  the  several  heirs  of 
the  deceased  in  the  aggregate  of  $8,253.24. 

The  appellants  were  two  of  the  heirs  of  Elisha  Dawson, 
deceased,  and  excepted  to  the  report,  alleging  that  Elisha 
Dawson  in  his  lifetime  had  made  advances  to  his  several 
children  and  grandchildren  as  follows : 
To  Sally  Holloway,  a  daughter,  now  dead,  and  her  de- 

.  scendants ^ $406.00 

To  Jeremiah  Dawson,  a  son 847.00 

To  Mary  M.   Jones    {nee  Dawson),  a  daughter 

(appellant) 190.00 

To  Lucretia  Tompkins,  a  daughter,  now 

dead 67.00 

To  her  daughter,  Mary  Crist —  247.00 

314.00 

To  William  M.  Dawson,  a  son 897.00 

To  Thomas  Dawson,  a  son 947.00 

To  Hillias  Dawson,  a  son 847.00 

To  Nancy  Garner,  a  daughter  ( appellant ) 247.00 

To  Irvin  P.  Dawson,  a  son 847.00 

And  contended  that  by  virtue  of  the  said  advancements,  the 
heirs  of  the  deceased  were  not  on  an  equal  footing  in  the 
distribution  of  the  estate  as  provided  for  in  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  sections  of  chapter  39  of  the 
Revised  Statutes,  and  asked  the  court  to  make  such  order  as 
would  make  the  parties  equal  in  the  distribution  of  the 
estate. 

The  judge  of  the  County  Court  having  been  of  counsel 
for  some  of  the  parties,  the  cause  had  been  transferred  by 
agreement  to  the  Circuit  Court,  and  the  present  counsel  for 
appellees  having  been  elected  judge  of  the  County  Court, 
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the  estate  now  remains  in  the  Circuit  Court  for  settlement. 
The  Circuit  Court  heard  the  evidence  and  decided,  under 
the  statute  as  it  then  existed,  that  there  was  no  advance- 
ment, approved  the  administrator's  report  and  ordered  dis- 
tribution as  prayed  for  therein. 

From  such  order  this  appeal  was  taken  to  this  court. 

The  evidence  of  advancement  consisted  almost  entirely  of 
an  old  account  book  of  the  deceased,  claimed  to  have  been 
kept  by  him,  and  in  which,  it  is  claimed  by  appellants,  he 
caused  to  be  entered  the  several  supposed  advancements. 

The  entire  question  to  be  decided  in  this  case  is,  as  to 
whether  the  proof  sustains  the  appellant's  claim  of  any  of 
the  supposed  advancements,  otherwise  the  administrator's 
report  and  recommendation  of  distribution  and  the  order  of 
the  court  approving  it  are  conceded  to  be  correct. 

Sec.  7,  Chap.  39,  R.  S.,  provides  that  "  no  gift  or  grant 
shall  be  deemed  to  have  been  made  in  advancement  unless 
so  expressed  in  writing  or  charged  in  writing  by  the  intes- 
tate as  an  advancement,  or  acknowledged  by  the  child  or 
other  descendants. 

This  statute  applies  to  advancements  made  prior  to  its 
enactment  in  cases  of  subsequent  distribution  as  well  as  to 
cases  arising  since  its  enactment.  Simpson  v.  Simpson,  114 
111.  603. 

So  that  this  case  will  be  governed  by  the  provisions  of 
that  statute.  And  under  this  statute  an  advancement  can 
not  be  created  by  parol  declaration  or  statements.  But, 
on  the  other  hand,  in  order  to  create  a  valid  advancement, 
the  gift  or  grant  must  be  expressed  in  writing  as  an  advance- 
ment, or  charged  in  writing  by  the  intestate  as  an  advance- 
ment, or  acknowledged  in  writing  by  the  child  or  other 
descendant.  Wilkinson  et  al.  v.  Thomas  et  al.,  128  111.  363. 
It  is  held  in  Comer  v.  Comer,  119  111.  ISO,  that  it  is  not  every 
gift  that  a  parent  may  make  the  child  that  is  to  be  consid- 
ered an  advancement.  It  should  appear  in  some  way  that 
it  was  intended  as  an  advancement  before  the  child's  part 
shall  be  charged  with  it.  See,  also,  for  authority  in  point, 
Wallace  et  al.  v.  Eeddick  et  al.,  119  111.  151. 
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It  appears  from  the  evidence  that  Elisha  Dawson  could 
neither  read  writing  nor  write  anything  beyond  his  own 
name  and  was  eighty-one  years  old  when  he  died. 

There  appears  on  the  second  page  of  the  sixth  leaf  of  the 
account  book  of  the  deceased,  this  entry : 
"1868. 

Dec.  6.  I  have  debited  each  with  their  shares  of  dowry 
on  the  preceding  pages." 

This  entry  was  not  put  there  by  the  deceased  nor  to  his 
knowledge  nor  with  his  consent. 

It  was  put  there  by  his  son  Hillias,  who  says  he  put  it 
there  "  of  my  own  free  good  will  to  avoid  trouble." 

He  did  not  know  that  he  showed  it  to  his  father  or  read 
it  to  him.  He  put  it  down  for  the  purpose  of  showing  what 
he  thought  his  father  was  aiming  to  do  himself. 

All  the  other  charges  in  the  book  were  mere  charges  of 
so  much  money  or  land,  or  perhaps  not  even  charges,  with 
no  statement  for  what  purpose. 

The  following  is  a  sample  of  all : 
"22 

1»68.     Hillias  Dawson. 
Dec.  6.     One  horse $  80.00 

"      cow 

and  other  stock 67 

Real  estate 700.00." 

It  was  a  mere  memorandum  of  what  he  had  given  his  chil- 
dren in  real  estate  and  in  personal  property.  The  deeds 
were  introduced  in  evidence  and  none  of  them  showed  any 
intended  advancement  but  rather  a  gift  or  sale. 

None  of  the  writings  were  made  in  the  handwriting  of 
the  deceased,  and  the  day  book,  so-called,  had  been  written 
in  by  different  members  of  the  family,  especially  his  son 
Hillias,  and  granddaughter,  Mary  Crist. 

We  can  not  find  from  the  entries  that  any  of  the  entries 
in  the  deceased's  day  book,  which  have  been  shown  to  have 
been  authorized  by  deceased,  were  anything  more  than  mere 
charges,  and  nothing  in  them  expressing  the  intention  of  the 
deceased  that  the  gifts  were  made  as  advancements  or 
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charged  as  such.     The  Circuit  Court  appears  to  have  held 
correctly  that  there  were  no  advancements. 

Seeing  no  error  in  the  record,  the  order  of  the  court  below, 
from  which  this  appeal  is  taken,  is  affirmed. 


Eber  Cartwright,  Ex'r,  etc.,  t.  Henry  G.  Cartwright 

and  Elizabeth  Cartwright. 

1.  Limitations— WTio  May  Plead  the  Statute, — ^The  statute  of  limita- 
tions grants  a  personal  privilege  and  can  not  be  pleaded  by  another  than 
the  debtor,  except  he  stand  in  privity. 

2.  Married  Women— i/ave  the  Bight  to  Contract  with  their  Hus- 
bands.— Under  the  laws  of  this  State  married  women  have  a  right  to 
contract  with  their  husbands,  and  the  wife  has  a  right  to  receive 
payment  of  her  debt  the  same  as  a,  feme  sole. 

3.  Husband  and  Wife — Preferences  by  Husband. — A  debtor  has  a 
right  to  pay  any  creditor  in  full  to  the  exclusion  of  other  debts,  even 
if  such  creditor  is  liis  wife. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

Snow  &  IIinebaugh,  attorneys  for  appellant. 
Traikok,  Browne  &  Ayers,  attorneys  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  equity,  filed  in  the  Circuit  Court  of  La 
Salle  county,  Illinois,  by  the  appellant  herein,  administrator 
of  the  estate  of  Almerin  Cartwright,  deceased,  against  the 
appellees.  Elizabeth  Cartwright  and  Henry  G.  Cartwright, 
her  husband. 

The  bill  was  a  creditor's  bill,  and  sought  to  subject  cer- 
tain real  estate,  held  in  her  name,  to  the  satisfaction  of  a 
certain  judgment,  obtained  by  the  appellant  in  the  County 
Court  of  said  county,  against  Henry  G-.  Cartwright,  one  of 
the  appellees. 
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The  cause  was  tried  by  the  court  upon  bill  and  answer, 
and,  upon  hearing,  a  decree  was  rendered  by  the  court 
and  the  bill  dismissed. 

From  that  decree  this  appeal  is  taken. 

The  bill  alleges  fraud  and  an  intention  on  the  part  of  ap- 
pellees to  hinder  and  delay  the  creditors  of  Henry  G.  Cart- 
wright (one  of  the  appellees),  of  which  the  appellant  was 
one,  and  held  a  judgment  against  the  latter  on  a  cause  of 
action  accruing  prior  to  the  conveyance. 

Substantially,  the  only  evidence  introduced  was  that  of 
the  two  appellees,  who  show  that  the  deed  from  Henry  G. 
Cartwright  to  his  wife,  Elizabeth,  was  made  in  consideration 
of  a  hona  fide  indebtedness  due  from  him  to  his  wife,  and 
there  is  no  evidence  contradicting  it.  The  appellee  Eliza- 
beth testified  she  loaned  him,  her  husband,  twenty-five 
hundred  dollars;  that  she  got  eleven  hundred  dollars  from 
her  uncle,  and  eleven  hundred  dollars  from  her  brother,  and 
the  rest  she  worked  for  and  earned;  that  she  was  married 
in  1850;  that  the  money  was  given  to  her  when  she  was 
sixteen  or  seventeen  years  old;  that  she  was  not  quite 
twenty  w^hen  she  was  married;  that  she  put  the  money  at 
interest;  that  the  land  in  question  was  bought  in  his  name; 
that  she  thought  he  would  pay  her  back  the  money,  and 
was  not  uneasy  about  it;  that  she  first  suggested  that  he 
deed  the  land  to  her,  in  1S90;  that  he  paid  her  no  interest 
until  he  deeded  her  the  eighty-acre  tract  of  land;  that  she 
told  her  husband  to  deed  her  the  eighty  acres  of  land  in 
question,  and  she  would  be  "square"  with  him.  He  said 
he  would,  and  did,  and  that  she  kept  the  note  until  she 
handed  it  over  to  him,  and  that  was  the  last  she  knew  of  it; 
that  the  land  was  purchased  with  the  money  loaned  to  him, 
and  that  she  took  his  note  at  the  time  she  loaned  the  monev, 
and  kept  it. 

Henry  G.  Cartwright  testified  that  after  he  borrowed  the 
money  from  his  wife  she  often  spoke  to  him  about  an 
adjustment,  sometimes  once  or  twice  a  j^earshe  wanted  her 
pay,  and  that  he  said  that  he  had  nothing  to  pay  with;  that 
he  would  pay  as  soon  as  he  could.  That  the  sum  of  it  was 
that  he  could  not  pay  it. 
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It  is  claimed  that  the  statute  of  limitations  had  rua 
against  appellee  Elizabeth's  note,  but  this  is  a  personal 
privilege  and  can  not  be  pleaded  by  another  than  the 
debtor,  except  he  stands  in  privity.  Emery  v.  Keighan, 
94  III.  543;  Lee  v.  Mound  Station,  118  111.  312;  Shields  v. 
Schiflf,  124  TJ.  S.  351. 

^e  see  no  badges  of  fraud  in  the  cases  and  nothing  to 
contradict  the  appellee's  testimony  that  the  claim  was  a 
hoiiajide  one  and  always  intended  to  be  kept  alive. 

The  money  was  never  intended  to  be  given  to  the  hus- 
band, otherwise  the  note  would  never  have  been  taken. 

After  the  loan  Mrs.  Cartwright  kept  demanding  payment, 
and  her  husband  kept  promising  to  pay  up  until  1890,  when 
the  deed  was  made  which  was  the  full  satisfaction  of  the 
claim. 

This  ratification  made  the  claim  good,  even  if  the  acts  of 
1861, 1869  and  1874  had  not  done  so.  Thomas  v.  Mueller 
et  al.,  106  111.  41. 

Under  the  laws  of  this  State,  married  women  have  a  right 
to  contract  with  their  husbands,  and  the  w^ife  has  a  right  to 
receive  payment  of  her  debt  the  same  as  a  feme  sole,  and 
a  creditor  has  a  right  to  pay  any  debtor  in  full  to  the  ex- 
clusion of  other  claims,  even  if  such  creditor  is  his  wife. 

We  see  no  error  in  the  record,  and  the  decree  of  the  court 
below  is  affirmed. 
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1.  Evidence — Opinions  by  Persona  not  Experts. — A.  witness  who 
knows  the  condition  of  a  gate  and  itp  fastenings,  and  the  surrounding 
conditions,  may  state  his  opinion  as  to  the  effect  the  wind  would  have 
upon  it,  and  it  is  not  necessary  that  he  should  be  an  expert. 

2.  Contributory  Neguoence— ^  (Question  o/-Fac^— Whether  there 
was  contributory  negligence  in  a  particular  case  is  a  question  of  fact, 
and  when  a  jury  are  asked  to  decide  whether  a  plaintiff  was  guilty  of 
contributory  negligence  they  should  be  allowed  to  consider  all  the  cir- 
cumstances of  the  case. 
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3.  Attorney's  Fees— Common  Law  and  Statutory  Negligence. — 
In  a  suit  against  a  raili-oad  company  the  declaration  contained  four 
counts,  one  of  which  charged  negligence  in  running  a  train,  the  othera 
negligence  in  not  maintaining  a  proper  fence.  Ileldj  that  attorney's 
fees  could  only  be  recovered  if  the  injury  complained  of  was  caused  by 
statutory  negligence  in  not  maintaining  a  proper  fence,  and  that  a  gen- 
eral verdict  based  on  such  a  declaration  would  not  support  their 
allowance. 

Trespass  on  the  Case,  for  killing  stock.  Appeal  from  the  Circuit 
Court  of  Marshall  County;  the  Hon.  Nathaniel  W.  Green,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Remittitur  allowed, 
judgment  afiSrmed  and  costs  of  appeal  assessed  against  appellee  to  date 
of  remittitur.    Opinion  filed  December  9,  1896. 

R.  M.  Barnes,  attorney  for  appellant. 
E.  D.  Richmond,  attorney  for  appellee. 

Mr  Justice  Lacby  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  by  appellee  against  the 
appellant,  to  recover  the  value  of  two  horses  belonging  to 
the  former,  charged  to  have  been  killed  by  the  latter's  en- 
gine and  train,  while  running  on  its  railroad  track  through 
the  premises  of  the  appellee. 

The  declaration  consists  of  four  counts.  The  first  three 
charge  the  appellant  with  statutory  negligence  in  not  erect- 
ing and  maintaining  fences  on  both  sides  of  its  railroad 
track  suitable  and  sufficient  to  prevent  horses  from  getting 
thereon,  and  in  not  maintaining  gates  and  bars  at  farm 
crossings  of  said  railroad  where  the  same  were  necessary 
and  suitable,  sufficient  to  prevent  horses  from  getting 
on  said  railroad  track,  by  means  whereof,  and  for  the  want 
of  such  gate,  two  horses  of  the  appellee  strayed  and  went 
upon  the  railroad  at  the  place  where  the  gates  and  bars 
were  necessary,  etc.,  wherebjr  appellant's  engine  ran  into 
and  struck  the  horses  and  killed  them.  The  fourth  count 
charged  common  law  negligence  in  that,  while  appellee's 
horses  had  strayed  upon  appellant's  railroad  track,  the 
engine  driver  of  appellant  carelessly  ran  upon  said  horses, 
and  struck  and  killed  them. 
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The  accident  took  place  October  27,  1895.  The  case  was 
tried  by  a  jury  and  resulted  in  a  verdict  for  appellee  for 
Sl^O,  upon  which  judgment  was  rendered  for  appellee. 
Thirty-five  dollars  of  the  said  verdict  was  made  up  of  at- 
torney's fees,  allowable  under  the  statute  when,  by  reason 
of  the  failure  of  a  railroad  to  fence  its  track,  stock  is  killed 
or  injured  in  consequence. 

The  evidence  tended  to  show  that  appellant  maintained  a 
gate  at  a  farm  crossing  on  its  railroad  right  of  way,  run- 
ning through  appellee's  farm,  about  fifteen  rods  from  his 
house;  that  appellee's  barn  lot  or  pasture  went  down  to  the 
gate  which  leads  over  the  farm  crossing;  that  his  horses  run 
in  this  lot  adjoining,  and  on  the  morning  they  were  killed 
they  went  through  the  open  gate  next  to  the  pasture  and 
got  on  the  railroad  track,  and  were  run  over  and  killed. 

The  evidence  tended  to  show  that  the  gate  was  closed  on 
the  evening  before  the  killing,  and  that  in  some  manner  it 
got  open  during  the  night  time,  thus  enabling  the  horses  to 
get  through  it. 

It  is  insisted  on  the  part  of  appellant's  counsel  that  the 
verdict  was  manifestly  against  the  weight  of  the  evidence, 
in  that  it  failed  to  show  that  the  gate  fastening  was  insuf- 
ficient and  out  of  repair. 

We  are  inclined  to  think,  however,  that  the  evidence  was 
sufficient. 

It  tended  to  show  that  the  gate,  which  was  about  twelve 
feet  long  and  consisted  of  four  boards,  braced  by  boards 
being  nailed  on  diagonally  from  one  corner  to  the  other, 
and  hung  on  hinges,  had  sagged  at  the  end  where  it  was 
fastened,  and  that  it  was  fastened  by  a  hook  on  the  east 
end  of  the  gate,  the  hinges  being  on  the  west  end,  and 
that  the  staple  in  the  gate  post  was  about  four  inches 
higher  than  the  fastening  hook,  and  in  order  to  fasten  the 
gate  it  had  to  be  raised  up  three  or  four  inches,  in  order  to 
place  the  hook  into  the  staple,  and  that  it  rested  that  way  on 
the  hook,  liable  to  be  blown  open  by  the  wind,  which  blew 
from  the  south  against  the  side  of  the  gate  quite  stiffly  that 
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night;  that  the  railroad  men  worked  along  there  and  were 
there  frequently  and  saw  the  condition  of  the  gate,  and 
that  it  had  been  in  that  condition  some  time,  and  the  evi- 
dence also  tended  to  show  appellee  also  knew  of  the  con- 
dition of  the  gate. 

The  appellant  objected  to  the  following  testimony,  given 
in  by  appellee  by  his  witness,  Thos.  E.  Hogue,  to  wit : 
"  The  wind  that  night  (the  night  before  the  accident)  was 
very  strong.  It  came  up  in  the  night,  and  the  way  that 
gate  was  I  knew  it  Avould  blow  it  very  easily  open." 

This  was  objected  to  because  it  was  "  asking  the  witness 
to  pass  judgment  on  what  the  plaintiff  claimed  to  be  the 
facts  of  the  case." 

We  do  not  think  that  the  evidence  is  subject  to  the  objec- 
tion urged  against  it. 

The  witness,  from  his  knowledge  of  the  gate  fastening, 
and  the  gate  and  the  surrounding  conditions,  was  able  to 
judge,  and  state  his  opinion,  the  effect  the  wind  would  have 
upon  it,  and  it  was  not  necessary  that  he  should  be  an  expert 
witness. 

Any  person  of  ordinary  experience  would  be  able  to  form 
an  opinion  on  such  a  subject,  and  it  is  a  class  of  evidence 
that  is  always  allowed  by  the  court. 

The  witness  did  not  state  his  conclusion  that  the  wind 
did  blow  the  gate  open,  only  that  it  was  capable  of  doing  so. 
The  answer  of  the  witness  did  not  cover  the  question  to  be 
found  by  the  jury.  The  question  to  be  found  by  the  jury 
was  whether  the  wind  did  blow  the  gate  open,  a  question 
which  the  witness  would  not  have  been  capable  of  deciding. 
It  is  objected  that  the  court  refused  to  give  the  appellant's 
third  and  fourth  refused  instructions. 

These  instructions  were  properly  refused.  They  attempted 
to  state  as  a  matter  of  law  that  if  certain  facts  existed,  and 
appellee  was  aware  of  the  condition  of  the  gate,  and  turned 
his  stock  into  the  lot  as  he  did,  then  he  could  not  recover, 
being  guilty  of  contributory  negligence. 

It  was  a  question  of  fact  for  the  jury  under  the  circum- 
stances to  say  whether  or  not  the  appellee  was  guilty  of 
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contributory  negligence.  It  was  not  a  question  of  law  for 
the  court  to  decide.  If  it  was  proper  to  submit  the  question 
of  contributory  negligence  of  appellee  to  the  jury  it  should 
have  been  left  to  the  jury  to  find  under  all  the  circum- 
stances whether  appellee  was  guilty  of  contributory  negli- 
gence in  turning  his  stock  into  the  lot  as  he  did. 

It  is  also  insisted  that  the  court  erred  in  instructing  the 
jury  that  if  it  found  the  issues  for  the  plaintiff  that  the  jury 
should  assess  attorney's  fees  as  a  part  of  the  damages  for 
conducting  this  case  to  a  final  conclusion  in  the  Circuit 
Court. 

This  was  undoubtedly  error  under  the  issues  in  the  case. 
Attorney's  fees  are  only  allowed  in  cases  where  a  railroad 
company  fails  to  perform  its  duty  in  fencing  its  railroad 
track  and  not  where  there  is  a  common  law  cause  of  action 
on  account  of  negligence. 

One  of  the  issues  in  this  case  was  as  to  whether  the  ap- 
pellant was  guilty  of  negligence  in  running  over  the  horses 
with  its  engine,  irrespective  of  the  question  of  fencing. 
C.  M.  &  St.  P.  R.  R.  Co.  V.  Phillips,  14  111.  A  pp.  265. 

But  as  the  appellee  under  the  requirement  of  this  court 
has  entered  a  remittitur  of  $35,  the  amount  of  the  attorney's 
fee  included  in  the  verdict  and  judgment,  the  error  in  giv- 
ing the  instruction  in  question  is  corrected. 

There  appears  to  be  no  other  error  in  this  record. 

The  remittitur  is  allowed  by  this  court,  and  the  judgment 
of  the  court  below  to  the  amount  of  $125  is  affirmed,  and 
the  costs  of  the  appeal  are  assessed  against  appellee,  up  to  and 
including  the  cost  of  the  remittitur. 


John  Arnburg  v.  The  People  of  the  State  of  Illinois. 

1.  Verdicts— Jn  Criminal  Cases— Power  of  the  Court  Over. — A  court 
may  set  aside  a  defective  verdict,  on  which  no  judgment  can  be  ren- 
dered, and  award  a  venire  facias  de  novo  in  a  criminal  case. 

Indictment,  for  assault  with  a  deadly  weapon.  Error  to  the  County 
Court  of  Rock  Island  County;  the  Hon.  Luoian  Adams,  Judge,  preud* 
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ing.    Heard  in  this  court  at  the  May  term,  1896.    Affirmed.    Opinion 
filed  December  9,  1896. 

Habold  a.  Weld,  attorney  for  plaintiff  in  error. 

C.  J.  Searle,  State's  Attorney  of  Eock  Island  county, 
for  defendant  in  error. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error  was  indicted  for  an  assault  with  a  deadly 
weapon,  with  an  intent  to  inflict  upon  the  person  of  another 
a  bodily  injury. 

There  were  two  counts  in  the  indictment,  the  first  alleg- 
ing that  no  considerable  provocation  for  the  assault  ajv 
peared,  and  the  second  charging  that  all  the  circumstances 
of  the  assault  showed  an  abandoned  and  malignant  heart, 
thus  bringing  the  case  within  the  provisions  of  the  25th 
section  of  the  Criminal  Code.     1  Starr  &  Curtis,  7(U. 

The  defendant  below  was  arraigned,  and,  standing  mute, 
the  court  ordered  a  plea  of  not  guilty  to  be  entered,  and 
upon  a  trial  the  jury  disagreed  and  were  discharged.  On 
March  21.  1896,  the  plaintiff  in  error  was  again  put  upon 
trial,  and  the  jury  brought  in  a  verdict  of  guilty  of  avssault 
and  battery.  The  verdict  was  accepted  b}^  the  court  and 
the  jury  discharged.  On  April  17,  1896,  the  trial  court,  on 
its  own  motion,  set  the  verdict  aside  and  ordered  a  new 
trial,  over  the  objection  of  plaintiff  in  error. 

A  special  venire  was  ordered  and  trial  had,  resulting  in  a 
verdict  finding  plaintiff  in  error  guilty  of  an  assault,  where- 
upon the  court  entered  judgment  for  a  fine  of  $50  and  costs. 
Plaintiff  in  error  objected  to  every  step  of  the  proceedings 
subsequent  to  the  verdict  of  March  21,  1896,  and  when  that 
verdict  was  set  aside  by  the  court  he  entered  a  motion  for 
his  discharge,  upon  the  ground  that  the  verdict,  not  being 
responsive  to  the  issues,  was  a  nullity,  and  amounted  to  an 
acquittal  of  the  defendant  on  trial.  The  motion  was  over* 
ruled  with  the  results  above  stated.    The  proper  exoeptiona 
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are  preserved  so  as  to  present  to  this  court  the  questions  in- 
volved, viz.: 

1.  The  court  erred  in  overruling  the  motion  for  dis- 
charge. 

2.  In  overruling  the  objection  to  the  special  venire  for  a 
third  trial. 

3.  In  putting  plaintiff  in  error  on  trial  again  after  the 
verdict  of  March  21,  and 

4.  In  rendering  judgment. 

It  is  conceded  that  the  indictment  would  not  support  a 
verdict  of  guilty  of  an  "  assault  and  battery,"  and  therefore 
it  was  not  responsive  to  the  issue.  Young  v.  The  People,  6 
III.  A.pp.  434;  Moore  v.  The  People,  26  111.  App.  137. 

The  question  presented  to  us,  then,  is,  had  the  trial  court 
the  right,  after  receiving  the  irresponsive  verdict  and  dis- 
charging the  jury,  to  set  the  verdict  aside  on  its  own  motion 
and  compel  the  defendant  to  submit  to  another  trial  ? 
Plaintiff  in  error  relies  on  Logg  v.  The  People,  8  111.  App.  99, 
for  a  reversal,  and  the  reasoning  of  the  opinion  would,  to 
some  extent,  seem  to  support  his  contention,  but  the  facts 
of  that  case  were  essentially  different  from  those  in  the  one 
now  before  us.  There  can  be  no  doubt  of  the  correctness  of 
the  decision  in  that  case,  hut  is  it  decisive  of  this  ?  With- 
out discussing  the  cases  at  length,  we  think  not  Here 
there  was  an  attempt  to  find  the  defendant  guilty  of  an 
offense  analogous  to  one  which  was  charged  in  the  indict- 
ment, viz.,  an  assault;  but  the  jury  went  further,  and  found 
the  defendant  guilty  of  a  battery  coupled  with  the  assault, 
which  was  not  warranted  by  the  indictment.  The  court 
could  render  no  judgment  on  the  verdict.  In  the  case  of 
Lawrence  et  al.  v.  The  People,  1  Scam.  414,  the  defendants 
were  indicted  for  larceny,  and  upon  the  trial,  a  defective 
verdict  was  returned,  upon  which  it  was  conceded  no 
judgment  could  be  rendered.  In  deciding  the  case,  the 
court  say  :  *'  The  only  question  presented  in  this  case  is  on 
the  power  of  the  Circuit  Court  to  set  aside  a  defective  ver- 
dict on  which  no  judgment  could  be  rendered,  and  to  award 
a  venire  de  novo.     The  right  to  exercise  this  power  can  not 
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be  questioned.  It  has  been  exercised  and  practiced  on  in 
numerous  criminal  cases,  and  is  undoubted.  If  the  verdict 
does  not  sufficiently  ascertain  the  facts  of  the  case,  the 
court  may  award  a  venire  facias  de  novo;  also,  where  the 
facts  are  found  so  defectively  that  no  judgment  can  be 
given."  And  the  judgment  of  conviction  was  affirmed. 
See  also  The  State  v.  Redman,  17  Iowa,  329,  in  which  case 
it  is  held  that  such  second  trial  does  not  put  the  defendant 
twice  in  jeopardy  for  the  same  oflfense.  This  Iowa  case  is 
a  well  considered  one,  and  cites  many  authorities  in  support 
of  the  decision.  In  the  trial  of  March  21,  18y6,  in  this 
case,  there  was  simply  a  mistrial,  rather  than  a  putting  in 
legal  jeopardy,  and  we  think  the  court  did  not  err  in  set- 
ting the  verdict  aside,  and  ordering  a  venire  facias  de  novo. 
The  judgment  will  be  affirmed. 


Charles  Marske  r.  Lnther  G.  Willard.  es   ss 

laQs  276! 

1.  Pleading — Waiver  of  Demurrer,— -A  defendant  waives  his  de- 
murrer by  pleading  to  the  merits  of  the  declaration. 

2,  DESCRiFnoN—Zn  Real  Estate  Contracts— Admissibility  of  Ex- 
trinsic Evidence. — A  deed  or  other  written  contract  in  relation  to  real 
estate  is  not  void  for  uncertainty  in  the  description,  if  from  the  words 
employed,  the  description  can  be  made  certain  by  extrinsic  evidence  of 
facts;  and  proof  that  the  vendor  put  the  purchaser  in  possession  of  the 
premises  intended  to  be  conveyed,  is  sufficient. 

8.  Contracts — Construction  of. — A  contract  relating  to  real  estate 
provided  that  if  A  should  desire  to  sell  the  property,  he  should  give  to 
B  the  first  opportunity  to  purchase  the  same,  provided  he  would  pay  as 
much  as  any  other  person.  In  a  suit  by  B  for  a  breach  of  tlie  contract, 
it  toas  held,  that  in  case  A  desired  to  sell  the  property  and  was  willing 
to  accept  an  offer,  then  B  had  an  option  to  purchase  at  the  price  offered, 
regardless  of  what  A  might  have  received  had  he  made  the  effort,  and 
that  the  peraon  offering  to  purchase  must  offer  cash  or  its  equivalent. 

.  4.  Bill  OF  Exceptions— /Yc^UTiipiion*  Arising  from  Defects  in.— -In 
the  absence  of  a  bill  of  exceptions  showing  that  it  cbntains  all  the  evi- 
dence,'the  presumption  is  that  the  verdict  is  sustained  by  the  proof,  and 
the  fact  that  a  bill  of  exceptions  contains  all  the  evidence  must  be  shown 
by  the  certificate  of  the  judge,  a  statement  by  the  reporter  not  being 
sufficient. 
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5.    Options— IfufwoZity  of,  Not  Necessary.  —When  an  option  to  pur- 
chase the  property  involved  is  granted  to  one  of  the  parties  to  a  lease 
y  or  other  contract,  for  which  the  option  forms  one  of  the  considerations, 
the  want  of  mutuality  of  such  option  will  not  avoid  the  contract. 

Action,  for  breach  of  real  estate  contract.  Appeal  from  the  Circuit 
Court  of  Boone  County;  the  Hon.  Charles  Kelluu,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9,  1896. 

RoBBET  W.  Weight,  attorney  for  appellant. 

Chaeles  E.  Fullke  and  William  C.  DeWolf.  attornevs 
for  appellee. 

Me.  Justice  Laoet  delivebed  the  opikion  of  the  Cotjet. 

This,  suit  was  in  covenant  commenced  by  appellee  to 
recover  on  the  covenants  in  a  lease  given  by  appellant  to 
him  in  which  there  were  certain  provisions  for  a  sale  of  the 
leased  premises  to  appellee  claimed  in  the  declaration  to 
have  been  violated.  By  agreement  the  declaration  was 
changed  from  an  action  of  covenant  to  assumpsit. 

The  appellant  first  demurred  to  the  declaration,  which 
being  overruled,  he  pleaded  two  pleas:  the  general  issue,  and 
the  statute  of  frauds,  claiming  the  contract  was  not  in  writ- 
ing. The  appellee  joined  issue  on  the  pleas  and  the  cause 
went  to  trial  before  a  jury,  resulting  in  a  verdict  against  ap- 
pellant for  $1,000,  upon  which  judgment  was  duly  rendered. 

From  this  judgment  this  appeal  is  taken. 

The  argument  of  counsel  for  appellant,  in  his  first  point 
raised,  to  the  effect  that  the  court  erred  in  overruling  the 
demurrer  to  the  declaration,  can  not  be  considered  by  this 
court,  for  the  reason  that  the  demurrer  was  waived  by  ap- 
pellant, by  his  pleading  over  to  the  declaration. 

According  to  the  well  known  rules  of  pleading  a  defend- 
ant waives  his  demurrer  by  pleading  to  the  merits  of  the 
declaration. 

In  appellant's  second  point  it  is  insisted  that  the  descrip- 
tion of  the  lot  in  question  in  the  lease  was  not  sufficient  to 
describe  the  property,  and  that  parol  evidence  to  cl^ar  up 
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aay  latent  ambigaity  was  inadmissible.  It  is  insisted  the 
ambiguity  was  patent  and  not  latent,  and  hence  parol  evi- 
dence was  not  admissible  to  aid  the  description  in  the  lease 
to  identify  the  lot. 

The  description  of  the  leased  premises  contained  in  the 
lease  is  as  follows : 

"  Lot  number in  Assessor's  Subdivision  of  Whitney's 

Block  No.  8,  in  town  (now  city)  of  Belvidere,  in  Boone 
county,  Illinois.''    *    *    * 

And  the  covenants  in  the  lease  upon  which  the  suit  was 
based  is  as  follows : 

"  And  it  is  further  agreed,  that  this  lease  may  be  contin- 
ued from  year  to  year  under  the  same  terms,  at  the  option 
of  the  said  party  of  the  second  part,  for  a  period  not  to 
exceed  five  years. 

And  should  said  party  of  the  second  part  desire  to  sur- 
render possession  after  the  first  year,  he  may  do  so  by  giv- 
ing to  said  Marske  at  least  sixty  days  previous  notice  of  his 
intention  so  to  do;  and,  should  said  Marske  desire  to  sell 
said  premises,  he  may  do  so  by  giving  to  said  Willard  sixty 
days  previous  notice,  and  by  first  giving  to  said  Willard  the 
first  opportunity  to  purchase  said  premises,  provided  he 
will  pay  as  much  as  any  other  person." 

The  appellant  put  appellee  into  possession  of  the  lot 
intended  to  be  leased,  and  the  latter  held  such  possession 
until  after  the  sale  in  question.  It  will  be  seen  that  the 
block  and  subdivision  in  which  the  lot  was  situated  was 
fully  described,  though  it  was  left  uncertain  what  particular 
lot  was  meant;  but  the  intention  of  the  parties  was 
freely  manifested  by  their  conduct  in  delivering  and 
taking  possession  of  the  lot  intended.  It  is  laid  down 
in  Hays  v.  O'Brien,  149  111.  403,  that  "  a  deed  or  other 
written  contract  is  not  void  for  uncertainty  in  the  de- 
scription of  the  land  sold  and  conveyed,  if  from  the 
words  employed  the  description  can  be  made  certain  by 
extrinsic  evidence  of  facts,  physical  conditions,  measure- 
ments, or  monuments  referred  to  in  the  deed."  *  *  * 
"  And  thus  a  defective  description  of  land  may  be  aided  by 
the  conduct  of  the  parties,  such  as,  that  the  vendor  put  the 
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purchaser  in  the  possession  of  the  premises  intended  to  be 
conveyed." 

That  was  done  in  this  case,  and  the  identification  of  the 
land  was  rendered  thereby  complete. 

The  question  raised  in  this  case,  that  there  was  no  mutu- 
ality between  appellee  and  appellant  as  respects  the  optional 
feature  of  the  contract,  and  no  consideration  for  such  option, 
is  also  settled  against  appellant  in  the  above  case  of  Hays 
V.  O'Brien.  The  mutual  covenants  in  the  lease  were  a  suf- 
ficient consideration  for  the  option  to  purchase  for  the  price 
which  any  other  person  would  give  in  case  appellant  desired 
to  sell  the  premises. 

The  leasing  commenced  on  April  1,  1894,  and  appellant 
sold  and  conve3'^ed  the  premises  to  Thomas  Cornish,  his  son- 
in-law,  November  30,  1894,  for  the  sum  of  $5,000. 

Cornish  sold  a  one-half  interest  in  the  lot  immediatelv  for 
$2,500  to  John.  Keppler,  and  afterward  appellee  purchased 
the  lot  of  Cornish  and  Keppler  for  $6,000. 

This  suit  was  brought  to  recover  the  difference  between 
the  price  for  which  appellant  sold  the  lot  and  what  it  was 
actually  worth,  and  recovery  as  stated  for  $1,000.  The  ap- 
pellant admits  that  "the  testimony  of  all  the  witnesses 
showed  that  at  the  time  of  the  sale  to  Cornish  the  property 
was  fairly  worth  $6,000." 

The  evidence  clearly  shows  that  appellant  desired  to  sell 
the  lot,  because  he  did  sell  it,  and  it  further  shows  that 
$5,000  was  as  much  as  appellant  had  been  offered  and  was 
what  he  was  willing  to  take  for  the  lot. 

The  appellant  failed  to  give  appellee  the  opportunity  to 
purchase  the  lot  as  provided  in  the  lease,  except  at  the  price 
of  $6,000,  which  was  more  than  any  other  person  would  pay, 
so  far  as  the  evidence  shows.  No  one  had  offered  to  pay 
more,  and  appellant  was  willing  to  receive  $5,000  for  the 
lot.  The  spirit  of  the  contract  was  that,  in  case  appellant 
desired  to  sell  the  property  and  was  willing  to  accept  an 
offer,  then  appellee  had  the  option  to  purchase  at  that  price 
regardless  of  what  appellant  might  have  received  from  some 
other  person  if  he  had  made  the  effort.  In  other  words,  a 
preference  under  the  contract  was  to  be  given  appellee  to 
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purchase  at  appellant's  price,  provided,  the  latter  could  not 
demand  more  than  he  could  obtain  from  another. 

When  appellant  would  knock  off  the  lot  to  the  highest 
bidder  the  preference  should  go  to  appellee  at  the  price  of- 
fered. Appellant  offered  to  show  by  Cornish  that  in  addi- 
tion to  the  $5,000,  he  was  to  take  $1,000  out  of  his  wife's 
share  of  the  property,  which  the  court  refused. 

In  this  there  was  no  error.  The  spirit  of  the  covenant 
in  the  lease  was,  that  the  person  offering  to  purchase  must 
offer  cash  or  its  equivalent,  the  same  as  appellee  would  be 
compelled  to  pay  if  he  took  the  lot  on  the  basis  of  the  high- 
est bid  to  appellant. 

The  exclusion  of  evidence  as  to  what  witnesses  would 
have  given  for  the  lot  if  they  had  had  an  opportunity  was 
not  admissible,  as  will  be  seen  from  what  we  have  said  in 
regard  to  the  legal  effect  of  the  contract. 

What  any  person  would  pay  can  be,  under  the  contract, 
tested  alone  by  his  offer  and  appellant's  willingness  to  ac- 
cept it. 

The  bill  of  acceptions  in  this  case  fails  to  contain  a  certif- 
icate of  the  judge  trying  the  case  that  it  contained  all  the 
evidence.  It  has  in  it  a  certificate  of  the  reporter  that  it 
does.  This  is  not  adopted  by  the  judge's  certificate  and  is 
not  sufficient.    Cogshall  v.Beesley,  Guardian,  76  111.  445. 

In  the  absence  of  a  bill  of  exceptions  showing  that  it  con- 
tained all  the  evidence,  the  presumption  is  that  the  verdict 
is  sustained  by  the  proof. 

Seeing  no  error  in  the  record  the  judgment  is  affirmed. 
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1.    Chattel  Mortoages — Notes  Secured  by,  Mnst  so  State,— A  chat- 
tel mortgage  securing  a  note  which  fails  to  state  upon  its  face  that  it  is 
so  secured,  as  required  by  the  act  of  1895  (Hurd's  Statutes,  1895,  page' 
1058),  is  absolutely  void.  j9   135- 

Bepleyin. — Appeal  from  the  Circuit  Court  of  Mercer  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1896.    Affirmed.    Opinion  filed  December  9,  1896. 
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Robert  L.  Watson  and  Jahes  M.  Bbock,  attorneys  for 
appellant. 

Bassett  &  Bassett,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Harkeb  deliybred  the  opinion  of 
the  Coubt. 

On  the  11th  of  July,  1895,  appellee,  and  appellant  as 
security,  executed  and  delivered  to  R.  W.  Stewart  five  prom- 
issory notes  for  $100  each,  payable  respectively  on  Septem- 
ber 1, 1S95,  November  1, 1895,  January  1, 1896,  July  1, 1896, 
and  September  1, 1896.  On  the  7th  of  August,  1895,  for  the 
purpose  of  securing  payment  of  the  notes  and  securing  ap- 
pellant as  surety  for  him  on  the  notes,  appellee  executed  to 
R.  W.  Stewart  and  appellant  a  chattel  mortgage  on  a  well- 
drilling  outfit.  Appellee  not  paying  the  first  note  on  the 
1st  of  September,  1895,  appellant,  on  the  3d  of  Septem- 
ber, 1895,  took  possession  of  the  outfit  under  the  mortgage, 
and  on  September  6th,  appellee  replevied  the  property.  On 
a  trial  in  the  Circuit  Court,  a  jury  being  waived,  the  court 
held  the  mortgage  void  and  rendered  a  judgment  for  appel- 
lee. Neither  of  the  notes  stated  ou  its  face  that  it  was 
secured  by  chattel  mortgage.  Section  1  of  the  act  of  1895, 
relating  to  notes  secured  by  chattel  mortgages,  reads  as 
follows : 

"  That  all  notes  secured  by  chattel  mortgages  shall  state 
upon  their  face  that  they  are  so  secured,  and  when  assigned 
by  the  payee  therein  named,  shall  be  subject  to  all  defenses 
existing  between  the  payee  and  the  payor  of  said  notes  the 
same  as  if  said  notes  were  held  by  the  payee  therein  named, 
and  any  chattel  mortgage  securing  notes  which  do  not 
state  upon  their  face  the  fact  of  such  security,  shall  be  abso- 
lutely void."     Kurd's  Statutes,  1895,  page  1058. 

Appellant  seeks  to  avoid  the  effect  of  the  statutory  pro- 
vision under  the  contentions,  first,  that  the  mortgage  was  not 
given  to  secure  Quaintance  as  appellee's  surety,  and  hence 
valid;  second,  that  even  if  the  instrument  be  held  not  good 
as  a  chattel  mortgage,  then  it  is  binding  between  the  parties 
as  a  contract. 
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A  fair  constraction  of  the  instrument  shows  that  it  was 
piven  as  a  security  for  the  payment  of  the  notes  and  for  in- 
demnity to  appellant  for  becoming  appellee's  personal  secu- 
rity. As  the  law  stood  prior  to  the  adoption  of  the  statu- 
tory provision  above  quoted,  Stewart  would  have  the  right 
to  take  possession  of  the  property,  and  sell  it  in  accordance 
with  the  power  of  sale  expressly  contained  in  the  mortgage; 
but,  as  the  law  now  stands,  he  could  not  do  so,  for  the  rea- 
son that  his  notes  do  not,  on  their  face,  state  that  they  are 
secured  by  such  mortgage.  For  the  same  reason,  his  co- 
mortgagee,  Quaintance,  could  not  legally  take  possession  of 
the  property,  and  sell  it  to  raise  proceeds  out  of  which  to 
pay  the  debt.  As  a  chattel  mortgage,  we  hold  that  the  in- 
strument is  absolutely  void. 

To  the  contention  that,  even  if  the  instrument  be  held 
not  good  as  a  chattel  mortgage  it  is  binding  on  the  parties 
as  a  contract,  it  may  be  answered  that,  as  a  contract,  appel- 
lant would  have  no  right  to  enforce  it  until  he  had  been 
damnified.  His  counsel  cite  a  decision  of  our  Supreme 
Court,  Dunlap  v.  Epler  &  Gallon,  88  111.  82,  in  support  of 
the  position  that,  on  default  of  payment  of  the  first  note  by 
appellee,  appellant  has  the  right  to  take  possession  of  the 
property,  without  waiting  until  he  was  compelled  to  pay 
it.  In  that  case  it  was  h^ld  that,  where  a  note  was  given 
to  secure  the  mortgage  as  surety  on  the  mortgagor's  note 
to  a  third  party,  and  it  was  provided  therein  that  the  mort- 
gagor should  retain  possession  of  the  property  until  default 
in  payment  of  the  note  at  maturity,  that  in  case  of  such  de- 
fault it  was  the  duty  of  the  mortgagee  to  take  possession 
of  the  property,  and  that  if  he  did  not,  he  lost  his  right  to, 
as  against  an  execution  creditor  of  the  mortgagor.  It 
should  be  observed,  however,  that  in  that  case  the  court 
was  speaking  of  a  valid  chattel  mortgage  in  a  case  where 
the  interest  of  the  third  parties  were  involved. 

In  this  case  we  have  an  instrument  where  the  instrument 
claimed  to  be  a  chattel  mortgage  is  void  as  such.  The  au- 
thority is  not  in  point.     Judgment  affirmed. 
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Illinois  Central  Railroad  Co.  y.  Marie  E.  Eennlcott. 

1,  Nequoence — Oetting  Off  of  Cars  While  in  Motion, — A  person 
who  attempts  to  alight  from  a  car  while  it  is  in  motion  is  guilty  of  neg- 
ligence. 

3.  Verdicts — When  Manifestly  Against  the  Evideri^ce, — A  verdict 
which  is  manifestly  against  the  weight  of  the  evidence  will  not  support 
a  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1806.  Reversed  and 
remanded.     Opinion  filed  December  0  .1806. 


W.  R.  Hunter,  attorney  for  appellant 
Edward  R.  Woodle,  attorney  for  appellee. 


Mr.  Justice  Crabtree  delivered  the  opinion  op  the 
Court. 

This  was  an  action  on  tjie  case  brought  by  appellee  to 
recover  damages  for  injuries  alleged  to  have  been  sustained 
by  her  while  attempting  to  alight  from  one  of  appellant's 
suburban  passenger  trains  at  Kenwood  station,  near  Chi- 
cago, upon  which  train  she  was  a  passenger  on  the  evening 
of  October  21,  1895.  There  was  a  trial  by  jury,  resulting  in 
a  verdict  and  judgment  for  appellee,  for  $2,000  damages 
and  costs  of  suit. 

The  negligence  charged  in  the  declaration  was : 

1.  So  negligently  managing  the  train,  that  as  appellee 
was  about  to  alight  therefrom  it  was  so  violently  and  sud- 
denly jolted  and  moved,  that  without  fault  on  her  part  she 
was  thereby  thrown  down  and  permanently  injured. 

2.  That  appellant  wrongfully  and  willfully  failed  to 
sufficiently  and  properly  light  its  station  platform  at  Ken- 
wood station  whereby  appellee,  while  attempting  to  alight 
from  the  train,  without  fault  or  negligence  on  her  part, 
missed  her  footing,  fell,  and  was  thrown  down,  etc. 
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The  plaintiff  is  an  elderly  ladv,  of  the  age  of  seventy-five 
years,  who  had  lived  at  her  present  place  of  residence  in 
Kenwood  for  some  thirty-nine  years,  and  was  in  the  habit 
of  riding  on  appellant's  suburban  trains  to  and  from  Chi- 
cago during  all  those  years,  frequently  as  often  as  three 
times  per  day.  For  many  years  she  was  a  teacher,  but 
lately  has  been  in  the  real  estate  business,  and  swears  she 
has  made  as  high  as  $5,000  a  year  in  handling  and  speculat- 
ing in  real  estate.  On  the  afternoon  of  the  day  she  was 
hurt  she  was  negotiating  a  ''deal,"  which  was  not  consum- 
mated because  of  her  injury.  She  swears  that  on  that 
afternoon  she  had  walked  fiftv-four  blocks. 

In  her  testimony  appellee  does  not  make  much  complaint 
that  the  station  platform  was  not  properly  lighted,  and  that 
charge  of  negligence  does  not  appear  to  be  relied  upon  now, 
as  the  evidence  seems  to  show  that  the  platform  was  well 
lighted.  But  appellee  claims  that  after  the  car  stopped,  as 
she  was  about  to  step  off,  it  started  suddenly  forward  to  the 
north,  then  backward  to  the  south,  and  forward  to  the  north 
again,  suddenly  stopping  and  throwing  her  out  upon  the  sta- 
tion platform,  after  bruising  her  hips  against  a  knob  on  the 
gate  of  the  car.  As  to  the  manner  in  which  appellee  got  off 
the  car,  and  received  her  injuries,  her  testimony  stands  alone, 
entirely  uncorroborated. 

The  only  other  witnesses  of  the  accident  were  all  em- 
ployes of  appellant,  five  in  number,  who  all  contradict 
appellee  as  to  material  facts  in  the  case.  We  see  no  reason 
w^hy  the  jury  should  have  entirely  disregarded  their  testi- 
mony. It  is  insisted  by  the  appellant  that  the  evidence  and 
the  circumstances  appearing  in  the  evidence  show  that 
appellee  attempted  to  get  off  the  car  before  it  came  to  a 
stop,  and  in  this  way  was  guilty  of  such  negligence  as  pre- 
cludes a  recovery.  The  preponderance  of  the  testimony  .cer- 
tainly sustains  this  contention  of  appellant,  and  for  that 
reason  the  verdict  is  not  supported  by  the  evidence.  She 
herself  swears  that  she  passed  out  of  the  car  upon  the 
platform,  and  had  hold  of  the  railing  before  the  car  stopped, 
and  it  may  be  that  supposing  the  train  had  stopped  before 
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it  had  in  fact  done  so,  she  attempted  to  step  off,  and  was 
thrown  down  and  injured.  However  this  may  be,  we 
think  upon  the  evidence  the  verdict  was  unwarranted,  and 
for  that  reason  the  judgment  must  be  reversed.  We  see  no 
particular  fault  in  the  instructions. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


William  W.  Taylor  v.  S.  C.  Harris. 

1.  New  Trials — Improper  Remarks  of  Counsel. — Where  the  remarks 
of  counsel,  on  the  final  argument  of  a  case,  are  highly  improper  and  cal- 
culated to  mislead  and  prejudice  the  jury  against  a  paity  wrongfully, 
which  counsel  must  have  known,  a  verdict  against  such  party  should 
be  set  aside. 

2.  Instructions — Error  in,  When  Cured  by  a  Remittitur,— Aii  error 
in  an  instruction  upon  the  measure  of  damages  may  be  cured  by  a  re- 
mittitur. 

Trespass,  de  bonis  asportatis.  Appeal  from  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  9, 1896. 

Bbewek  &  Straw,  attorneys  for  appellant. 

W.  L.  Seeley  and  Trainob,  Browne  &  Aybrs,  attorneys 
for  appellee, 

Mr.  Jus'noE  Lacey  delivered  the  opinion  of  the  Court. 

This  was  an  action  in  trespass  de  bonis  asportatisy  brought 
by  appellee  against  appellant  as  sheriff,  for  levying  upon 
and  selling  property  claimed  to  be  owned  by  appellee  under 
an  execution  in  favor  of  Dupee  Bros,  and  against  Allen  F. 
Kelly.  The  case  was  twice  tried,  the  first  trial  resulting  in 
a  disagreement  of  the  jury,  the  second  in  a  verdict  for 
appellee  for  $992.  The  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  the  verdict,  and  appeal 
taken  to  this  court. 
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On  June  6, 1896,  appellee,  by  his  attorneys,  filed  a  remit- 
titur in  this  court  of  $47,  said  sura  being  made  up  of  $20 
attorney's  fees,  testified  to  by  appellee  as  having  been  paid 
out  by  him,  and  the  balance,  $27,  rebate  received  from  the 
railroad  company  on  the  amount  he  paid  for  the  cars  in  which 
he  loaded  the  ^oods.  Several  causes  are  assigned  for  error, 
chief  of  which  is  that  the  evidence  fails  to  support  the 
verdict. 

The  appellee  was  a  nephew  of  Allen  F.  Kelly,  the  de- 
fendant in  the  execution,  who,  it  appears,  was  attempting  to 
flee  from  his  creditors,  and  who  was  attempting  to  ship  the 
goods  in  question  on  board  the  cars  from  Illinois  to  Kan- 
sas. It  appears  that  Kelly  had  considerable  money  with 
him,  aboat  $2,500,  besides  $980  appellee  claims  to  have  paid 
him.  Kelly  left  secretly,  without  the  knowledge  of  his 
neighbors,  and  loaded  the  property  and  stock  upon  the  cars 
in  the  night  time,  so  that  he  would  not  be  seen  at  a  station 
east  of  his  usual  trading  point. 

The  evidence  tends  strongly  to  show  that  appellee  Har- 
ris was  assisting  him  (Kelly)  in  the  attempt  to  get  away 
without  paying  his  debts.  The  appellee  made  contradictory 
statements  as  to  how  much  money  he  had  on  the  first  trial 
and  on  the  second  trial.  His  evidence  was  contradictorv 
throughout.  The  evidence  tended  strongly  to  show  that 
the  pretended  payment  by  appellee  to  Kelly,  for  the  goods 
in  suit,  was  a  sham  and  not  a  bona  fide  purchase,  and  that 
the  passing  of  money  between  appellee  and  Kelly  was 
merely  colorable,  to  cover  a  fraudulent  transaction.  There 
appears  also  to  have  been  no  change  of  possession. 

The  instruction  for  plaintitf.  No.  3,  is  complained  of  on 
the  ground  that  the  measure  of  damages  was  erroneous, 
but  that  seems  to  have  been  substantially  cured  by  the 
remittitur.  We  think  that  the  evidence  fails  to  support 
the  verdict,  which  was  probably  brought  about  by  improper 
statements  of  the  appellee's  attorneys  in  their  closing 
argument  before  the  jury.  They  stated  that  the  DuPee 
Bros.,  who  were  the  real  parties  in  interest  in  the  suit, 
were  millionaires,  and  owned  nearly  all  the  land  in  that 
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part  of  the  county  and  had  their  millions,  and  that  they 
would  not  notice  or  feel  the  payment  of  any  judgment 
that  the  jury  might  render  in  the  case;  that  the  plaintiflf  in 
the  case  was  a  poor  man,  and  if  the  jury  rendered  a  verdict 
against  him  it  would  deprive  him  of  all  his  accumulations 
and  hard  earnings  and  would  practicallj^  turn  him  and  his 
family  out  upon  the  road  without  anything;  that  J.  A.  Du- 
Pee  and  Ralph  O.  DuPee  were  hard  and  oppressive  men, 
and  had  been  so  hard  and  oppressive  in  their  usage  of  Allen 
F.  Kelly  that  he  could  no  longer  continue  to  farm  their  land. 

The  above  improper  remarks  were  objected  to  and  ex- 
cepted to  at  the  time  by  counsel  for  appellant,  but  the 
court  made  no  ruling  thereon. 

Such  remarks  were  highly  improper  and  well  calculated 
to  mislead  and  prejudice  the  jury  against  appellant,  wrong- 
fully, which  counsel,  making  them,  must  have  known. 

Remarks  of  this  kind  have  often  been  condemned  by  the 
courts.  Chicago  City  Railway  Company  v.  Barron,  57  111. 
App.  469;  Brown  v.  Swineford,  44  Wis.  282;  McDonald  v. 
The  People,  126  111.  150;  Quinn  v.  The  People,  123  111.  333. 
^/  Taking  into  consideration  the  weakness  of  appellee's  evi- 

dence, and  the  improper  remarks  above  referred  to,  we 
think  the  judgment  should  be  reversed. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 


E.  J.  Ogden  v.  Mary  E.  Wentworth  and  Frank  E.  Went- 
worth, 

1.  Limit A.TIONS — New  Promise-— When  Svfficient. — An  acknowledg- 
ment of  indebtedness  of  such  a  character  as  to  clearly  show  a  recogni- 
tion of  the  debt  and  an  intention  to  pay  it,  wiU  remove  the  bar  of  the 
statute  of  limitations. 

Assampslt,  for  medical  services.  Appeal  from  the  County  Ck>urt  of 
Like  County;  the  Hon.  D.  L.  Jones,  Judge,  presiding.    Heard  in  this 
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court  at  the  May  term,  1896.    Reversed  and  remanded.    Opinion  filed 
December  9,  1896. 

Chakles  B.  Stafford,  attorney  for  appellant. 
D.  H.  PiNNEY,  attorney  for  appellees. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

Appellant  commenced  this  suit  on  the  20th  of  August, 
1895,  to  recover  for  medical  services  performed  for  appellees 
and  their  children,  from  1881  to  1887,  inclusive. 

The  amount  claimed  was  $340. 

The  only  defense  interposed  was  that  the  claim  was  barred 
by  the  five  year  statute  of  limitation.  It  was  replied  that 
the  claim  was  taken  out  of  the  statute  by  a  new  promise, 
and  upon  that  issue  the  case  was  tried,  resulting  in  a  verdict 
and  judgment  for  appellees. 

In  reply  to  a  letter  from  appellant,  written  in  March,  1892, 
Mrs.  Wentworth  sent  the  following : 

Chicago,  March  24th. 

Dear  Doctor  Ogden  :  Tour  bill  and  letter  this  morning 
was  a  surprise  to  me.  I  knew  I  owed  you  a  bill,  but  I  can 
hardly  believe  it  is  the  amount  you  claim.  I  can  do  nothing 
about  it  at  present,  as  I  have  pledged  myself  to  pay  so  much 
a  month  on  other  debts  until  they  are  paid.  When  they  are 
paid  I  will  do  the  same  by  your  claim,  as  I  have  no  idea  of 
trying  to  beat  you,  or  any  one  else,  out  of  money  I  owe  them; 
you  need  not  fear  of  your  debt  being  outlawed. 

Yours  trulv, 

Mart  Wentworth, 

2324  Calumet  Ave. 

In  reply  to  a  letter  written  at  a  later  date  by  appellant's 
attorney  Mr.  Wentworth  sent  the  following: 

MiLBURN,  Lake  County,  III.,  March  1, 1895. 
Chas.  S.  Stafford,  Esq.,  Chicago. 

Dear  Sir:  Yours  of  Feb.  27th,  at  hand.  We  would 
like  to  have  the  bill  of  Dr.  Ogden  sent  us.    When  it  was 
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presented  to  us  last,  we  think  it  was  $100  or  $125;  are  not 
positive  which.  The  estate  of  Mr.  Warren  is  not  yet  set- 
tled, and  Mrs.  W.  is  only  allowed  to  draw  for  personal  ex- 
penses. Our  intentions  are  now,  and  have  been  always,  to 
pay  what  is  due  the  doctor  and  shall  certainly  do  so  at  the 
earliest  possible  moment.  Trusting  this  will  be  satisfactory, 
we  are, 

Very  truly  yours, 

"W.  F.  Wentworth. 

In  our  opinion  thssa  letters  were  sufficient  to  take  the 
case  out  of  the  bar  of  the  statute  and  amount  to  such  a 
promise  to  paj'^  the  debt  as  will  support  a  recovery.  Horner 
et  al.  V.  Starkey,  Admx.,  27  111.  13. 

The  promise  of  Mrs.  Wentworth  was  to  pay  the  claim 
when  she  should  finish  paying  other  claims,  which  she  was 
paying  by  monthly  installments.  The  promise  was  not  con- 
ditional and  the  court  erred  in  instructing  the  jury  that  it 
was. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  another  trial. 


Elgin,  J.  &  E.  Ry.  Co.  v.  D.  P.  Eselin. 

1.  Railroad  Company- -Coupling  Cars. — The  business  of  coupling 
care  is  very  dan  j:erou8,  and  it  is  a  duty  which  railroad  companies  owe  to 
their  employes  to  use  great  care  in  furnishing  the  best  coupling  appli- 
ances, and  in  keeping  them  in  good  repair. 

2.  Same— />ufy  to  Brakeman,^A  brakeman  contracting  with  a  rail- 
road company  for  the  performance  of  his  duties  as  such,  assumes  such 
risks  as  are  incident  to  the  discharge  of  his  duties.  It  is  the  duty  of  the 
company  to  use  all  reasonable  care  to  keep  its  couplings  in  gojd  repair 
and  to  furnish  safe  appliances,  and  it  will  be  liable  to  the  brakeman  for 
any  injuries  he  may  receive  on  account  of  its  failure  to  perform  this  duty, 
provided  the  brakeman  himself  is  not  negligent  in  not  knowing  the  con- 
dition of  the  couplings. 

Trespass  on  the  Case*  for  personal  injuries.  Appeal  from  the  Curcuit 
Court  of  Will  County;  the  Hon.  Dorrancb  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1890.  Af&rmed.  Opinion  fiied 
December  9,  1896. 
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Williams,  Holt  &  Wheeler,  attorneys  for  appellant. 

James  B.  MoCbaoken  and  Albert  M.  Cross,  attorneys  for 
appellee. 

Mb.  Justice  Laoey  delivered  the  opinion  op  the  Coubt. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
damages  alleged  to  accrue  to  him,  a  brakeraan,  for  injury 
received  by  him  for  being  mashed  through  the  hips,  between 
two  cars,  while  attempting  to  couple  an  engine  tender  onto 
a  freight  car,  by  reason  of  the  coupling  apparatus  of  the  car 
he  was  coupling  being  out  of  repair. 

It  was  alleged  in  the  declaration,  and  there  was  proof 
tending  to  show,  that  there  was  no  washer  over  the  stem  of 
the  draw-bar  on  the  vacancy  between  the  back  end  of  the 
draw-bar  and  the  forward  plate,  by  reason  of  which  the 
cars  came  too  close  together  to  admit  of  the  body  of  appel- 
lee being  between  the  cars  while  coupling  without  being 
injured. 

It  was  also  averred  in  the  declaration,  and  the  proof  tended 
to  show,  that  there  was  need  of  blocks  on  the  beam  at 
the  hind  end  of  the  engine-car  and  between  that  and  the 
"nigger-head,"  so  called,  where  it  was  bolted  onto  the  beam 
in  order  that  there  would  be  sufficient  space  between  the 
cars  when  being  coupled  to  prevent  injury  to  the  coupler. 

It  appears  from  the  evidence  that  by  reason  of  the  coup- 
ling apparatus  being  out  of  repair  the  cars  came  together 
within  nine  to  thirteen  inches  where  being  coupled,  when 
they  should  not  have  come  nearer  together  than  from  six- 
teen to  twenty  inches. 

The  evidence  tended  to  show  that  the  appellee  was  unac- 
quainted with  the  condition  of  the  draw-bar  on  the  freight 
car  and  also  with  the  engine  on  which  he  was  riding  after  it 
was  promised  to  be  repaired. 

The  evidence  tends  to  show  that  appellee^s  contention  that 
he  was  injured  on  account  of  the  negligence  of  the  company 
in  using  cars  with  a  dangerous  coupling  apparatus  was 
correct,  and  that  appellee  was  in  exercise  of  ordinary  care^in 
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using  the  engine  and. in  coupling  the  cars, for  his  own 
safety.  There  are  a  number  of  objections  urged  by  appel- 
lant acfainst  the  rulincr  of  the  court  on  the  admission  of 
evidence.  The  supposed  errors,  if  any,  were  of  trifling 
character  and  could  not  have  affected  the  verdict.  The 
rulings  of  the  court,  however,  we  regard  as  correct. 

There  is  no  complaint  made  on  the  part  of  the  appellant 
on  account  of  giving  or  refusing  instructions  by  the  court. 

The  verdict  was  for  $12,000,  and  under  the  requirements 
of  the  court  there  was  a  remittitur  of  $7,000,  and  judgment 
rendered  on  the  verdict  for  the  plaintiff  for  $5,000. 

It  is  insisted  that  the  evidence  fails  to  support  the  verdict 
in  the  particulars,  first,  that  there  was  no -sufficient  evidence 
to  establish  the  fact  that  the  coupling  apparatus  on  the  two 
cars  was  out  of  repair,  as  alleged  in  the  declaration,  and 
second,  that  appellee  failed  to  prove  the  exercise  of  reason- 
able care  for  his  own  safety  and  was  therefore  guilty  of 
contributorv  neo^lio^ence. 

It  appears  from  the  evidence  that  the  appellee  in  coup- 
ling the  cars  was  riding  on  the  back  end  of  the  engine,  with 
his  feet  on  the  brake- beam  of  the  engine  and  his  right  arm 
over  the  ladder,  and  that  he  hung  there  in  that  way,  making 
ready  to  guide  the  link  on  the  engine  into  the  draw-bar  of 
the  freight  car  with  his  left  hand.  The  brake-beam  hung 
back  under  the  engine  at  least  a  foot  under  the  end  of  the 
tender,  and  there  was  no  foot  board  on  the  tank  of  the  en- 
gine. The  upper  portion  of  his  body  was  sustained  by  his 
right  arm  thrust  through  an  iron  ladder,  running  up  the 
back  of  the  tank  on  the  top  of  the  tender,  and  holding  his 
lantern  in  his  right  hand,  it  being  in  the  night  time.  The 
engine  was  moving  very  slowly  and  as  the  sills  came  to- 
gether appellee  was  squeezed  through  the  hips. 

It  is  insisted  that  this  was  a  dangerous  position  for  the 
appellee  to  occupy,  and  that  if  appellee  did  occupy  such  a 
position  he  was  negligent  in  not  holding  his  body  more 
squarely  with  the  end  of  the  cars,  instead  of  standing  in  a 
diagonal  position,  whereby  the  wide  part  of  his  body  would 
be  presented  to  be  squeezed  by  the  cars.    We  do  not  think 
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this  contention  can  be  maintained.  It  was  a  question  for  the 
jury,  and  the  evidence  tended  to  show  that  the  position 
appellee  maintained  in  riding  on  the  tender  to  make  the 
coupling  was  safer  than  it  would  have  been  if  he  had  been 
on  the  ground  standing  between  the  cars,  for  the  track  was 
rough  and  it  was  in  the  night  time,  and  he  stood  the  same 
danger  of  being  squeezed  by  the  imperfect  coupling  appara- 
tus, and  appellee  had  no  reason  to  suspect  that  the  coupling 
apparatus  was  out  of  repair. 

We  think  that  the  jury  was  justified  in  finding  that  a 
coupling  apparatus  so  arranged  as  to  allow  the  ends  of  the 
cars  to  come  within  nine  to  thirteen  inches  of  each  other 
when  being  coupled  was  imperfect  and  dangerous,  and  that 
appellant  with  proper  care  should  have  known  the  condition 
of  the  cars  and  repaired  the  coupling,  and  that  it  was  justi- 
fied in  finding  that  appellee  was  in  nowise  negligent  in  not 
discovering  the  defective  conditions  of  the  cars  himself. 

The  evidence  tended  to  show  that  this  was  the  first  time 
that  he  had  ever  made  a  coupling  of  this  tender  to  this  car, 
and  that  it  was  the  first  trip  he  had  ever  made  with  them. 

The  business  of  coupling  cars  is  very  dangerous  at  best, 
and  a  railroad  company  should  use  great  care  in  furnishing 
the  best  coupling  appliances  and  in  keeping  them  in  good 
repair.     They  owe  this  duty  to  their  employes. 

While  it  is  true  that  appellee,  in  contracting  for  the  per- 
formance of  such  hazardous  duties  as  he  was  performing, 
assumed  such  risks  as  were  incident  to  their  discharge,  yet 
it  was  the  duty  of  the  company  to  use  all  reasonable  care  to 
keep  its  machinery  in  good  repair  and  to  furnish  safe  appli- 
ances, and  it  would  be  liable  to  appellee  for  any  injuries  he 
might  receive  on  account  of  failure  to  perform  this  duty, 
provided  he  was  not  negligent  in  not  knowing  the  condition 
of  the  cars,  in  which  case  he  would  be  held  to  assume  the 
risk  himself-  But  as  we  have  before  stated,  we  think  the 
jury  was  justified  in  finding  these  points  in  favor  of  the 
appellee.  It  will  not  be  necessary  for  us  to  examine  the 
evidence  in  detail  for  the  purpose  of  reconciling  contradic- 
tions in  it.  It  is  sufficient,  however,  to  say  that  we  think 
the  jury  was  justified  in  its  verdict. 
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As  to  the  measure  of  damages,  we  thjnk  the  evidence  sus- 
tains the  verdiot  on  that  point  after  the  remittitur. 

It  tended  to  show  a  case  of  chronic  hip-joint  disease  in 
its  early  stages  occasioned  by  the  accident  and  that  appellee's 
injuries  were  permanent. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 


James  8.  Quaintance  v.  Joseph  Badham. 

1.  Verdict—  Upon  Conflicting  Evidence.— A  verdict  upon  conflicting 
evidence  is,  in  general,  conclusive. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

James  M.  Bbook,  attorney  for  appellant. 
Bassett  &  Bassett,  attorneys  for  appellee. 

Mr.  Pbesidino  Justice  Habkeb  dslfvebed  the  opiniok  of 
the  coubt. 

Appellee  entered  into  a  contract  to  drive  a  well  upon  ap- 
pellant's farm,  and  get  a  good  supply  of  water,  for  which 
appellant  was  to  pay  him  $1.50  per  foot  through  soil  and 
$2  per  foot  through  rock.  On  the  third  of  September,  1895, 
while  appellee  was  at  work,  appellant  seized  the  machinery 
with  which  appellee  was  at  work,  by  virtue  of  a  chattel 
mortgage  which  we  hold  to  be  void,  and  thereby  stopped 
the  work.  A  few  days  afterward  appellee  replevied  the 
machinery  and  oflFered  to  go  on  with  the  work,  but  appel- 
lant would  not  allow  him  to  do  so. 

This  suit  followed,  which  was  defended  on  the  ground  that 
appellee  had  not  complied  with  his  contract,  which,  it  was 
contended,  was  to  procure  water  by  September  1,  1896,  and 
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that  appellee  vras,  while  working,  to  abstain  from  intox- 
icants. 

Appellee  recovered  a  judgment  against  appellant  for 
$292.50.  There  was  a  conflict  in  the  evidence  as  to  when 
the  work  was  to  be  completed.  In  the  conflict  it  was  the 
pecnliar  province  of  the  jury  to  decide.  We  think  the  ver- 
dict supported  by  the  evidence. 

There  was  no  error  of  the  court  in  refusing  to  allow  the 
chattel  mortgage  to  go  in  evidence.  Our  reasons  for  hold- 
ing the  chattel  mortgage  void  are  fully  set  forth  in  the  re- 
plevin suit  between  Quaintance  and  Badham,  page  87,  ante^ 
and  need  not  be  repeated  in  this  opinion.  Appellant  was 
not  justified  in  taking  possession  of  the  machinery  and 
thereby  stopping  the  work.  There  was  no  error  committed 
by  the  court  in  the  giving  or  refusing  of  instructions.  Judg- 
ment affirmed. 


Joseph  C.  Mackin  and  Clara  0.  Mackin  v.  A.  M.  Baner 

Delles. 

1.  Courts— Dwcrefion,  and  Abuse  Thereof. — MotionB  for  leave  to 
file  supplementary  affidavits  on  applications  for  continuances,  and  to  set 
aside  orders  of  dismissal  and  the  like,  are  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  unless  there  is  a  palpable  abuse  of  such 
discretion  the  action  of  the  court  will  not  be  disturbed. 

Assumpsit,  for  wages,  etc.  Appeal  from  the  Circuit  Court  of  Du- 
Pat^  County;  the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9,  1896. 

M.  V.  G^frNON,  Alfred  Moobb,  and  Samqbl  Bicholson, 
attorneys  for  appellants. 

BL  H.  QooDRTOH,  attorney  for  appellee;  MoDougall  & 
Chapman,  of  counsel. 

Mr.  Justice  Obabtbeb  delivrbed  the  opinion  of  the 

COUBT. 

This  suit  was  originally  brought  before  a  justice  of  the 
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peace  te  recover  wages  claimed  to  be  owing  to  appellee  by 
appellants.  The  latter  not  appearing  before  the  justice,  the 
appellee  recovered  a  judgment  for  $159.50,  and  appellants 
took  the  case  to  the  Circuit  Court  by  appeal. 

At  the  March  term,  1895,  of  that  court,  appellants  ob- 
tained a  continuance  on  the  ground  that  their  attorney  was 
a  member  of  the  State  Senate,  in  attendance  upon  its 
sessions. 

At  the  next  term  of  the  court,  appellants  again  applied 
for  a  continuance,  on  the  ground  of  the  absence  of  material 
witnesses.  The  affidavit  on  which  the  application  was 
based  was  filed  October  7, 1895,  and  on  the  9th  of  October, 
1895,  appellants,  by  their  attorney,  asked  leave  to  file  a 
supplemental  affidavit  for  a  continuance,  but  the  court 
refused  the  leave  and  overruled  the  motion  for  a  continu- 
ance, to  which  ruling  of  the  court  appellants  excepted. 

On  the  following  day,  October  10, 1895,  upon  the  regular 
call  of  the  docket,  appellants  and  their  attorney  being 
absent  and  failing  to  answer,  the  appeal  was  dismissed,  and 
2i  procedendo  to  the  justice  was  awarded.  On  the  15th  of 
October,  J  895,  appellants  filed  their  motion  to  set  aside  the 
order  of  dismissal,  which  motion  was,  by  the  court,  over- 
ruled.    And  this  is  assigned  for  error. 

We  think  there  was  no  error  on  the  part  of  the  court  in 
refusing  leave  to  file  the  supplemental  affidavit  for  a  con- 
tinuance. The  affidavit  for  a  continuance  was  insufficient, 
and  there  was  no  error  in  overruling  the  motion  to  con- 
tinue. 

Nor  was  there  any  error  in  overruling  the  motion  to  set 
aside  the  order  of  dismissal  and  reinstate  the  case.  Such 
motions  are  addressed  to  the  sound  discretion  of  the  trial 
court,  and  unless  there  is  a  palpable  abuse  of  the  discretion, 
the  decision  of  that  court  will  not  be  disturbed.  In  this 
case,  no  sufficient  reason  was  shown  for  setting  aside  the 
order  of  dismissal  and  reinstating  the  case,  and  we  can  not 
see  that  the  court  in  any  way  abused  its  discretion. 

The  motion  in  arrest  of  judgment  was  properly  overruled. 
Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed. 
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Anselme  Bobillard  t.  Alfred  Beaupre. 

1.  Division  Fences— Sefec^ion  of  TTindbreafc*.— Under  the  statute 
the  owner  of  a  division  hedge  fence  has  the  right  to  retain,  untrimmed, 
as  a  windbreak  for  his  cattle,  not  exceeding  thirty  rods  of  such  hedge,  at 
any  place  on  such  fence  where  he  sees  fit  to  select  it. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Reversed.  Opinion 
filed  December  9,  1896. 

Paddock  &  Cooper,  attorneys  for  appellant. 
H.  L.  Richardson,  attorney  for  appellee. 

Mr.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

Appellee  sued  appellant  before  a  justice  of  the  peace,  to 
recover  the  costs  of  trimming  a  willow  hedge  which  formed 
a  division  fence  between  their  respective  lands.  The  fence 
had  stood  for  some  twenty-seven  years,  and  had  never  been 
trimmed.  Appellee  had  purchased  the  land  adjoining  that 
of  appellant  in  the  spring  of  1895,  his  deed  being  dated 
March  1,  1895.  On  March  11,  1895,  he  served  notice  on 
appellant  to  trim  the  hedge,  and  on  the  latter  failing  to  do 
so,  appellee  had  the  work  done  at  a  cost  of  $8.75,  the  trim- 
ming being  completed  by  May  2,  1895.  This  suit  w^as 
brought  under  the  provisions  of  section  3,  chapter  64  of 
the  Revised  Statutes,  as  amended  in  1889.  3  Starr  &  Cur- 
tis, 629. 

In  the  Circuit  Court  on  the  trial  of  the  cause  on  appeal,  ap- 
pellee recovered  a  judgment  for  $8.75  and  costs.  Appellant 
makes  two  principal  points  as  grounds  of  reversal,  viz.:  1. 
That  he  had  in  any  event,  until  June  I5th  of  the  year  in 
which  notice  was  served  upon  him,  to  trim  the  hedge,  and 
that  appellee  had  no  right  to  trim  it  before  that  time  and 
then  sue  appellant  for  the  costs.    2.  That  under  the  stat* 
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ute  he  had  the  right  to  retain,  untrimmed,  not  exceeding 
thirty  rods  of  the  hedge,  as  a  windbreak  for  his  cattle,  at 
any  place  on  the  line  fence  where  he  saw  fit  to  select  it  in 
his  own  hedge. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  ex- 
press any  opinion  upon  the  first  proposition,  but  upon  the 
second,  we  think  the  contention  of  appellant  must  be  sus- 
tained. The  evidence  shows  that  the  fence,  where  the  wil- 
lows were  trimmed,  ran  along  a  piece  of  unbroken  land  be- 
longing to  appellant,  which  he  wanted  for  a  pasture,  and 
when  the  notice  was  served  upon  him  to  trim  the  hedge,  he 
informed  appellee  he  desired  to  keep  that  hedge  as  a  wind- 
break for  his  cattle.  We  think,  'under  the  provisions  of  the 
section  of  the  statute  referred  to,  appellant  had  the  right 
to  select  the  ten  rods  of  hedge  in  controversy  as  a  wind- 
break, if  he  chose  to  do  so,  and  he  was  not  bound  to  trim  it. 
The  court  properly  instructed  the  jury  on  this  point;  but 
they  found  contrary  to  the  instructions  and  we  think  the 
motion  for  a  nfew  trial  should  have  been  granted.  There 
was  no  error  in  refusing  the  first  instruction  asked  by  ap- 
pellant,  for  the  reason  there  was  no  evidence  as  to  the  date 
of  the  delivery  of  the  deed.  Nor  was  there  any  error  in 
refusing  the  third  instruction. 

For  the  error  in  failing  to  grant  a  new  trial  the  judg- 
ment must  be  reversed,  but  inasmuch  as  there  can  be  no 
recovery  for  the  reasons  above  given,  the  cause  will  not  be 
remanded. 


Peoria  Malting  Company  t.  Davenport  Grain  and  Malt 

Company. 

1.  Patent  "RiQwr^Estoppd  to  Deny  its  Validity,— A  person  having 
had  the  use  and  benefit  of  a  patent  right,  can  not  defend  an  action 
brought  to  recover  the  purchase  price  of  it,  on  the  ground  of  its  invalid- 
ity, unless  actually  disturbed  in  the  enjoyment  of  such  patent  right. 

2.  Patents — License  to  Use  Not  an  Assignment, — A  license  to  manu- 
facture a  patented  article  and  to  make  use  of  an  invention  covered  by 
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letters  patent,  is  not  an  assignment,  and  need  not  be  recorded  under  the 
patent  laws  as  such,  to  insure  its  validity. 

3.  Interest — On  Written  Contracts. — Money,  payable  under  a  writ- 
ten contract,  unless  otherwise  specified,  is  due  as  soon  as  the  contract  is 
made,  and  draws  interest,  under  the  statute,  from  such  date. 

4.  Contracts— AccepfaTice  by  Letter. — When  one  party  made  a  draft 
of  a  contract  and  sent  it  to  the  other  party  and  he  returned  it  together 
with  a  letter,  saying,  '*  we  accept  the  contract,"  it  toas  held  binding 
upon  such  party. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

Isaao  J.  Leyinson,  attorney  for  appellant. 

Stevens,  Hobton  &  Abbott,  attorneys  for  appellee. 

Mr.  Justice  Laoey  delivered  the  opinion  op  the  Court, 
This  was  an  action  in  assumpsit,  brought  by  the  appellee 
against  the  appellant,  for  a  house  right  to  use  a  certain  malt- 
ing machine,  claimed  to  be  owned  by  appellee,  of  certain 
patents  issued  to  Henry  Noth  and  John  Koth,  and  a  license 
granted  thereunder  by  them  and  Mina  Noth,  who  claimed 
some  interest  therein,  to  the  appellee. 

The  declaration  contained  onlv  the  common  counts  and 
there  was  a  plea  of  the  general  issue  only.  The  appellant 
and  the  appellee,  one  under  the  laws  of  Illinois,  and  the  other 
under  the  laws  of  Iowa,  were  duly  organized  and  incorpo- 
rated. The  contract  under  which  the  recovery  was  sought 
was,  in  substance,  that  in  consideration  of  the  sum  of  $1,000, 
to  be  paid  by  the  appellant  to  the  appellee,  the  latter  sold, 
conveyed,  assigned  and  set  over  to  appellant  a  house  right 
under  the  patents  on  malting  machines  then  held  by  Henry 
and  John  Noth  of  Davenport,  Iowa,  under  letters  patent  to 
them  of  the  United  States.  The  license  included  the  right 
to  appellant  to  erect  and  operate  amaltbouse  in  the  city  of 
Peoria,  Illinois,  and  therein  tp  use  the  invention  orinventions 
covered  by  the  said  letters  patent.  There  was  a  warranty 
in  the  contract  against  all  damages  caused  from  expenses 
to  the  extent  only  of  $1,000  arising  to  the  appellant  on  ac- 
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count  of  judgments  against  appellant  for  infringements, 
provided  that  in  the  event  an  action  should  be  brought 
against  appellant  for  such  infringements,  it  should  at  once 
notify  appellee  of  the  pendency  of  such  action  and  give  it 
an  opportunity  to  make  defense  or  to  assist  in  the  defense 
of  such  actions. 

The  same  case  was  tried  by  a  jury  and  resulted  in  a  ver- 
dict for  $1,000  and  interest  from  March  4,  1892,  in  favor  of 
appellee,  upon  which  judgment  was  rendered. 

From  this  judgment  this  appeal  is  taken. 

It  appears  that  a  verbal  contract  had  been  entered  into  in 
Davenport,  Iowa,  between  the  parties  in  this  suit,  in  sub- 
stance, as  above  stated,  and  the  appellant  commenced  the 
erection  of  the  malt  house  in  Peoria  early  in  1892,  and  all 
the  parties  interested  in  the  patent  had  been  present  at  the 
conference,  and  Mina  Noth,  who  was  interested  in  the  Dav- 
enport Malt  and  Grain  Company,  the  appellee,  in  its  con- 
tract between  it  and  her,  consented  in  writing,  to  the  agree- 
ment between  appellant  and  appellee  to  erect  the  malt  mill 
in  Peoria,  which  agreement  was  dated  the  26th  day  of  De- 
cember, 1891. 

About  March,  1892,  a  written  draft  of  the  contract  was 
made  out  by  appellee  and  sent  to  appellant,  to  Peoria,  in- 
closed in  a  letter,  inquiring  what  disposition  they  proposed 
making  of  the  contract.  To  this  appellant  replied  by  letter, 
signed  by  it,  by  Albert  Woolner,  its  secretary,  dated  March 
4,  1892,  in  which  it  stated,  "We  accept  the  contract,  but 
think  you  ought  to  give  us  time  on  the  money,  at  least  until 
the  building  is  up  and  in  running  order,"  and  inclosed  the 
contract  and  returned  it  to  appellee. 

It  is  argued  by  counsel  for  appellant  that  the  agreement 
in  writing  between  it  and  appellee,  and  the  assignment  by 
the  patentees  to  appellee  of  the  license  under  the  patent, 
amount  to  a  conveyance  of  the  entire  patent,  and  is  invalid 
unless  recorded,  and  he  disputes  the  right  of  Albert  Woolner, 
appellant's  secretary,  to  accept  the  contract,  and  he  ques- 
tions the  right  to  recover  interest. 

We  think  that  the  assignment  to  appellee  by  the  Noths, 
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was  not  the  assignment  of  the  patent,  but  a  mere  license.. 
Neither  was  the  contract  between  appellee  and  appellant 
anything  but  a  license;  therefore  the  refusal  of  the  court  to 
instruct  the  jury  to  that  eflPect  was  not  error.  And  even  if 
it  had  been  an  assignment  instead  of  a  license,  a  recording 
of  the  patent  would  not  have  been  necessary  to  make  the 
contract  binding. 

The  appellant  having  had  the  use  and  benefit  of  the  pat- 
ent can  not  defend  on  the  ground  of  its  invalidity  unless 
actually  disturbed  in  its  enjoyment  of  the  patent  right. 
Buss  v.  Putney,  38  N.  H.  44 ;  Havana  Press  Drill  Compan}'- 
V.  Ashurst,  148  111.  115 ;  Piatt  v.  Fire  Extinguisher  Mfg. 
(3o.,  59  Fed.  897. 

It  is  insisted  further,  that  the  letter  written  by  Albert 
Woolner  is  not  admissible,  but  we  think  the  evidence  justi 
fied  the  jury  and  the  court  in  finding  that  he  had  the  power 
to  write  the  letter.  It  is  insisted  that  the  damages  are  ex- 
cessive, in  that  the  appellee  had  no  right  to  recover  interest, 
and  that  Sec.  2,  Chap.  74,  Kevised  Statutes,  does  not  allow 
interest  in  a  case  like  this. 

We  think,  however,  that  the  clause  in  that  statute  allow- 
ing interest  to  be  recovered  on  money  due  on  instruments 
of  writing  would  cover  this  case.  It  will  appear  from  the 
evidence,  that  while  the  contract  was  verbal  in  the  first  in- 
stance,  it  was  afterward  reduced  to  writing,  and,  as  we  hold, 
agreed  to  by  the  parties,  and  on  the  part  of  the  appellant 
accepted  by  the  company  by  Albert  Woolner,  its  author- 
ized agent,  in  the  letter  which  he  wrote  accompanying  the 
contract. 

The  money  was  due  as  soon  as  the  contract  was  accepted. 

The  question  whether  there  was  vexatious  and  unreason- 
able delay  in  the  payment  of  the  money  need  not  be  con- 
sidered by  us,  as  we  hold  interest  can  be  recovered  under 
the  written  contract. 

The  above  were  the  only  objections  to  the  verdict  and 
judgment  made  in  appellant's  brief. 

Holding,  therefore,  that  there  has  been  no  error  commit- 
ted by  the  court  below,  the  judgment  is  aflBrmed. 
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Joseph  G.  Hackln  and  Clara  G.  Mackin  t.  Hiram  H.  Cody. 

1.  "Practice— Motions  for  Continuance.— The  statute  requiring  a 
motion  for  a  continuance  to  be  supported  by  affidavit  is  sufficiently  com- 
plied with  by  the  oath  of  applicant  heard  in  open  court,  where  no 
objection  is  made  at  the  trial  to  the  manner  in  which  the  motion  was 
supported. 

2.  CojUTnuuAHCES—Attomey  a  Member  of  the  Legislature,— An  affi* 
davit,  in  support  of  a  motion  for  a  continuance,  upon  the  ground  that 
the  attorney  of  the  applicant  is  a  member  of  the  legislature,  which  fails 
to  state  that  such  attorney  is  in  actual  attendance  upon  the  session  of  the 
legislature,  is  not  sufficient. 

8.  Affidavits — When  a  Part  of  the  Record, — Affidavits  made  in  sup- 
port of  a  motion  for  a  continuance  can  become  a  part  of  the  record  only 
by  being  made  apart  of  the  bill  of  exceptions. 

Forcible  Detainer.— Appeal  from  the  County  Court  of  Du  Page 
County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  9, 
1896. 

M.  Y.  Gannon,  Alfrkd  Moobe  and  Samcjbl  Rioholson, 
attorneys  for  appellants. 

H.  H.  Goodrich  and  H.  R.  Cody,  attorneys  for  appellee; 
MoDouGALL  &  Chapman,  of  counsel. 

Mr.  Presiding  Justice  Harkiqb  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  of  forcible  detainer  against  appellants, 
in  which  appellee  recovered  before  a  justice  of  the  peace, 
and  also  in  the  County  Court  on  an  appeal. 

The  only  ground  on  which  a  reversal  is  asked  is  that  the 
court  erred  in  overruling  appellants '  motion  for  a  continu- 
ance. 

The  motion  was  made  because  of  the  absence  of  appel- 
lants'  attorney,  who  was  at  the  time  of  the  trial  a  member 
of  the  legislature.  The  bill  of  exceptions  shows  that  the 
motion  was  supported  by  the  oath  of  appellant,  Joseph  C. 
Mackin,  heard   in  open  court.    It  is  urged  that  as  the 
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statute  requires  the  motion  to  be  supported  by  affidavit, 
the  court  properly  overruled  the  motion.  It  does  not  appear 
that  any  objection  was  made  to  the  manner  in  which  the 
motion  was  supported,  and  we  are  inclined  to  the  opinion 
that  where  the  motion  is  supported  by  an  oral  affidavit, 
heard  in  open  court  without  objection,  which  is  not  in  writing, 
that  the  law  in  that  regard  is  answered. 

The  oral  affidavit  made  in  this  case,  however,  was  defect- 
ive because  it  did  not  state  that  appellants'  attorney  was 
in  actual  attendance  upon  the  session  of  the  legislature; 
such  averment  the  statute  requires.  Williams  v.  Baker,  67 
111.  238;  Stockley  v.  Goodwin,  78  111.  127;  Joiner  v.  Com- 
missioners, etc.,  17  111.  App.  607. 

Among  the  papers  in  this  case  in  this  court,  as  an  addi- 
tional transcript,  is  an  affidavit  purporting  to  have  been 
made.  Appellants  urge  it  is  sufficient.  It  forms  no  part  of 
the  bill  of  exceptions  and  has  been  stricken  from  the  files 
for  that  reason. 

Affidavits  made  in  support  of  a  motion  for  continuance 
can  become  part  of  the  record  only  by  being  made  a  part  of 
the  bill  of  exceptions.  Eoundy  v.  Hunt,  24  111.  598;  Smith 
V.  Wilson,  26  111.  186;  Bedee  v.  People,  etc.,  73  111.  320; 
Hulett  V.  Ames,  74  III.  253.* 

Judgment  affirmed. 


William  W.  Taylor  v.  Hulda  T.  Smith. 

1.  Pbepbrbnces— Debtor  in  FaUing  Circumstances. — A  debtor  in 
failing  circumstances  hsB  a  right  to  make  preferred  creditors  provided 
he  does  so  in  good  faith. 

TroTer,  for  the  wrongful  taking  of  a  stock  of  goods.  Appeal  from 
the  Circuit  Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Af- 
firmed.   Opinion  filed  December  9,  1896. 

LiNOOLfiT  &  Stba.d,  and  StooiTiVsll  &  Bboe,  attorneys  for 
appellant. 
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FowLKK  Brothers,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  suit  was  commenced  by  appellee  against  appellant, 
as  sheriff,  to  recover  for  the  wrongful  taking  of  a  stock  of 
wall  paper,  belonging  to  her,  under  an  execution  issued 
from  the  Superior  Court  of  Cook  County,  upon  a  judgment 
in  favor  of  the  National  Wall  Paper  Company  against  Will- 
iam C.  Meecham. 

There  was  a  recovery  in  favor  of  appellee  for  $1,489.12. 

The  evidence  upon  the  trial  shows  that  in  October,  1892, 
appellee  and  William  O.  Meecham  engaged  as  partners  in 
the  wall  paper  business  at  Ottawa,  Illinois.  After  continu- 
ing the  business  for  one  year  appellee  sold  her  interest  to 
Meecham  for  $1,200,  taking  therefor  from  him  six  promis- 
sory notes  for  $200  each,  payable  in  one,  two,  three,  four, 
five,  and  six  years.  Meecham  continued  the  business  on  his 
own  account. 

He  became  largely  indebted  to  the  National  Wall  Paper 
Company,  which,  after  procuring  a  judgment  note  from 
him,  entered  judgment  upon  it  in  the  Superior  Court  of 
Cook  County.  An  execution  issued  from  that  judgment 
which  was  sent  to  appellant,  as  the  sheriff  of  LaSalle  county, 
and  reached  his  hands  on  the  afternoon  of  October  3,  1894. 
He  levied  the  writ  upon  the  goods  in  question,  which  he 
found  in  the  possession  of  the  appellee,  and  sold  them. 

Appellee  based  her  right  to  the  goods  upon  a  purchase 
of  them  made  upon  the  2d  of  October,  1894,  from  Meecham. 
The  consideration  paid  was  the  six  unpaid  notes  which  she 
held  against  Meecham.  There  is  no  doubt  under  the  evi- 
dence that  appellee  so  purchased  the  goods  for  the  purpose  of 
saving  her  debt  or  that  she  obtained  possession  of  them 
before  the  execution  reached  the  hands  of  the  appellant. 

Counsel  contends  that  the  transfer  of  the  stock  was  not  a 
hona  fde  sale,  but  was  simply  a  shift  upon  the  part  of 
Meecham  and  appellant  to  defraud  the  paper  company. 
The  evidence  does  not  bear  them  out  in  that  contention.  It 
is  undisputed  that  appellee  originally  furnished  $1,000  to 
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the  business;  that  when  she  retired  in  1893  she  received  the 
six  notes  for  her  interest  and  that  at  the  time  of  her  pur- 
chase the  notes  were  unpaid.  The  effect  of  the  sale  to  her 
by  Meecham  was  of  course  to  make  her  a  preferred  cred- 
itor.    But  Meecham  had  the  right  to  make  her  such. 

We  think  it  was  done  in  good  faith. 

Complaint  is  made  that  the  damages  allowed  were  exces- 
sive. 

There  was  great  disparity  in  the  testimony  of  witnesses 
as  to  the  value  of  the  goods,  but  we  think  there  was  evi- 
dence to  support  the  verdict  upon  that  point. 

No  error  as  to  instructions  appears  to  have  been  made  by 
the  court. 

Judgment  affirmed. 


Kingston  Hntnal  County  Fire  and  Lightning  Insurance 
Company^  V.  8nsan  £•  Olmstead,  Executrix^  etc. 

1.  IssVRA^CR—Ri^  to  Declare  the  Policy  Void  for  False  State- 
ment in  the  Application,  Waived, — ^Where  a  contract  of  insurance  ex- 
pressly makes  the  application  a  part  of  the  policy,  any  false  statement 
of  matter  therein,  material  to  the  risk,  by  the  applicant,  wiU  authorize 
the  insurer  to  avoid  the  policy;  but  if  the  insurer  receives  premiums  upon 
such  policy  after  notice  or  knowledge  of  such  false  statement,  the  right 
to  declare  the  policy  void  will  be  waived. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  DeKalb  County ;  the  Hon.  Charles  Kblluh,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 9, 1896. 

Stephens  &  Earlbt,  attorneys  for  appellant;  William 
Lathrop,  of  counsel. 

Carnes  &  DuinoN,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  of  assumpsit  bv  appellee,  as  executrix 
of  the  will  of  Albert  A.  Olmstead,  deceased,  against  appel. 
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lant,  upon  a  policy  of  insurance  covering  real  and  personal 
property.  There  was  a  trial  by  jury  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $2,200. 
.  The  policy  was  issued  on  the  9th  of  August,  1889,  upon  the 
application  of  the  owner,  Albert  A.  Olmstead,  who  lost  his 
life  in  the  fire  which  destroyed  the  property  for  which  the 
suit  was  brought. 

The  defense  interposed  in  the  trial  court  was,  that  the 
insured  in  his  application  falsely  represented  that  the  land 
on  which  the  burned  building  stood  was  unincumbered, 
whereas  they  were  incumbered  to  exceed  $6,000,  and  that 
such  false  representation  was  so  material  as  to  render  the 
policy  void. 

It  is  undisputed  that  the  property  at  the  time  of  the 
application  was  incumbered  to  the  extent  of  $6,000,  and 
that  Olmstead,  in  answer  to  the  questions,  *'  Is  the  property 
incumbered?    If  so,  to  what  amount?-"  answered,  "No." 

The  contract  of  insurance  expressly  makes  the  applica- 
tion a  part  of  the  policy.  In  the  application  following  the 
questions  and  answers  is  this  clause :  "  The  said  applicant 
hereby  covenants  and  agrees  to  and  with  said  company,  that 
the  foregoing  is  a  just,  true  and  full  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  value 
and  risk  of  the  property  to  be  insured,  so  far  as  the  same 
are  known  to  the  applicant  and  material  to  the  risk." 

Inasmuch  as  the  evidence  shows  that  the  value  of  the 
tract  of  land  was  at  the  time  of  the  application  $12,000,  it 
is  contended  by  appellee  that  the  statement  that  there  was 
no  incumbrance  was  true,  because  there  was  in  fact  no  in- 
cumbrance material  to  the  risk.  In  one  of  the  by-laws  of 
appellant  it  is  provided  that  no  property  shall  be  insured 
which  is  covered  by  mortgage  of  more,  than  two-thirds  its 
value,  except  where  the  mortgagee  joins  in  the  application. 

The  force  of  the  contention  is  that  as  the  incumbrance  was 
at  the  time  of  the  application  far  below  two-thirds  of  the 
value  of  the  premises,  the  false  statement  of  Olmstead  was 
not  material,  and  can  not  be  regarded  as  sufficient  to  avoid 
the  policy.    We  can  not  agree  with  appellee  in  this  view. 
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Where  specific  inquiry  is  made  as  to  incambrances  upon 
property  to  be  insured,  the  applicant  mast  make  truthful 
answers.  If  the  statements  made  in  the  application  are 
merely  representations  (and  the  statement  in  question  be- 
longs to  that  class),  then  the  answers  must  be  substantially 
true.  They  must  necessarily  be,  to  enable  the  insurer  to  de- 
cide whether  to  decline  the  risk  or  place  it  in  a  lower  instead 
of  a  higher  class  of  hazard.  If  the  false  answer  is  insignifi- 
cant and  in  no  wise  material  to  the  risk  it  would  not,  of 
course,  avoid  the  policy.  But  it  can  not  be  regarded  as  im- 
material that  the  applicant  for  insurance  represents  that 
there  is  no  incumbrance  on  the  property  when  there  is  a 
valid  and  subsisting  mortgage  upon  it  for  more  than  half  its 
value. 

We  think,  however,  that  while  the  appellant,  by  reason  of 
Olmstead's  false  answer  as  to  the  incumbrance,  had  the  right 
to  declare  the  policy  void,  it  waived  its  right  by  its  action 
after  the  fire. 

The  fire  occurred  on  the  13th  of  July,  1893.  In  appel- 
lant company  losses  are  paid  by  assessments  on  policy 
holders.  On  the  24th  of  July  an  assessment  was  levied  to 
meet  this  loss.  On  the  4th  of  August  appellee  paid  the 
amount  of  her  assessment,  $10.  About  the  same  time, 
appellant's  president  was  notified  of  the  existence  of  the 
mortgage,  and  on  the  24th  of  August,  a  bill  was  filed  to 
foreclose  it,  to  which  appellant  was  made  a  party  defendant. 
The  evidence  is  not  clear  that  the  president  was  notified 
of  the  mortgage  before  appellee's  $10  was  received;  but  it 
is  clear  that  he  was  served  with  summons  in  the  foreclos- 
ure suit  within  a  few  days  thereafter.  It  had  full  notice  of 
the  existence  of  the  mortgage  within  a  month  after  an 
assessment  to  pay  the  loss  had  been  ordered,  and  yet  it  did 
not  elect  to  declare  the  policy  void  because  of  the  misrep- 
resentation until  the  2d  of  January,  1 894,  retaining,  in  the 
meantime,  the  money  which  by  assessment  had  been  raised 
to  pay  the  loss,  including  the  $10  paid  by  appellee.  Dur- 
ing all  the  time  it  kept  itself  in  position  to  assess  appellee 
for  other  losses,  should  any  occur. 

T0&.LXVIU8 


114  Appellate  Courts  of  Illinois. 

Vol.  68.  J  Taylor  v.  Thurber. 

If  the  misrepresentation  was  so  material  as  to  entitle 
appellant  to  cancel  and  avoid  the  policy,  it  was  its  duty  to 
so  declare  within  a  reasonable  time  after  obtaining  knowl- 
edge of  the  existence  of  the  mortgage,  and  the  ninety  days 
from  the  date  of  adjustment  allowed  by  the  terms  of  the 
policy.  There  was  other  property  covered  by  the  policy 
than  that  destroyed  by  the  fire.  The  action  of  appellant 
in  retaining  appellee's  money,  and  declining  to  claim  any 
advantage  by  reason  of  her  husband's  false  statement  after 
learning  of  its  falsity  would,  of  course,  lead  her  to  the  conclu- 
sion that  the  other  property  was  protected  by  insurance. 
Our  views  as  to  waiver  are  sustained  by  the  fallowing 
authorities:  Northwestern  Mutual  Life  Insurance  Co.  v. 
American,  119  111.  329;  Schreiber  v.  German  American 
Hail  Insurance  Co.,  43  Minn.  367;  Peoria  Sugar  Refinery  v. 
Susquehanna  Mutual  Fire  Ins.  Co.,  20  Fed.  Rep.  480;  Oakes 
V.  Manufacturers  Ins.  Co.,  135  Mass.  248;  Wood  on  Fire 
Insurance,  Chapter  20. 

Entertaining  the  opinion,  as  we  do,  that  the  right  to  de- 
clare the  policy  void  was  waived  by  the  acts  of  appellant 
after  it  obtained  knowledge  of  the  falsity  of  OlmsteacPs 
statement  concerning  incumbrance,  we  deem  it  unnecessary 
to  discuss  the  alleged  errors  of  the  trial  court  in  passing 
upon  instructions. 

The  judgment  does  substantial  justice,  and  should  be 
affirmed. 


William  W.  Taylor  v.  Oscar  P.  Thurber. 

1 .  Sales— DcZtwry  of  Purchaser's  Property. — ^While  the  general  rule 
is  that  there  must  be  a  delivery  of  the  property  sold  to  make  the  sale 
effective  as  to  execution  creditors,  yet  a  manual  change  of  possession  in 
not  absolutely  required  where  the  property  is  of  such  a  heavy  and  bulky 
nature  as  to  render  its  immediate  removal  impracticable. 

Replevin, — Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 
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Snow  &  Hinbbaugh,  attorneys  for  appellant. 
Clabenoe  Griggs,  attorney  for  appellee. 

Mr.  Presiding  Justice  Barker  delivered  the  opinion  op 
THE  Court. 

This  was  an  action  of  replevin  by  appellee  to  recover  pos- 
session of  70,000  brick  in  kiln  in  the  brick  yard  of  Grant, 
Robson  &  Co.  which  has  been  levied  upon  by  appellant,  as 
sheriff  of  La  Salle  county,  under  an  execution  in  favor  of 
Mac.  J.  and  James  Killelea  and  against  Grant  Eobson  &  Co., 
dat«d  November  2, 1894. 

Appellee  claimed  the  brick  by  virtue  of  a  purchase  made 
October  8,  1894.  The  only  question  involved  is :  Was  there, 
before  the  levy  of  the  execution,  a  suflBcient  delivery  of  the 
brick  ? 

On  the  date  of  the  purchase  appellee,  who  was  engaged  as 
contractor  in  the  construction  of  a  school  house  at  Mar- 
seilles, situated  about  three-fourths  of  a  mile  from  the  brick 
yard,  made  a  contract  with  O.  S.  Grant,  manager  of  the 
firm  of  Grant,  Eobson  &  Co.,  for  the  purchase  of  all  the 
brick  in  the  kiln  at  $6  per  thousand.  It  was  not  definitely 
known  how  many  brick  were  in  the  kiln  but  they  were  to 
be  counted  as  they  were  unloaded  at  the  school  house  yard. 
There  were  a  number  of  outstanding  claims  against  the  firm 
and  it  was  agreed  that  payment  of  them  should  be  made 
out  of  the  purchase  price  of  the  brick.  While  the  brick 
were  being  hauled  appellant,  on  the  16th,  l*9th  and  20th 
days  of  October,  accepted  four  orders  covering  such  claims 
aggregating  $555.03. 

The  brick  at  the  purchase  price  amounted  to  $597.  Forty- 
four  thousand,  seven  hundred  and  twenty-five  of  the  brick 
were  delivered  at  the  school  house  yard  before  the  execu- 
tion issued. 

We  think  the  purchase  was  complete  and  there  was  such 
a  transfer  of  title  of  all  the  brick  in  the  kiln  to  the  pur- 
chaser as  to  render  them  free  from  execution  levy. 

When  the  purchase  was  made  appellee  took  all  the  pos- 
session that  the  ponderous  character  of  the  property  would 
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parrnit.  While  the  general  rule  is  that  there  must  be  a 
delivery  of  the  property  sold  to  make  the  sale  efiFective  as  to 
execution  creditors,  yet  a  manual  change  of  possession  is  not 
absolutely  required  where  the  property  is  of  such  a  heavy 
and  bulky  nature  as  to  render  its  immediate  removal 
impracticable.  Thompson  v.  Wilhite,  81  111.  356;  Ticknor 
V.  McClelland  et  al.,  84  111.  471. 

This  case  falls  within  the  class  mentioned. 

Judgment  affirmed. 


68    116' 

'i^^^I       Commercial  National  Bank  t.  Hugh  Kirkwood  et  al. 

85    237, 

»^si4i  ^'    C^ARNISHMKNT— i2tflf7if«  of  OamisMng  Creditors.—A  garnishing 

creditor  can  have  no  greater  right  to  recover  from  the  garnishee  than 

the  debtor  has. 

Garnishment— Appeal  from  the  Circuit  CJourt  of  Peoria  County; 
the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  fded  December  9,  1896. 

Statement  of  the  Case. 

On  the  28th  of  December,  1892,  Allen  C.  Rush  entered 
into  a  contract  in  writing  with  Jefferson  Orr  and  Ella  M. 
Orr,  whereby  he  agreed,  in  consideration  of  $20,280,  to  con- 
vey to  Jefferson  Orr,  the  west  half  of  the  northwest  quarter 
of  section  31,  T.  5  S.,  R.  3,  W.  of  the  4th  P.  M.,  and  to  Ella 
M.  Orr  the  north  half  of  the  southeast  quarter  and  the  east 
half  of  the  northeast  quarter  of  section  36,  T.  3  S.,  R.  4,  W. 
of  the  4th  P.  M.,  all  situated  in  Pike  county,  Illinois. 

The  exact  terms  as  to  payment  were  deferred  until  the 
following  Monday,  January  2, 1893.  On  the  last  mentioned 
date,  after  the  parties  had  met  for  the  purpose  of  consummat- 
ing the  deal,  Orr  learned  that  on  the  Saturday  before,  De- 
cember 31,  1893,  the  firm  of  Kirkwood,  Miller  &  Co.  (of 
which  Rush  was  a  member),  wholesale  dealers  in  agricult- 
ural implements  at  Peoria,  had  ipiade  an  assignment  to 
Isaac  C.  Edwards  for  the  benefit  of  creditors.    Deeds  of 
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conveyance  had  been  executed  by  Rush,  and  filed  of  record, 
and  Orr  had  indorsed  notes  to  Bush  in  payment  of  the 
amount  of  $10,000,  when  Orr  learned  that  fact.  He  refused 
to  pay  Kush  the  balance  of  the  purchase  money  in  cash. 
The  notes  were  returned  to  him,  and  as  Sush  desired  to 
secure  his  individual  creditors,  it  was  agreed  the  land  deal 
should  stand,  and  Orr  executed  an  agreement  in  writing 
whereby  he  stipulated  to  i>ay  $18,920  to  individual  creditors 
of  Rush,  therein  named,  whenever  it  should  be  determined 
that  title  to  the  land  was  clear  and  free  from  all  liens  and 
claims. 

On  the  same  day,  appellant  sued  out  an  attachment  against 
the  firm  of  Kirkwood,  Miller  &  Co.,  and  on  January  7, 1893, 
Jeflferson  Orr  and  Ella  M.  Orr  were  served  as  garnishees. 
Answers  were  filed  by  the  garnishees  showing  the  above 
facts. 

Benjamin  Newman  and  others,  individual  creditors  of 
Rush,  and  named  as  beneficiaries  in  the  agreement  between 
Orr  and  Rush,  dated  January  2, 1893,  filed  intervening  peti- 
tions, claiming  the  funds  in  Orr's  hands  should  be  paid  them, 
as  provided  by  that  agreement.  Upon  a  trial  the  Circuit 
Court  found  the  issues  in  favor  of  the  intervening  petition- 
ers, and  rendered  judgment  that  Orr  should  pay  $15,520  to 
the  petitioners,  as  provided  by  the  agreement,  in  sums  due 
them  respectively. 

From  that  judgment  appellant  prosecutes  this  appeal. 

Irwin  &  SLSBcacoNs,  attorneys  for  appellant. 

Matthews,  Hiobee  &  Gbiosby  and  A.  G.  Crawford,  at- 
torneys for  appellees. 

Mr.  Presiding  Justice  Habkeb  delivered  the  opinion  of 
THE  Court. 

The  controversv  in  this  case  is  over  funds  held  in  the 
hands  of  Jefferson  Orr,  a  garnishee,  as  purchase  money  for 
lands  conveyed  by  Allen  C.  Rush,  a  defendant  in  an  attach- 
ment suit  by  appellant.    Before  service  upon  the  garnishee, 
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he  had  agreed  in  writing  to  pay  to  individual  creditors  of 
Rush,  the  funds  in  controversy.  The  judgment  of  the  trial 
court  to  so  pay  them  was  in  eflfect  a  holding  that  the  agree- 
ment between  Orr  and  Rush  was  such  an  appropriation  of 
the  funds  in  the  hands  of  Orr  in  favor  of  the  individual 
creditors  named,  as  to  place  them  beyond  the  reach  of  ap- 
pellant's garnishee  process. 

It  is  insisted  by  appellant  that  the  funds  were  liable  to 
its  process  because  the  intervenors  had  not  accepted  the  pro- 
visions of  the  contract  between  Rush  and  Orr,  whereby  the 
latter  was  to  pay  them,  and  that  before  there  could  be  an 
equitable  assignment  of  the  funds  to  carry  it  beyond  the 
control  of  Rush,  or  his  attaching  creditors,  there  must  have 
been  a  total  extinguishment  of  the  old  debts  and  a  substi- 
tution of  the  new  obligation. 

The  evidence  shows  that  while  the  purpose  of  the  con- 
tract was  to  protect  Orr,  it  was,  in  eflfect,  one  for  the  bene- 
tlD  of  Rush's  individual  creditors.  By  it  the  funds  were 
taken  out  of  the  control  of  Rush.  The  creditors  named 
were  notified  by  Orr  before  he  was  served  with  the  gar- 
nishee process  and  some  of  them  demanded  payment.  9''^ 
promised  payment  in  accordance  with  the  writing  when  it 
should  be  determined  that  Rush's  title  to  the  land  was  clear 
and  free  from  all  claims  that  could  prejudice  the  rights  of 
a  purchaser. 

Under  the  circumstances  it  was  not  necessary  that  the 
creditors  should  have  relinquished  all  claim  against  Rush. 
All  that  was  necessary  on  their  part  was  an  acquiescence  in 
the  arrangement  made  by  the  agreement;  Rush  was  then  in 
no  position  to  rescind  the  contract 

The  intervenors  were  not  prejudiced  in  their  right  to 
the  fund  by  filing  their  claims  with  the  assignee  of  Kirk- 
wood, Miller  &  Co.  That  did  not  estop  them  from  claiming 
that  they  had  acquiesced  in  the  agreement  between  Orr  & 
Rush. 

Rush  having  by  his  agreement  parted  with  his  right  to 
control  the  fund  in  Orr's  hands,  the  appellant,  as  an  attach- 
ing creditor,  had  no  right  to  it.    A  garnishing  creditor  can 
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have  no  greater  right  to  recover  from  the  garnishee  than 
the  debtor  has.  Webster  et  al.  v.  Steele  et  al.,  75  III.  544; 
Richardson  et  al.  v.  Lester  et  al.,  85  III.  55. 

We  see  no  error  in  the  judgment  appealed  frouL    The 
judgment  is  affirmed. 


68    1191 
IWs  540 


Abraham  A.  Willett  et  al.  y.  John  A.  Maxwell  et  ah 

1.  Usury — Mortgages  to  Secure  Pre-Existing  Debts, — ^The  fact  that, 
in  making  up  the  amount  to  be  secured  by  a  mortgage,  a  note  held  by 
the  mortgagee  agamst  the  mortgagor  is  included  as  a  part  of  the  mort- 
gage debt,  does  not  render  the  transaction  usurious,  although  the  amount 
to  be  secured  be  made  payable  at  a  future  date  and  interest  thereon  be 
deducted  in  advance. 

2.  Limitations— -MbWflragre  Foredositres. — A  suit  to  foreclose  a  mort- 
gage, given  to  secure  a  note,  may  be  brought  at  any  time  within  ten 
years  from  the  date  of  the  last  payment  indorsed  upon  the  note. 

Mortgage  Foreclosnre. — Appeal  from  the  Circuit  Court  of  Mercer 
County;  the  Hon.  John  J.  Glbnn,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  9, 
1896. 

Pepper  &  Scott,  attorneys  for  appellants. 
James  M.  Wilson,  attorney  for  appellees. 

Mr.  Justios  Crabtreb  delivered  the.  opinion  of  the 
Court. 

This  was  a  salt  in  equity  upon  a  bill  filed  by  appellee 
against  appellants,  to  foreclose  a  mortgage  given  to  secure 
a  note  for  $1,400,  executed  by  appellants  to  appellee.  The 
defenses  interposed  were  usury,  the  statute  of  limitations, 
and  payment. 

There  were  several  references  to  the  master  to  take  and 
report  proofs  and  his  findings  thereon,  and  to  compute  the  > 
amount  due  upon  the  note,  and  upon  a  final  hearing  there 
was  a  decree  in  favor  of  appellee  for  the  sum  of  $1,880.04, 
with  the  usual  provisions  as  to  foreclosure  and  sale  in  default 
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of  payment.  Appellants  prosecute  this  appeal  and  assign 
various  errors,  and  appellee  assigns  cross-errors  complain- 
ing that  the  court  erroneously  ordered  the  .master  to  charge 
appellee  with  various  items  of  credit  to  appellants  amount- 
ing to  $408.96  by  which  amount  he  insists  the  decree  is  too 
small.  On  a  former  hearing  of  the  cause  the  court  below 
sustained  the  defense  of  usury,  and  decreed  against  appellee 
Maxwell,  who  brought  the  case  to  this  court,  where  the  de- 
cree was  reversed,  this  court  holding  that  on  the  facts 
then  appearing  in  the  record  the  defense  of  usury  was  not 
sustained.     Maxwell  v.  Willett  et  al.,  49  111.  App.  664. 

The  only  substantial  difference  between  the  proofs  then 
and  now  upon  that  point  is,  that  it  now  appears  the  $1,260 
involved  in  this  suit  was  made  up  in  part  of  the  amount 
due  upon  a  note  for  $500,  then  held  by  appellee  against  ap- 
pellant, and  which  was  treated  as  cash  and  the  old  note  sur- 
rendered in  making  up  the  new  loan.  We  think  that  fact 
made  no  difference.  The  surrender  of  the  old  note  Avas 
equivalent  to  an  advancement  of  so  much  cash  in  making 
up  the  new  loan,  and  was  so  treated  by  the  parties.  There 
was  no  usury  in  the  transaction.  We  do  not  regard  the 
case  of  First  Nat.  Bank  v.  J)avis,  108  111.  633,  as  militating 
against  the  views  expressed  by  us  in  this  case  as  reported 
in  49  111.  App.  664,  supra. 

The  defense  of  the  statute  of  limitations  was  not  sus- 
tained. There  is  no  pretense  that  appellants  did  not  pay 
interest  annually  on  the  principal  indebtedness,  and  the 
proofs  show  that  indorsements  of  the  payments  were  made 
on  the  note,  in  writing,  from  time  to  time  as  they  were 
made.  It  was  not  necessary  this  writing  should  be  signed 
by  appellants  in  order  to  keep  the  note  alive  and  present 
the  bar  of  the  statute  of  limitations.  Bowles  v.  Keator 
et  al.,  47  App.  98. 

It  is  the  well  recognized  law  of  this  State  that  a  suit  to 
foreclose  the  mortgage  given  to  secure  a  note  may  be 
brought  at  any  time  within  ten  years  from  the  date  of 
the  last  payment  indorsed  upon  the  note.  Zeigler  v.  Ten- 
nery,  23  111.  App.  133;  Baldwin  v.  Baldwin,  36  lb.  176;  Schif- 
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ferstein  v.  Allison,  24  lb.  294;  Schiflferstein  v.  Allison,  123 
111.  662. 

In  this  case  the  last  indorsement  of  interest  paid  upon 
the  note  was  dated  January  7,  1891,  so  that  this  suit  was 
brought  in  apt  time. 

There  was  no  error  on  the  part  of  the  court  in  decreeing 
against  the  defenses  of  usury  and  the  statute  of  limitations. 

As  to  the  cross-errors  assigned  by  appellee,  we  are  not 
disposed  to  interfere  with  the  action  of  the  court  in  allowing 
the  various  credits  to  appellants  of  which  appellee  now 
complains.  The  evidence  concerning  some  of  these  credits 
is  confused  and  unsatisfactory,  but  the  court  below  had 
better  opportunities  of  coining  to  a  correct  conclusion  on 
these  points  than  we  have,  and  we  will  not  disturb  its 
findings. 

On  the  evidence,  we  think  justice  has  been  done  between 
the  parties  by  the  decree,  and  it  will  be  affirmed. 


.    D.  F,  Dumser  v.  C.  J.  Underwood. 

1.  NzCESS ARIES — Furnished  Without  the  Parenfs  Consent. — Where  a 
person  furnishes  necessaries  to  a  minor  without  authority  from  the 
parent  he  does  so  at  his  peril,  and  in  order  to  recover  from  the  parent  he 
must  show  either  an  express  authority  or  circumstances  from  which 
authority  may  be  implied. 

2.  SAMB—r^  Pare7d  to  be  the  Judge, — The  parent  is  to  be  the  judge 
of  the  wants  of  the  child,  and  of  his  ability  to  supply  them,  and  when  no 
express  authority  has  been  given,  it  devolves  upon  the  party  furnishing 
the  same  to  show  the  parent's  neglect  or  refusal  to  jirovide  for  the  wants 
of  the  child. 

3.  Agents— fi^peciaZ  Agents— Their  Authority,-^ A,  special  agent  is 
one  authorized  to  do  a  specific  act  in  respect  to  which  his  power  is  lim- 
ited, and  a  party  dealing  with  him  is  bound  at  his  peril  to  ascertain  the 
extent  of  his  authority. 

4.  Same — Authointy  of  a  Special  Agent  to  Bind  his  Principal. — 
Where  a  parent  sent  his  minor  child  to  a  particular  dentist  to  have  work 
done  at  his  expense,  and  the  child  went  to  another  dentist  and  had  the 
work  done,  it  was  held,  that  the  child  was  a  special  agent  of  the  parent 
and  that  the  dentist  who  did  the  work  could  not  recover. 
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Assumpsit.,  for  services.  Appeal  from  the  City  Court  of  Elgin;  the 
Hon.  R.  P.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.     Reversed.    Opinion  filed  December  9,  1896. 

Iewin  ifc  EoAN,  attorneys  for  appellant. 
A.  G.  Waite,  attorney  for  appellee. 

Mr.  Presiding  Justice  Hareer  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  by  appellee  to  recover  $19  from  ap- 
pellant for  dental  work  done  for  appellant's  minor  daughter; 
there  was  a  recovery  for  $19,  the  amount  of  appellee's  bill. 

It  is  not  disputed  that  the  dental  work  was  done,  or  that 
the  charges  are  reasonable,  but  the  payment  is  resisted 
solely  on  the  ground  that  the  work  was  done  without  the 
express  or  implied  promise  of  appellant  to  pay  for  it. 

The  facts,  as  disclosed  by  the  record,  are  that  appellant's 
daughter  Blanche,  then  sixteen  years  old,  told  her  father 
that  her  teeth  needed  dental  work,  whereupon  he  told  her 
to  go  to  a  Dr.  Whedon,  appellant's  family  dentist,  living  at 
Elgin,  and  have  him  examine  her  teeth,  and  make  an  esti- 
mate of  the  price  of  the  work.  This  she  did,  and  reported 
back  that  the  cost  as  estimated  by  Whedon  would  be  $10. 
He  then  told  her  she  could  have  Whedon  do  it.  A  few 
weeks  afterward  she,  instead  of  going  to  Whedon,  went  to 
appellee,  who  did  the  work  and  charged  $19  for  it.  Appel- 
lant knew  nothing  of  appellee's  doing  the  work  until  the 
statement  was  sent  him. 

In  our  opinion  appellee  has  no  ground  for  recovery 
against  appellant.  The  services  were  performed  without 
the  knowledge  or  consent  of  appellant  at  a  time  when  his 
daughter  was  residing  at  home,  and  when  her  father  was 
ready  and  willing  to  provide  all  things  necessary  to  her 
care  and  comfort. 

When  a  person  furnishes  necessaries  to  a  minor  without 
authority  from  the  parent,  he  does  so  at  his  peril,  and  in 
order  to  recover  from  the  parent  ho  must  show  either  an 
express  authority  or  circumstances  from  which  such  author- 
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ity  may  be  implied.  The  parent  is  to  be  the  judge  of  the 
wants  of  the  child  and  of  his  ability  to  supply  them,  and 
where  no  express  authority  has  been  given  it  devolves  upon 
the  party  suing  to  show  the  parent's  neglect  or  refusal  to 
provide  for  the  child's  wants.  Hunt  v.  Thompson,  3  Scam. 
179;  Gotts  V.  Clark,  78  111.  229;  McMillan  v.  Lee,  78  111.  443; 
Schmickle  v.  Bierman,  89  111.  454;  Clark  v.  Gotts,  1  App. 
454;  Allen  v.  Jacobi,  14  App.  277. 

It  is  contended  by  counsel  for  appellee  that,  as  appellant 
gave  authority  to  his  daughter  to  have  dental  work  per- 
formed on  her  teeth,  an  application  of  the  doctrine  of  agency 
makes  him  liable.  It  is  insisted  that  the  permission,  thus 
delegated,  clothed  her  with  such  apparent  authority  as  to 
render  him  liable,  although  she  acted  contrary  to  his  private 
instructions. 

In  this  contention  counsel  loses  sight  of  the  distinction 
between  general  and  special  agencies. 

The  agency  in  this  case  was  special,  viz.,  to  have  the  work 
done  by  Dr.  Whedon.  A  special  agent  is  one  authorized  to 
do  a  specific  act  in  respect  to  which  his  power  is  limited.  A 
party  dealing  with  him  is  bound,  at  his  peril,  to  ascertain 
the  extent  of  his  authority.  Anson  on  Contracts,  345; 
Doan  et  al.  v.  Duncan,  17  111.  272;  Peabody  v.  Iloard,  46 
111.  242;  Baxter  v.  Lamont,  60  111.  237. 

Inasmuch  as  we  are  of  the  opinion  that  appellee  is  not 
entitled  to  recover  from  appellant  on  the  facts,  the  judg- 
ment is  reversed,  but  the  cause  not  remanded. 


William  David  v.  Adam  Gorrell, 

1.  CuTTiNO  Tdsbxr— Plaintiff  Must  Show  Ownership  in  Fee,— In  an 
action  of  debt  to  recover  the  statutory  penalty  for  cutting  timber, 
under  section  5,  chapter  126,  R.  S„  without  proof  of  ownership  in  fee, 
the  plaintiff  can  not  recover. 

Debt,  for  cutting  timber.  Appeal  from  the  Circuit  Court  of  Kanka- 
kee County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  9, 1896. 


08    12.H 
74      47 
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Potter  &  Smith,  attorneys  for  appellant. 
H.  L.  EicHARDsoN,  attorney  for  appellee. 

Mr.  Justice  Cbabtbee  delivered  the  opinion  of  the 
Court. 

Appellee  brought  an  action  of  debt  against  appellant  to 
recover  the  statutory  penalty  for  cutting  timber,  pursuant 
to  Sec.  5,  Chap.  136,  2  Starr  &  Curtis'  Stat.,  2388. 

There  was  a  verdict  and  judgment  below  for  $  100  and  costs. 

Appellant  prosecutes  this  appeal  and  insists  upon  a  re- 
versal, because, 

1.  The  appellee  failed  to  prove  that  he  was  the  owner  in 
fee  of  the  land  on  which  the  timber  was  cut. 

2.  Because  the  evidence  did  not  show  that  appellant  cut 
the  timber  knowingly  and  willfully,  and 

3.  Because  it  is  claimed  the  appellant  and  his  grantors 
had  been  in  the  open  and  adverse  possession  for  more  than 
twenty  years  prior  to  the  cutting  of  the  timber  complained  of. 

We  think  the  appellee  failed  to  establish  title  in  fee  to 
the  lo(yus  in  quo.  He  did  not  attempt  to  show  a  connected 
chain  of  title  from  the  government,  but  undertook  to  prove 
ownership  by  certain  conveyances  to  himself  and  possession 
for  a  number  of  years;  also  by  possession  and  payment  of 
taxes  for  seven  consecutive  years  under  color  of  title.  We 
think  he  failed  to  show  possession  of  the  strip  in  contro- 
versy, from  which  the  timber  was  cut.  On  the  contrar}'', 
the  evidence  tended  strongly  to  show  that  appellant  and 
his  grantors  had  been  in  possession  of  said  strip  for  more 
than  twenty  years  prior  to  the  commencement  of  the  suit. 
Without  proof  of  ownership  in  fee,  appellee  could  not  re- 
cover under  this  statute.  Wright  v.  Bennett,  3  Scam.  258; 
Whiteside  et  ux.  v.  Divers,  4  Scam.  336;  Behymer  v.  Odell, 
31  111.  App.  350. 

The  matter  of  good  faith  on  the  part  of  appellant  in  out- 
ting  the  timber,  and  whether  in  doing  so  he  acted  know- 
ingly and  willfully,  were  questions  for  the  jury.  But  for 
the  failure  to  prove  ownership  in  fee  by  appellee,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 
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1.  LiFB  Insxtrance— WTien  Suicide  Does  Not  Avoid  the  Policy, — The 
term  suicide  implies  an  act  of  self-destruction,  deliberately  done  by  a 
person  capable  of  forming  a  legal  intention,  and  when  one  kills  himself 
while  insane,  even  though  he  intends  that  the  result  of  the  act  shall  be 
fatal,  but  through  the  impairment  of  the  reasoning  faculties  is  not  able 
to  understand  the  moral  character,  nature,  consequences  and  effect  of 
such  act,  or  is  impelled  by  an  irresistible  impulse  which  he  can  not  with- 
stand, such  act  is  not  suicide  within  the  legal  sense  of  the  term,  and  is 
not  within  the  contemplation  of  the  parties  to  a  contract  of  life  insurance, 
and  in  such  a  case  the  insurer  is  liable. 

2.  Practice — Examination  of  Jurors, — A  party  can  not  complain 
that  the  trial  court  erred  in  refusing  to  permit  jurors  to  answer  certain 
questions  propounded  to  them  by  him,  when  the  record  does  not  show 
that  he  exhausted  his  peremptory  challenges. 

8.    Same — Objections  Must  be  Specific.  — Objections  to  testimony  should 
be  specifically  stated  to  the  trial  court  and  only  such  objections  as  are  . 
so  stated  can  be  considered  on  appeal. 

4  Evidence— Verdict  of  the  Coroner* s  Jury, — In  an  action  against  a 
life  insurance  company,  the  verdict  of  the  coroner's  jury  that  the  in- 
sured **kUled  himself  while  temporarily  insane,*'  is  properly  admitted 
as  evidence  on  behalf  of  the  plaintiff. 

Assampslt,  on  a  benefi ciary  certificate.  Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Afiirmed.  Opinion  filed  December 
9, 1896. 

John  P.  Ahrens,  attorney  for  appellant. 

Jack  &  Tichenoe,  attorneys  for  appellee. 

Mb.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  commenced  by  appellee 
against  appellant,  npon  a  beneficiary  certificate  issued  by 
appellant  to  William  Wieting,  in  favor  of  his  wife,  the  ap- 
pellee, herein.  There  have  been  two  trials  of  the  cause, 
the  first  resulting  in  a  disagreement  of  the  jury,  but  upon 
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the  second,  appellee  obtained  a  verdict  for  $2,072.22,  and  a 
motion  for  a  new  trial  being  overruled,  judgment  was 
entered  on  the  verdict. 

Appellant  prosecutes  this  appeal  and  assigns  many  errors. 

The  beneficiary  certificate  contained  the  following  clause : 
"  Provided,  however,  that  should  the  said  William  Wieting 
commit  suicide,  then,  and  in  that  case,  only  the  amount 
paid  by  the  said  William  Wieting  into  the  beneficiary  fund 
by  virtue  thereof,  shall  be  paid  to  the  beneficiaries  above 
mentioned,  which  said  amount  shall  be  in  full  of  all  demands 
whatsoever  arising  out  of  or  under  this  beneficiary  certifi- 
cate." 

The  insured  paid  into  the  beneficiary  fund  of  the  society 
$26.25,  and  on  September  24,  1894,  hung  himself  in  his 
father's  barn,  and  thus  came  to  his  death.  On  the  part  of 
appellant  it  is  contended  that  the  insured  committed  suicide, 
and  thus  avoided  the  certificate  as  to  the  payment  of  any- 
thing except  the  amount  contributed  to  the  beneficiary  fund 
as  above  stated.  On  the  other  hand  it  is  insisted  by 
appellee,  that  the  act  of  William  Wieting  in  taking  his 
own  life  was  an  insane  act,  and  therefore  not  a  suicide 
within  the  meaning  of  the  certificate. 

It  will  be  observed  that  the  provision  above  quoted  from 
the  beneficiary  certificate,  contains  no  limitations  or  quali- 
fications as  to  the  character  or  effect  of  the  suicide,  as  do  some 
policies  of  life  insurance,  such  as  that  the  policy  shall  be 
void  if  the  insured  "  commits  suicide,  whether  sane  or  in- 
sane," and  hence  the  term  is  to  be  taken  according  to  its 
legal  definition  and  acceptation,  to  wit,  ^'  The  act  of  mali- 
cious self-murder."    2  Bouv.  Law  Diet.,  title.  Suicide. 

The  great  weight  of  authority  in  this  country  undoubt- 
edly is,  that  the  term  suicide  implies  an  act  of  self-destruc- 
tion deliberately  done  by  a  person  capable  of  forming  a  legal 
intention;  and  that  when  one  kills  himself  while  insane, 
even  though  he  intends  that  the  result  of  the  act  shall  be 
fatal,  but  through  the  impairment  of  the  reasoning  facul- 
ties is  not  able  to  understand  the  moral  character,  nature, 
consequences  and  effect  of  such  act,  or  is  impelled  by  an 
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irresistible  impulse  wbicb  be  can  not  withstand,  sucb  act  is 
not  a  suicide  witbin  tbe  legal  sense  of  tbe  term,  and  is  not 
witbin  tbe  contemplation  of  tbe  parties  to  a  contract  of  life 
insurancj^,  and  in  sucb  case  tbe  insurer  would  be  liable. 
Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Terry,  15  Wall.  580; 
Breasted  et  al.,  Admrs.,  etc.,  v;  Farmers  L.  &  T.  Co.,  4  Hill,  73; 
Scbultz  V.  Insurance  Co.,  40  O.  St.  217;  Conn.  Mut.  Life  Ins. 
Co.  V.  Akens,  150  U.  S.  468. 

it  is  true  tbere  is  an  irreconcilable  conflict  among  tbe  courts 
of  tbis  country  upon  tbis  question,  some  following  tbe  En'g- 
lisb  doctrine,  wbicb  seems  to  be  tbat  wben  one  commits  an 
act  of  self-destruction,  it  is  immaterial  tbat  be  was  impelled 
tbereto  by  reason  of  insanity  wbicb  impaired  bis  sense  of 
moral  responsibility  and  rendered  bira,  to  a  certain  extent, 
irresponsible  for  bis  actions.  Bowadale  v.  Hunter,  5  Mann. 
&  Gr.  639;  2  Bigelow  L.  &  A.  Ins.  R.  280;  Clift  v.  Scbwabe, 
3  Conn.  B.  437;  2  Bigelow  L.  &  A.  Ins.  R.  312. 

Tbis  appears  also  to  be  tbe  doctrine  beld  by  tbe  courts 
of  Massacbusetts.  Dean  v.  Am.  Mu.  L.  Ins.  Co.,  4  Allen,  90; 
Cooper,  Admx.,  v.  Mass.  Mu.  L.  Ins.  Co.,  102  Mass.  227. 

But  tbe  rule  first  above  stated,  and  now  known  as  tbe 
American  doctrine,  appears  to  be  sustained  by  tbe  great 
weigbt  of  authority  in  tbis  country,  and  may  be  regarded 
as  tbe  settled  rule .  in  most  of  tbe  States  of  tbe  Union. 
Bacon  on  Benefit  Societies,  Sec.  334. 

And  sucb  is  tbe  rule  followed  bv  tbe  courts  of  tbis  State 
so  far  as  ibe  question  bas  come  before  them  for  considera- 
tion. Lawrence  v,  Mu.  L.  Ins.  Co.  of  N.  Y.,  5  111.  App.  280; 
Suppiger  v.  Covenant  Mu.  Ben.  Assn.,  20  111.  App.  595;  New 
Home  Life  Assn.  v.  Hagler  et  al.,  29  111.  App.  437. 

In  tbe- case  at  bar  a  large  amount  of  testimony  was  taken 
upon  tbe  trial,  touching  upon  the  mental  condition  of  the 
insured  at  tbe  time  be  committed  the  fatal  act  of  self- 
destruction,  a  careful  examination  of  wbicb  leads  us  to  the 
conclusion  tbat  tbe  verdict  of  tbe  jury  was  warranted  by 
tbe  evidence,  and  we  have  no  disposition  to  disturb  their 
finding,  that  tbe  deceased  was  insane  and  mentally  and 
morally  irresponsible  at  tbe  time  of  bis  death. 
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We  do  not  deem  it  necessary  to  go  into  an  extended  dis- 
cussion of  the  evidence,  although  it  has  been  elaborately 
argued  by  counsel  upon  both  sides  of  the  case.  Being  of 
the  opinion  it  was  sufficient  to  support  the  verdict,  we  will 
content  ourselves  with  so  holding  so  far  as  that  branch  of 
the  case  is  concerned. 

The  application  of  said  William  Wieting  for  membership 
in  the  order  was  dated  July  11,  1K93,  and  contained  the  fol- 
lowing clause :  "  I  hereby  most  solemnly  promise  that  I  have 
made  or  will  make  to  the  medical  examiner  of  your  lodge, 
full  and  complete  statements  of  the  nature  and  duration  of 
all  ailments  that  now  impair  or  have  at  any  time  impaired 
my  life  or  health.  I  also  agree  that  should  I  commit  suicide, 
then,  and  in  that  case,  only  the  amount  paid  by  me  into  the 
Mutual  Aid  Fund  on  my  certificate  shall  be  paid  to  the  ben- 
eficiaries mentioned  in  my  beneficiary  certificate.  *  *  * 
I  further  agree  and  contract  that  the  answers  I  shall  make 
to  the  questions  propounded  by  the  medical  examiner,  as 
shown  bv  the  medical  examiner's  blank  hereto  attached,  shall 
be  the  truth,  and  I  agree  that  they  shall  form  the  basis  of 
my  contract  with  the  said  Grand  Lodge  of  Illinois  Independ- 
ent Order  of  Mutual  Aid." 

Attached  to  the  application  was  the  medical  examiner's 
blank  therein  referred  to,  and  in  such  blank  the  insured  was 
asked  and  required  to  answer  whether  he  had,  or  ever  had, 
among  other  diseases,  habitual  headache  or  sunstroke,  to 
each  of  which  questions  said  William  Wieting  answered 
"  No."  It  is  insisted  by  appellant  that  this  answer  of  the 
insured  was  false,  and  that  the  misrepresentation  being  ma- 
terial to  the  risk,  avoided  the  certificate.  We  think  the 
question  as  to  whether  or  not  this  representation  was  false, 
was  fairly  submitted  to  the  jury,  and  they  having  found 
against  appellant  upon  that  point,  we  are  content  with  their 
finding,  as  the  evidence  bearing  upon  that  question  is,  at 
best,  unsatisfactory.  It  is  a  very  different  case  to  that  of 
Supreme  Council  Royal  Arcanum  v.  Lund,  25  111.  App.  492, 
cited  b}'^  counsel  for  appellant,  where  there  could  be  no  ques- 
tion, upon  the  evidence,  that  the  representations  were  false, 
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and  of  such  a  nature  as  ought  to  avoid  the  policy  of  insur- 
ance. About  the  only  evidence  there  is  in  this  case  as  to 
the  deceased  ever  havinp^  had  a  sunstroke  or  habitual  head- 
aches, came  from  appellee  on  her  cross-examination,  the 
substance  of  which  is  that  her  husband  told  her  he  bad  a 
sunstroke  and  severe  headache  long  before  they  were  mar- 
ried. But  so  far  as  her  own  knowledge  goes,  she  swears  the 
first  headache  she  ever  knew  him  to  have  was  in  the  fall  of 
1893,  long  after  the  date  of  his  application  for  membership 
in  appellant's  society.  The  burden  of  showing  that  the  rep- 
resentations were  false  wa^  upon  appeHant,  and  we  think 
the  jury  were  justified  in  finding  that  the  defense  based  upon 
that  claim  was  not  proven. 

It  is  insisted  that  the  court  erred  in  refusing  to  permit  the 
jurors  to  answer  certain  questions  propounded  to  them  by 
appellant.    The  following  is  a  sample  of  the  questions,  viz.: 

^^  If  a  man  takes  his  own  life,  is  it  your  opinion  that  that 
of  itself  shows  that  the  man  is  insane  ? " 

The  court  sustained  an  objection  to  the  question,  made  by 
appellee,  and  in  passing  upon  the  question  said,  ^*  I  think  as 
far  as  I  ought  to  allow  you  to  go,  is  to  ask  whether  the  act 
of  self-destruction  would  create  any  prejudice  in  the  mind 
of  the  juror  so  as  to  disqualify  him  from  a  fair  consideration 
of  all  the  evidence  in  the  case  and  a  fair  trial  of  the  case 
under  the  instructions  of  the  court." 

We  see  no  impropriety  in  this  action  of  the  Qourt.  Nor 
do  we  think  it  would  have  been  error  to  allow  the  questions 
to  be  answered.  But  in  any  event,  inasmuch  as  the  record 
does  not  show  that  appellant  exhausted  its  peremptory  chal- 
lenges, it  is  in  no  position  to  complain  now  that  it  did  not 
have  a  fair  trial  on  that  account. 

It  is  also  urged  that  the  court  erred  in  allowing  to  be  an- 
swered a  certain  question  of  a  hypothetical  character,  put  to 
the  medical  expert  introduced  on  behalf  of  appellee,  it  being 
claimed  it  was  not  warranted  by  the  evidence.  The  ques- 
tion was  objected  to  by  appellant  as  ^^  informal,  and  not  ap- 
plicable to  this  case  as  shown  by  the  evidence."  No  attempt 
was  made  to  point  out  specifically  wherein  the  facts  assumed 
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were  not  proven  by  the  evidence  or  legitimately  inferable 
from  the  evidence.  In  order  to  avail  of  an  objection  to  a 
hypothetical  question  on  the  ground  that  it  is  not  warranted 
by  the  evidence,  we  think  the  attention  of  the  trial  judge 
should  be  called  specifically  to  the  point  relied  on,  in  order 
that  he  may  determine,  as  he  must  in  the  first  instance, 
whether  there  is  sufficient  evidence  tending  to  prove  the 
facts  stated,  to  authorize  the  question.  Rogers  on  Expert 
Testimony,  p.  67. 

The  rule  is  a  general  one,  that  objections  to  testimony 
should  be  specifioally  stated  to  the  trial  court,  and  that  only 
such  objections  as  are  so  stated  can  be  considered  on  appeal, 
lb.;  Louisville,  etc.,  R.  R.  Co.  v.  Falvey,  104  Ind.  409. 

In  cases  involving  an  inquiry  as  to  the  sanity  or  insanity 
of  another,  considerable  latitude  is  almost  necessarily  al- 
lowed  in  the  framing  of  hypothetical  questions  to  medical 
experts.  Whether  or  not  the  supposed  facts  set  forth  in 
the  hypothesis  are  proven,  is  always  in  the  end  a  question 
for  the  jury  under  the  instructions  of  the  court.  We  are  of 
the  opinion  there  was  no  error  in  permitting  the  question 
to  be  answered.    . 

The  court  refused  to  allow  the  witness,  Frantz  Taylor,  to 
testify  as  to  the  mental  condition  of  the  deceased  on  the 
ground  that  the  witness  had  not  shown  sufficient  knowledge 
upon  the  subject  to  enable  him  to  do  so.  Even  if  this  was 
error  it  was  not  sufficiently  serious  to  require  a  reversal  of 
the  judgment  for  that  cause.  The  witness  showed  such  a 
slight  knowledge  of  the  deceased  in  his  lifetime,  that  his 
testimony  could  have  had  but  little  weight  with  the  jury  if 
admitted. 

It  is  also  insisted  the  court  erred  in  admitting  in  evidence 
the  verdict  of  the  coroner's  jury;  finding  that  Wieting  killed 
himself  while  temporarily  insane.  In  the  case  of  United 
States  Life  Ins.  Co.  v.  Vocke,  129  111.  657,  it  was  held  that 
the  evidence  was  proper.  Counsel  for  appellant  attempt  to 
draw  a  distinction  between  that  case  and  this,  on  the  ground 
that  there  the  verdict  was  offered  against  the  plaintiff,  while 
here  it  was  admitted  in  her  favor.  We  can  see  no  difference 
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in  principle.  The  point  of  the  Supreme  Court's  decision  in 
the  case  cited  was,  that  by  force  of  the  statute  the  coroner's 
inquest  became  a  public  record,  and  was  thereby  made  com- 
petent evidence  in  any  subsequent  judicial  inquiry  upon  the 
same  subject,  as  tending  to  prove  the  facts  found  to  be  true 
on  the  face  of  the  record.  We  can  perceive  no  reason  why, 
if  the  verdict  would  be  admissible  against  the  plaintiff,  it 
should  not  be  receivable  in  her  favor.  We  hold  there  was 
no  error  in  admitting  the  verdict  as  evidence  in  the  cause. 

We  find  no  sertous  error  on  the  part  of  the  court  in  giving, 
refusing  or  modifying  instructions.  The  jury  seem  to  have 
been  fully  and  fairly  instructed  as  to  the  law  of  the  case,  ac- 
cording to  the  American  doctrine  as  to  what  class  of  suicided 
will  avoid  a  policy  of  life  insurance,  and  we  think  appellant 
has  no  cause  to  complain  that  the  court  did  not  instruct  as 
strongly  in  its  favor  as  it  was  entitled  to. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 


Mlehael  Brassel  v.  Fred  Troxel  et  ah,  for  use^  etc. 


1.  Chosbs  in  Acmov—A89ignment  of,—-Choaes  in  action  may  be  as- 
signed, and  courts  of  law  wiU  recognize  and  protect  the  rights  of  Jbhe 
assignee,  whether  the  assignment  be  good  at  law  or  in  equity  only. 

2.  CovTRiLars— Insolvency  of  PartieB  to,— A  contract  remains 
ing  notwithstanding  the  insolvency  of  one  of  the  parties,  so  long  as  such 
party  is  able  and  wiUing  to  perform  on  his  part. 
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Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Iroquois  County;  the  Hon.  Thomas  F.  Tifton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1890.  Affirmed.  Opinion 
filed  December  0, 1896. 
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Mr.  Jdbtioe  Lacey  delivebrd  the  opinion  of  the  Court. 

This  suit  was  by  appellees,  Troxel  and  Hari,  for  the  use  of 
"Wanzer  &  Co.,  originally  commenced  before  a  justice  of  the 
peace,  and  on  appeal  to  the  Circuit  Court  it  was  tried  by  the 
court  without  a  jury  and  there  was  finding  and  judgment 
for  the  appellee  for  one  hundred  and  twenty  dollars. 

The  cause  of  action  was  based  on  a  contract  entered  into 
between  appellant  and  appellees,  Troxel  and  Hari,  July 
24,  1894,  whereby  the  appellant  agreed  to  deliver  to  the  ap- 
pellees, at  their  elevator  at  Cissna  Park,  twelve  hundred 
bushels  of  corn  at  the  price  of  forty  cents  per  bushel  during 
the  month  of  August  of  the  same  year. 

The  contract  was  first  assigned  by  appellees  to  Jacob 
Eropp,  August  22,  1894,  and  then  by  him  and  Troxel  and 
Hari  to  Wanzer  &  Co. 

Arrangements  were  made  by  appellees  with  each  of  them, 
to  receive  and  pay  for  the  corn  when  delivered. 

Troxel  and  Hari  became  insolvent  August  22,  1894,  and 
up  to  that  time,  the  evidence  tends  to  show,  were  ready,  able 
and  willing  to  receive  and  pay  for  the  corn  at  any  time 
that  it  might  have  been  delivered. 

The  assignment  was  then  made  to  Kropp  as  above  stated, 
and  on  the  24th  of  August  he,  or  Troxel  and  Hari,  assigned 
the  contract  to  Wanzer  &  Co. 

The  evidence  further  tends  to  show  that  the  respective 
assignees  of  the  contract,  during  the  time  they  held  it,  were 
ready,  able  and  willing  to  receive  and  pay  for  the  corn  at 
the  contract  price,  had  it  been  delivered. 

It  is  insisted  by  appellant  that  the  respective  assignments 
above  named  were  not  made  upon  any  of  those  considera- 
tions which  enter  into  legitimate  business  transactions,  and 
were  made  without  consideration,  and,  in  fact,  that  the  con- 
tracts were  not  assignable,  and  that  there  was  no  mutuality 
between  the  appellant  and  the  assignees  for  the  reason  that 
the  latter  were  not  bound  to  take  the  corn. 

We  are  of  the  opinion  that  these  contentions  can  not  be 
maintained  on  the  part  of  the  appellant. 

In  the  first  place  the  evidence  tends  to  show  that  there 
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was  a  valuable  consideration  for  the  assignments,  and  in  the 
next  place  it  is  not  a  matter  that  very  much  concerned  the 
appellant  so  long  as  the  appellees  and  their  respective 
assignees  were  ready,  able  and  willing  to  receive  the  com 
according  to  the  contract,  and  pay  for  it  on  delivery. 

The  law  recognizes  the  right  of  an  assignment  in  a  chose 
in  action,  and  formerly  at  common  law  an  assignment  was 
prohibited  ^^and  the  doctrine  of  equitable  assignment  has 
been  gradually  extended  to  meet  the  convenience  of  trade 
and  business,  and  has  been  favorablv  viewed  in  the  courts  of 
law,  subject,  however,  to  the  legal  principle  that  in  such  cases 
the  assignee  can  enforce  his  claim  only  in  the  name  of  the 
assignor,  unless  there  has  been  an  express  promise  by  the 
debtor  to  pay  the  assignee.  Under  this  limitation  choses 
in  action  generally  may  be  the  subject  of  an  assignment,  and 
debts  which  are  contingent,  and  money  yet  to  become  due, 
may  well  be  assigned,  these  circumstances  only  operating 
to  postpone  the  liability  of  the  debtor  until  the  contingency 
happens  and  the  money  becomes  payable."  Vol.  1  Waite's 
Act.  and  Def.,  356,  and  cases  cited. 

In  this  case  there  was  no  question  of  personal  trust  between 
appellant  and  Troxel  and  Hari,  for  the  assignee  could  as 
well  receive  the  corn  and  pay  for  it  as  the  appellees.  In 
one  sense  they  may  be  regarded  as  the  agents  of  the  latter 
to  fulfill  their  part  of  the  contract  by  receiving  and  paying 
for  the  corn,  the  liability  all  the  time  remaining  on  the  part 
of  the  appellees  to  fulfill  the  contract  according  to  its  terms, 
as  they  had  not  been  released  by  the  appellant. 

The  rights  of  the  assignees  will  be  protected  by  the  courts. 
Savage  v.  Gregg,  150  111.  167. 

Another  point  made  is,  that  the  appellant  was  released 
from  the  obligation  of  his  contract  with  Troxel  and  Hari, 
bv  reason  of  the  fact  that  the  latter  had  become  insolvent. 

We  do  not  understand  this  to  be  the  law. 

The  contract  remains  binding,  notwithstanding  the  in- 
solvency of  one  or  both  of  the  parties,  so  long  as  they  are 
able  and  willing  to  perform  on  their  part. 

A  party  may  protect  himself  against  the  insolvency  of 
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the  other  party  by  taking  security  for  its  performance  on 
his  part,  but  the  contract  does  not  lack  mutuality  because 
one  of  the  parties  might  be  unable  to  pav  damages  for 
failure  to  perform  on  his  part. 

The.  liability  of  the  insolvent  is  the  same  to  pay  damages, 
notwithstanding  they  might  not  be  collectible  on  execution. 

The  appellant  failed  to  deliver  the  corn  according  to  the 
contract,  and  the  evidence  shows  that  appellees  and  their 
respective  assignees  were  able,  ready  and  willing  at  all 
times  during  the  month  of  August,  when  the  corn  was  to 
have  been  delivered,  to  receive  and  pay  for  it;  and  it  further 
shows  that  corn  was  worth  ten  cents  a  bushel  more  at  the 
expiration  of  the  time  when  it  should  have  been  delivered 
than  the  contract  price. 

The  finding  and  judgment  of  the  Circuit  Court  was, 
therefore,  correct. 

Seeing  no  error  in  the  record,  the  judgment  of  the  Circuit 
Court  is  affirmed. 


Henry  6.  £iick  t.  John  U.  Fnlfs. 

1.  Settlemsnt— Hoto  Jar  Condusive, — ^When  a  settlement  is  relied 
upon,  parol  evidence  is  admissible  to  prove  that  some  item  was  omitted 
either  by  fraud,  accident  or  mistake,  even  though  the  settlement  be 
evidenced  by  a  written  agreement. 

ABsmnpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Woodford  County;  the  Hon.  Nathai^iel  W.  Qreen,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  9, 1896. 

WiNSLOW  Evans,  attorney  for  appellant. 

Thomas  Kkknedy  and  James  A.  Eielt,  attorneys  for 
appellee. 

Mr.  Justice  Cbabtreb   delivered  the  opinion  of  the 
Court. 
This  was  an  action  of  assumpsit  upon  a  promissory  note 


Second  District — ^May  Term,  1896.        135 

Williajn  Deering  &  Co.  ▼.  Dohlman. 

for  $250,  dated  October  10,  1888,  Executed  by  appellant  to 
appellee.  Upon  the  first  trial  of  the  cause  by  a  jury  appel- 
lee recovered  a  verdict  for  |347.4:5.  A  motion  for  a  new 
trial  being  granted,  the  cause  was  again  tried  by  a  jury, 
resulting  in  a  verdict,  for  appellee  for  $357.20.  The  court 
overruled  a  motion  for  a  new  trial  and  rendered  judgment 
on  the  verdict.  '  The  defense  was  based  on  an  alleged  settle- 
ment, in  writing,  which  was  introduced  in  evidence,  and  the 
controversy  is  over  the  question  as  to  whether  or  not  this 
note  was  included  in  the  settlement.  Appellant  claims 
that  it  was,  but  appellee  insists  that  it  was  not.  It  is 
urged  as  grounds  of  reversal  that  the  court  erred  in  admit- 
ting parol  evidence  upon  this  question,  it  being  insisted 
that  the  instrument  in  writing  containing  the  settlement  is 
broad  enough  in  its  terms  to  show  that  the  note  was  in- 
cluded. We  think  thecourt  did  not  err  in  admit.ting  the  evi- 
dence. Where  a  settlement  is  relied  upon,  we  understand 
it  is  always  competent  to  show  that  some  item  was  omit- 
ted, either  by  fraud,  accident  or  mistake,  and  it  is  permissi- 
ble to  resort  to  parol  testimony  to  show  the  fact.  The  terms 
of  the  settlement  itself  were  somewhat  ambiguous  and  may 
or  mav  not  have  been  intended  to  include  the  note.  The 
only  witnesses  testifying  upon  the  subject  were  appellant 
and  appellee,  and  they  squarely  contradict  each  other  as  to 
whether  the  note  was  included  in  the  settlement  or  not.  It^ 
was  for  the  jury  to  determine,  if  possible,  which  told  the 
truth,  and  two  juries  having  found  for  appellee,  we  see  no 
reason  for  disturbing  the  verdict.  Finding  no  serious  error 
In  the  action  of  the  court  in  admittihg  evidence,  or  the 
giving  or  refusing  of  instructions,  the  judgment  will  be 
affirmed. 


William  Deering  &  Co.  v.  William  Dohlman. 

1,  Instructions— TTTi^n  Errors  in.  Not  Ground  for  Meversal^-The 
fact  that  some  of  the  instxuctionB  given  in  a  trial  are  subject  to  criti- 
cifiin  because  not  based  on  the  evidence,  is  not  ground  for  reversal,  if  on 
the  undisputed  evidence  the  verdict  and  judgment  are  just. 
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Transcript,  from  a  justice  of  the  peace.  Error  to  the  Circuit  Court 
of  Livin^ton  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9,  1896. 

Snow  &  Hinebatjgh,  attorneys  for  plaintiflPs  in  error;  A. 
C.  Ball,  of  counsel. 

B.  F.  Jones  and  E.  P.  Holly,  attorneys  for  defendant  in 
error. 

Mb.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  by  plaintiffs  in  error  to  recover 
of  the  defendant  in  error  on  a  promissory  note  given  by 
the  latter  to  the  former  for  the  sum  of  $20,  dated  June  23, 
A.  D.  1890,  payable  at  the  Pontiac  National  Bank  on  or 
before  October  I,  1S91,  with  interest  at  the  rate  of  eight 
per  cent  per  annum.  The  note  was  taken  by  the  firm  of 
Capes  &  Moore,  agents  of  Wm.  Deering  &  Co.,  pursuant  to 
a  certain  commission  contract  introduced  in  evidence. 

At  the  date  of  the  note  defendants  in  error  purchased  a 
mower  of  plaintiff  in  error  through  their  agents,  Capes  & 
Moore,  at  Pontiac,  Illinois,  for  $45,  and  as  part  payment 
gave  the  note  in  question.  The  agreement  was  that  defend- 
ant in  error  was  to  pay  all  for  the  machine  October  1st, 
after  the  date  of  the  note,  if  he  wished.  He  did  in  fact  pay 
$20  cash  and  gave  a  note  for  the  rest,  or  $20  of  it.  He  paid 
$20  cash  September  4,  1890,  and  when  he  went  to  make 
payment  of  the  rest  he.  saw  Capes  and  told  him  he  wanted 
to  pay  the  note,  and  Capes  said  all  right,  and  he  laid  out 
$25  and  asked  him  for  the  note,  when  Capes  told  him  that 
the  note  was  in  Morrow's  bank,  and  to  go  and  get  it.  When 
he  applied  to  the  bank  Morrow  told  him  he  had  not  the 
note  and  never  had  it.  Then  he  returned  to  Capes  and 
Capes  said  he  had  lost  it,  and  then,  October  1st,  made  out 
and  gave  defendant  in  error  a  receipt  against  the  note 
signed  by  Capes  &  Moore. 

He  also  paid  $20  to  Moore  September  4, 1890,  and  took 
the  receipt  of  Capes  &  Moore;  both  receipts  were  against 
the  mower  "  note." 


Secx>nd  Distkict — May  Term,  1896.        137 

William  Deering  &  Ck>.  v.  Doblman. 

The  note  was  not  due,  and  defendant  in  error  knew  it, 
but  he  had  an  understanding  with  Capes  &  Moore,  that  he 
might  pay  it  any  time  before  due.  The  money  was  paid 
before  defendant  in  error  went  to  the  bank.  The  money 
was  paid  before  Capes  &  Moore  had  settled  with  plaintiffs 
in  error.  The  first  payment  of  money  was  sent  to  plaintiffs 
in  error  by  Capes  &  Moore,  as  Capes  testified. 

Capes  &  Moore  left  notes  at  Morrow's  bank  at  times  but 
not  at  plaintiffs  in  error's,  and  this  note  was  sent  by  plaintiffs 
in  error  to  Morrow's  bank  for  collection  in  July  or  August, 
1891,  the  next  year  after  Capes  &  Moore  had  collected  it. 

The  evidence  tended  to  show  that  Capes  &  Moore  did 
not  leave  defendant  in  error's  note  at  the  bank  but  that  it 
came  direct  from  plaintiffs  in  error. 

The  only  question  in  the  case  is  as  to  whether  Capes  & 
Moore  had  authority  to  collect  for  the  machines  for  the  sale 
of  which  they  were  agents. 

The  note  in  question  was  dated  September  23,  1890,  and 
paid  to  Capes  &  Moore  October  1,  1890,  while  actually  in 
their  possession,  as  the  evidence  tended  clearly  to  show,  but 
at  the  tinie  not  produced,  either  intentionally,  or  because  it 
could  not  at  the  time  be  found. 

The  settlement  of  Capes  &  Moore  was  not  made  with 
Deering  &  Co.  till  about  the  middle  of  October,  and  at  that 
time  the  note  supposedly  sent  to  them,  though  it  had  been 
paid  while  they  held  it.  It  seems  that  these  agents,  Capes 
&  Moore,  were  not  honest,  and  were  in  the  habit  of  collect- 
ing plaintiffs  in  error's  notes  and  pretending  they  could  not 
find  them,  as  was  done  in  the  case  of  the  witness  William 
Holman,  and  defendant  in  error — the  notes  afterward 
turning  up  against  the  makers  in  the  hands  of  plaintiffs  in 
error. 

It  seems  that  the  agency  of  Capes  &  Moore  was  a  gen- 
eral one,  to  sell  machines  and  receive  cash  for  them,  or  part 
cash  and  part  notes,  as  they  thought  proper.  And  it  was 
their  custom  to  do  so  and  to  receive  payment  on  notes  after 
given,  especially  before  they  were  turned  over  to  plaintiffs 
in  error;  they  were  not  bound  then  to  take  notes. 
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We  think  they  had  ample  authority  to  collect  notes, 
especially  before  they  were  turned  over  to  plaintiffs  in  error 
on  settlement  and  the  makers  notified  thereof. 

The  agency  was  in  its  notice  general,  and  more  especially 
as  respected  the  public,  dealing  with  them. 

By  their  very  employment  by  plaintiffs  in  error,  and  ia 
allowing  their  agents  to  sell  and  collect,  they  were  held  out 
to  the  public  as  being  honest,  and  if  any  one  should  suffer  on 
account  of  their  dishonesty  it  should  be  plaintiffs  in  error, 
rather  than  the  public.  Howe  Machine  Company  v.  Ball- 
wig,  89  111.  318. 

The  agents,  Capes  &  Moore,  by  the  terms  of  their  agency 
in  writing,  could  sell  for  cash  as  well  as  for  money,  and  they 
sold  to  defendant  in  error  with  privilege  of  his  paying  all 
by  October  1,  1890,  and  this  he  did  in  presence  of  the  con- 
tract. 

The  instructions  given  for  defendant  in  error  are  com- 
plained  of  Ijjy  counsel  for  plaintiffs  in  error.  We»have  exam- 
ined them  and  find  them  as  a  general  rule  correct. 

We  do  not  think  that  the  jury  could  have  been  misled, 
but  even  if  some  of  the  instructions  are  subject  to  criticism, 
because  not  based  on  the  evidence,  it  would  not  be  ground 
for  reversal,  as  on  the  undisputed  evidence  the  verdict  and 
judgment  is  just. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed* 


John  Ward  t.  The  People  of  the  State  of  niinois. 

1.  Verdicts — When  Condustve.—The  mere  fact  that  upon  the  evi- 
dence as  it  appears  in  the  record  a  court  of  appeal  might,  in  the 
first  instance,  have  been  disposed  to  form  a  different  conclusion  than 
that  arrived  at  by  the  jury  who  tried  the  case,  is  not  sufficient  ground 
for  reversaL 

Bastardy.— Appeal  from  the  CJounty  Court  of  Will  CJounty;  the  Hon« 
A.  O.  Marshall,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 


Second  Distbict — May  Tebm,  1896.        139 


Alexander  v.  Boyle. 


Meaks  &  Downey,  attorneys  for  appellant. 
E.  C.  Akin,  State's  Attorney,  for  appellee. 

Mr.  Jostiob  Crabtbbe  deliyebed  the  opinion  of  the 
Court. 

.  This  was  a  prosecution  for  bastardy.  There  was  a  trial 
by  jury,  a  verdict  of  guilty,  and  that  appellant  was  the 
&ther  of  the  bastard  child.  A  motion  for  new  trial  was 
overruled  and  judgment  entered  against  appellant,  accord- 
ing to  the  statute  in  such  cases. 

It  is  insisted  the  verdict  is  against  the  weight  of  the  evi- 
dence. While  it  may  be  conceded  there  is  much  in  the 
evidence  which  tends  to  weaken  the  prosecution,  ;^et  the 
jury  saw  the  witnesses  and  heard  them  testify,  and  the  trial 
judge,  with  the  sa^me  opportunities,  refused  a  new  trial,  so 
that,  even  though  upon  the  evidence  as  it  appears  in  the 
record,  we  might,  in  the  first  instance,  have  been  disposed  to 
find  the  other  way,  we  can  not  say  the  jury  were  not  war- 
ranted in  finding  the  appellant  guilty.  In  the  absence  of 
manifest  error  in  the  record,  we  do  not  feel  authorized  to 
reverse  the  judgment. 

A  careful  examination  of  the  record  shows  it  to  be  sub- 
stantially free  from  error,  either  in  admitting  or  rejecting 
evidence,  or  the  giving  or  refusing  instructions,  and  the  judg- 
ment will  therefore  be  affirmed. 


Jolin  Alexander  v.  Hugh  Boyle. 

1.  Demand  for  Possession— Ground  of  Itefiual  to  Comply  with,  Musi 
Not  be  Stated  Untruly. — Where  demand  is  made  upon  a  party  for  the 
delivery,  of  property,  he  must  act  in  good  faith,  and  put  his  refusal  upon 
the  true  ground  which  he  expects  to  rely  upon.  He  can  not  make  one 
excuse  when  the  demand  is  made,  and  when  the  suit  is  brought,  defend 
on  another  and  different  ground. 

2.  BsPLBViN— iVoo/  of  IriMlent  Conduct  by  Plaintiff  Inadmissible, 
— ^In  a  replevin  suit  it  is  proper  to  refuse  to  allow  the  defendant  to  prove 
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that  the  plaintiff  insolently  demanded  the  property  and  caused  the 
arrest  of  the  defendant  for  stealing  it.  There  is  no  issue  in  such  a  case 
to  which  such  evidence  would  be  at  all  pertinent. 

Beplerin,  for  a  wagon.  Appeal  from  the  City  Court  of  Aurora;  the 
Hon.  R.  P.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  December  0,  1896. 

N.  J.  AldbioHj  F.  D.  Winslow  and  Wm.  George,  at- 
torneys for  appellant;  Theodore  Worcester,  of  coonseL 

Alschulbr  &  MuRPHT,  attomoys  far  appellee. 

Mr.  Justice  Crabtreb  delivered  the  ui'inioct  of  the 
Court. 

This  was  an  action  of  replevin  for  a  wagon.  Verdict  for 
appellee  for  $30  damages,  and  judgment  on  the  verdict. 

There  seems  to  be  no  dispute  about  the  fact  that  appellee 
was  the  owner  of  the  wagon  in  question,  nor  that  it  was 
stolen  from  him  in  Chicago,  taken  to  Aurora,  and  bought 
by  appellant,  who  was  the  secretary  and  treasurer  of  the 
Alexander  Lumber  Company,  a  corporation  doing  business 
in  Aurora,  and  of  whose  aifairs  there,  appellant  appears  to 
have  had  general  charge. 

The  contention  of  appellant  is  that  in  purchasing  the 
wagon  he  was  acting  for  the  Alexander  Lumber  Company, 
whose  money  paid  for  it,  and  that  the  only  possession  he 
ever  had  of  the  property  was  as  an  agent  or  servant  of  the 
company.  It  is  therefore  insisted  that  the  demand  for  pos- 
session should  have  been  made  upon  the  company,  and  suit 
brought  against  it,  and  not  against  appellant  in  his  individ- 
ual capacity.  On  the  other  hand,  it  is  claimed,  and  the 
proofs  seem  to  show,  that  when  appellee  found  his  wagon 
at  the  yards  of  the  Alexander  Lumber  Company,  he  told 
appellant  it  was  his  property  and  he  wanted  it,  but  that 
appellant  informed  appellee  that  he,  appellant,  had  bought 
the  wagon  and  he  would  keep  it;  that  appellant  refused  to 
surrender  the  possession  of  the  wagon,  saying  it  was  his 
wagon  and  he  would  keep  itj  telling  appellee  he  "  might 
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take  law  proceedings,  or  do  what  he  had  a  mind  to,  but  he 
(appellant)  would  not  give  up  the  wagon."  Appellant  does 
not  deny  having  made  these  statements,  but  insists  that 
appellee  could  not  have  been  deceived  by  them,  or  led  to 
understand  that  appellant  was  claiming  the  wagon  as  his  in- 
dividual property,  but  that,  from  all  the  circumstances  and 
surroundings,  appellee  must  have  understood  that  appellant 
was  speaking  for  the  company,  and  not  for  himself. 

It  is  not  disputed,  as  a  general  proposition,  that  when  the 
right  to  possession  of  personal  property  is  in  controversj'', 
the  demand  for  and  suit  to  recover  it  must  be  made  of  and 
brought  against  the  party  who  has  the  possession,  nor  that, 
as  a  general  rule,  replevin  will  not  lie  against  a  servant  for 
property  in  his  actual  possession  belonging  to  the  master, 
but  which  the  former  holds  merely  as  a  servant,  unless  he 
is  guilty  of  some  wrongful  act. 

But  in  this  case  we  think  the  conduct  of  appellant  when 
the  demand  was  made  upon  him,  was  such  as  to  estop  him 
from  now  setting  up  the  defense  relied  upon.  Where 
demand  is  made  upon  a  party  for  the  delivery  of  property, 
he  must  act  in  good  faith,  and  put  his  refusal  upon  the  true 
ground  which  he  expects  to  rely  upon  at  the  trial.  He  can 
not  make  one  excuse  when  the  demand  is  made,  and  when 
the  suit  is  brought,  defend  on  another  and  different  ground. 
Wells  on  Replevin,  275,  3S0,  381;  Ingalls  v.  Buckley,  15  111. 
224;  Udell  et  al.  v.  Slocum,  56  111.  App.  216. 

The  authorities  on  this  question  are  numerous  and  uni- 
form. 

The  court  committed  no  error  in  refusing  the  evidence 
oflfered  by  appellant  to  show  that  appellee  insolently  de- 
manded the  property  and  caused  the  arrest  of  appellant 
upon  a  criminal  charge  for  the  theft  of  the  wagon.  There 
was  no  issue  in  the  case  to  which  such  evidence  would  be 
at  all  pertinent.  No  instructions  were  given  for  appellee 
and  the  only  one  refused  for  appellant  would  have  directed 
a  verdict  in  his  favor.    It  was  properly  refused. 

We  find  no  error  in  the  record  and  the  judgment  will 
be  affirmed. 
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William  H.  Bartlett  et  aL  r.  Charles  E.  Wilcox  et  al. 

1.  Partnership— ^dmiMtoiM  by  an  Alleged  Partner, — ^The  existence 
of  a  partnership  must  first  be  established  before  the  statements  and 
admissions  of  one  of  the  parties  to  the  supposed  partnership  can  be 
heard  in  evidence  against  his  alleged  partners. 

AssQmp^lt,  on  a  special  contract  Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Charles  R.  STAitRf  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 9,  1896. 

Robert  Doyle  and  W.  T.  Pankey,  attorneys  for  appel- 
lants. 

Free  P.  Morris  and  Frank  L.  Hooper,  attorneys  for 
appellees.        / 

Mr.  Presidiko  Justice  Harker  deliterbd  the  opinion  of 
TjIe  Court. 

This  suit  was  brought  by  appellants,  partners  in  the  grain 
business  at  Terre  Haute,  Indiana,  against  Charles  £.  Wil- 
cox, Chas.  M.  Dazey  and  Chas.  L.  Dazey,  appellees,  to  recover 
amount  due  appellants  on  certain  seed  oats  contracts  alleged 
to  have  been  purchased  of  them  by  Wilcox,  acting  for 
appellees  as  a  firm. 

A  trial  by  jury  was  had  upon  pleas  of  the  general  issue 
and  sworn  pleas  denying  joint  liability,  which  resulted  in 
a  verdict  for  appellees,  and  a  judgment  against  appellants 
for  costs. 

The  following  are  the  facts  as  disclosed  by  the  record: 
January  9,  1891,  Wilcox  entered  into  a  written  agreement 
for  one  year  to  buy  grain  for  appellants  at  Milford  Station, 
111.  By  this  agreement  appellants  were  to  advance  money 
as  required  for  buying  grain,  and  Wilcox  was  to  turn  over 
to  them  all  grain  purchased  at  certain  stipulated  commis- 
sions. 

Afterward  a  supplemental  contract  was  entered  into 


Second  District — May  Term,  1896.        143 

Bartlett  v.  Wilcox. 

whereby  Wilcox  was  to  let  farmers  in  the  vicinity  have 
seed  oats  for  the  season  of  1891,  and  take  from  them  obliga- 
tions to  pay  for  the  same  with  interest  at  eight  per  cent,  and 
to  sell  to  Wilcox  all  the  oats  marketed  by  them  that  year. 
A  large  amount  of  seed  oats  were  sold  in  this  way  and  many 
such  obligations  taken,  and  a  considerable  amount  of  other 
business  in  the  grain  line  done  by  Wilcox  for  appellants. 

On  January  25,  1892,  Wilcox  had  a  settlement  with 
appellants  at  Terre.  HautQ,  in  vhich  they  went  over  their 
accounts,  and,  Wilcox  representing  that  he  and  the  Dazeys 
were  partners,  a  proposition  was  made  by  appellants  to  sell 
appellee  the  seed  oats  contracts.  Wilcox  expressed  a  will- 
ingness on  his  part  to  purchase,  but  deferred  accepting 
until  he  should  return  home  and  consult  with  the  Dazeys. 
On  January  26th  he  wrote  appellants  that  they  would  take 
the  contracts  without  the  interest. 

The  verdict  of  the  jury  was  right,  under  the  issue  deny- 
ing joint  liability.  Where  the  existence  of  a  partnership  is 
made  an  issue  by  sworn  pleadings,  and  has  not  been  estab- 
lished as  regards  a  transaction,  the  statement  of  one  of  two 
or  more  defendants  can  not  be  heard  to  bind  his  co  defend- 
ant. Degan  v.  Singer,  41  111.  28;  Hahn  v.  St.  Clair  Savings 
&  Ins.  Co.,  50  111.  456;  Montgomery  et  al.  v.  Black  et  al., 
124  111.  63. 

The  existence  of  such  partnership  must  first  be  estab- 
lished before  the  statements  and  admissions  of  one  of  the 
parties  can  be  heard  in  evidence  as  against  all. 

The  proof  in  this  case  was  clearly  sufficient  to  establish 
a  partnership  relation  between  Wilcox  and  Charles  L.  Dazey, 
bat  not  to  show  that  Charles  M.  Dazey  was  a  partner. 

In  this  form  of  action  and  under  the  pleadings  upon  which 
the  issues  were  submitted  to  the  jury,  there  could  not  be  a 
finding  against  part  and  for  part  of  the  defendants. 

There  was  no  error  in  refusing  certain  instructions  offered 
by  the  plaintiff. 

Judgment  affirmed. 
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Chicago^  Barlington  &  Qnincy  Railroad    Company  t. 

Lillie  Libey^  Adm'r^  etc. 

1.  Juries— iJaw  no  Right  to  Theorize. — A  jury  has  no  right  to 
theorize  on  either  side  of  a  case,  but  the  parties  must  establish  by  evi- 
dence the  respective  theories  advanced  by  them,  if  necessary  to  main- 
tain their  cause. 

2.  Nbquoence — Recoveries  for.  Must  be  Based  on  the  Negligence  De- 
dared  on. — In  a  suit  for  personal  injuries,  said  to  have  been  caused  by 
the  negligence  of  the  defendant,  a  recovery  must  be  based  on  the  neg- 
ligence charged  in  the  declaration,  and  an  instruction  which  leaves  the 
jury  at  liberty  to  find  that  such  injuries  were  the  result  of  any  fault  or 
negligence  of  the  defendant,  whether  charged  in  the  declaration  or  not, 
is  bad. 

8.  Verdicts — Belief  of  Jury  Must  be  Bastd  on  the  Evidence. — An  in- 
struction which  tells  a  jury  that  if  they  believe  certain  facts  they  should 
find  accordingly,  is  bad.  The  belief  upon  which  a  jury,  is  authorized  to 
act  must  be  based  upon  the  evidence. 

4.  Instructions — Should  Not  Asfnime  Fac<«.— Instructions  should  not 
assume  facts  which  are  in  dispute. 

6.  Same — ^Must  Apply  to  the  Evidence. — Even  though  an  instruction 
may  contain  a  correct  proposition  of  law,  it  should  not  be  given  unless 
it  applies  to  the  evidence. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Knox  County;  the  Hon..  John  J.  Glenn,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1806.  Reversed  and  re- 
manded.   Opinion  filed  December  9,  1896. 

Williams,  Lawrence  &  Williams,  attorneys  for  appel- 
lant; O.  F.  Price,  of  counsel. 

Charles  S.  Harris,  Edward  J.  King  and  J.  A.  McKenzie, 
attorneys  for  appellee. 

Mr.  Justice  Crabtrbe  delivered  the  opinion  op  the 
Court. 

This  was  an  action  on  the  case  brought  by  appellee,  as 
administratrix  of  the  estate  of  her  husband,  Moses  Libey, 
deceased,  to  recover  damages  for  his  death  while  in  the 
service  of  appellant  as  a  brakeman  on  one  of  its  freight 
trains.  There  was  a  verdict  and  judgment  for  appellee  for 
$3,000,  and  appellant  brings  the  case  here  by  appeal* 
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The  negligence  charged  in  the  declaration  is,  that  appel- 
lant ^^  suffered  and  allowed  An  iron  spout  or  conduit  to 
remain  and  be  in  an  improper  and  too  nearly  horizontal 
position,  so  that  the  same  extended  out  and  over  the  top  of 
defendant's  train,  and  that  but  a  few  feet  intervened 
between  the  said  spout  and  the  top  of  the  cars;  and  that  ^ 
said  defendant,  when  said  spout  or  conduit  was  placed  in 
said  position,  wrongfully,  negligently  and  carelessly  caused 
a  locomotive  and  train  of  cars  to  be  driven  along  on  said 
main  track  at  and  in  close  proximity  to  said  water  tank  and 
spout,  and  that  by  means  of  the  premises,  and  by  reason  of 
the  wrongfulness,  carelessness  and  improper  manner  afore- 
said, the  said  Moses  Libey  was  then  and  there  struck  with 
great  force  and  violence  by  the  said  water  spout  or  conduit, 
and  was  then  and  there,  by  means  thereof,  hurled  with 
great  force  and  violence  from  and  off  said  freight  train 
to  and  upon  the  ground,  and  was  thereby  then  and  there 
killed."  The  declaration  contains  the  usual  averments  as  to 
due  care  on  the  part  of  the  deceased. 

The  facts,  as  shown  by  the  evidence,  are  substantially  as 
follows : 

Moses  Libey,  the  deceased,  was  a  brakeman  on  one  of 
appellant's  freight  trains,  passing  Piano  at  3:25  on  the 
morning  of  January  29,  1895.  The  railroad  at  that  station 
runs  nearly  east  and  west,  and  on  the  south  side  of  the 
track  there  was  a  water-tank  for  the  purpose  of  supplying 
engines  with  water.  Attached  to  this  tank  was  a  spout  or 
conduit,  about  13^  feet  in  length,  and  weighing  some  160 
pounds,  retained  in  position  away  from  the  tank  by  a 
counterpoise  weighing  about  148  pounds.  To  use  this  pipe 
in  conveying  water  into  the  tank  of  the  tender,  it  was 
pulled  down  by  means  of  a  rope  attached,  and  after  using, 
the  spout  was  lifted  up  until  the  counterpoise  operated  to 
restore  it  to  almost  a  perpendicular  position  away  from  the 
track.  The  train  on  which  deceased  was  braking  did  not 
stop  in  Piano  on  the  trip  when  he  was  killed,  and  the  last 
engine  that  took  water  at  the  tank  in  question  was  hauling 
train  No.  92,  which  passed  through  Piano  shortly  after  six 
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o'clock  on  the  evening  of  January  28,  1895,  some  eight  or 
nine  hours  before  Libey's  train  passed  the  same  point. 

The  deceased  was  last  seen  alive  in  the  cupola  of  the 
caboose  upon  which  he  was  riding,  by  the  conductor  of  his 
train,  just  as  the  train  was  coming  into  Piano,  and  he  then 
had  his  head  resting  sideways  upon  his  shoulder,  as  if  he 
might  have  been  asleep.  His  absence  from  the  cupola  was 
not  discovered  until  the  tmin  had  run  about  three  miles 
e;ust  of  Piano,  when  the  conductor  missed  him,  but  sup- 
posing he  was  elsewhere  about  the  train,  no  search  was 
made  for  him  until  they  stopped  at  Aurora,  fourteen  miles 
from  Piano.  It  being  then  ascertained  with  certainty  that 
deceased  was  not  on  the  train,  a  party  with  a  switch  engine 
and  car  were  sent  back  over  the  road  to  search  for  him. 
He  was  found  at  Piano,  at  a  point  about  120  feet  east  of 
the  water  tank,  and  he  was  then  in  an  unconscious  and 
dying  condition.  He  subsequently  died  from  his  injuries, 
never  having  regained  consciousness.  It  was  some  two 
hours  from  the  time  his  train  passed  through  Piano  until 
he  was  found. 

The  theory  of  appellee's  case  is  that  by  reason  of  appel- 
lant's negligence,  the  water  spout  and  its  appliances  became 
so  clogged  with  ice  that  it  would  not  remain  in  place,  but 
dropped  down  to  a  somewhat  horizontal  position,  and  that 
when  deceased,  in  the  discharge  of  his  duty,  was  riding  on 
the  top  of  the  caboose,  he  came  into  collision  with  the  spout, 
whereby  he  was  knocked  off  the  train  and  so  injured  as  to 
cause  his  death.  While  this  is  the  theory,  there  is  no  direct 
evidence  to  substantiate  it.  That  it  is  possible  the  deceased 
came  to  his  death  in  this  way  may  be  conceded,  and  yet 
another  theory  is  equally  possible.  The  evidence  shows 
that  the  top  of  the  caboose  was  icy  and  slippery,  and  it 
being  the  duty  of  deceased  to  give,  from  the  rear  car,  what 
the  witnesses  call  the  "  high  ball "  signal,  or  signal  to  go 
ahead  without  stopping,  to  the  crew  of  the  engine,  the  theory 
of  appellant  is,  that  in  passing  out  upon  the  top  of  the 
caboose  to  give  the  signal,  he  slipped  and  fell,  and  thus  was 
killed.    As  no  one  saw  the  deceased  fall,  there  is  no  direct 
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evidence  as  to  how  he  came  from  the  caboose  to  the  ground, 
and  either  theory  is  possibly  correct.  But  mere  theory  is 
not  sufficient  to  render  the  appellant  liable;  the  charge  of 
negligence  must  be  proved  as  alleged.  Only  one  witness 
testifies  to  seeing  the  spout  out  of  position,  and  this  was 
after  deceased  had  been  found  injured,  while  quite  a  num- 
ber of  witnesses,  having  equal  opportunities,  testify  to  the 
contrary.  The  evidence  shows  that  seven  trains  had  passed 
the  tank  and  spout  in  question  from  the  time  water  was 
last  taken  therefrom  at  six  o'clock  the  evening  before,  prior 
to  the  passing  of  the  train  on  which  deceased  was  employed, 
and  the  engineers  and  firemen  of  several  of  them  testify 
that  in  passing  they  noticed  the  spout,  and  it  was  in  its 
proper  position.  The  evidence,  we  think,  shows  conclusively 
that  if,  after  using,  the  spout  were  lifted  up  so  that  the 
counterpoise  brought  it  to  its  proper  position,  it  could  not 
drop  down  again  without  some  human  agency,  and  if  the 
witnesses  who  saw  the  spout  in  its  proper  position  at  various 
times  through  the  night  are  to  be  believed  (and  we  see  no 
reason  why  they  are  not),  then  the  spout,  if  dropped  down  as 
the  one  witness  testifies  to,  must  have  been  pulled  down  by 
some  person;  but  as  to  whom  it  was,  whether  an  employe  of 
appellant  or  a  stranger,  there  is  no  proof,  nor  is  there  any 
evidence  that  it  was  done  through  the  negligence  of  appel- 
lant. 

A  careful  examination  of  the  evidence  shows  that  it  is  a 
matter  of  serious  question  as  to  how  the  deceased  came  to 
his  death.  Under  these  circumstances  it  was  a  matter  of 
great  importance  that  the  jury  should  be  accurately  in- 
structed. There  was  no  charge  or  claim  in  the  declaration, 
nor  was  there  any  proof,  that  the  spout  in  question,  and  its 
appliances,  were  "defectively  constructed,"  and  yet  the 
second  instruction  given  for  plaintiff  below  tells  the  jury 
that  if  they  "  shall  believe  that  Moses  Libey  came  to  his 
death  by  reason  of  a  defectively  constructed  or  placed  water 
spout,  as  alleged  in  the  declaration,  and  that  such  defect 
which  caused  his  death  was  the  result  of  fault  or  neglect 
and  carelessness  of  the  defendant,"  «  «  *  they  should 
find  for  the  plaintiff,  etc. 


148  Appellate  Courts  of  Illinois. 

Vol.  68.]  C,  B.  &  Q.  R.  R.  Co.  v,  Libey. 

The  vice  of  this  instruction  is  that  it  submits  to  the  jury 
an  issue  that  was  not  in  the  case.  Then,  again,  it  assumes 
that  the  defective  construction,  or  defective  placing  of  the 
pipe  caused  the  death;  this  was  clearly  improper.  Instruc- 
tions should  not  assume  facts  as  being  proven.  The  in- 
struction was  also  faulty  in  giving  the  jury  to  understand 
that  if  they  "  believed  "  a  certain  fact,  whether  such  belief 
was  based  upon  the  evidence  or  not,  they  were  at  liberty 
so  to  find. 

The  belief  upon  which  a  jury  is  authorized  to  act,  must 
be  based  upon  the  evidence.  In  this  case  the  jury  may  have 
believed  that  the  deceased  came  to  his  death  by  reason  of 
the  pipe  being  out  of  its  proper  position,  because  that  would 
seem  to  them  a  plausible  theory,  but  they  should  not  be  told 
that  they  might  so  find  unless  such  belief  was  sustained  by 
the  evidence. 

The  third  instruction  given  for  appellee  is  faulty,  in  that 
it  does  not  confine  the  cause  of  death  to  the  negligence 
charged  in  the  declaration,  but  leaves  the  jury  at  liberty  to 
find  that  such  death  was  the  result  of  any  fault  or  negli- 
gence of  appellant  whatever,  whether  charged  in  the  declara- 
tion or  not,  which  was  clearly  improper.  While  the  jury, 
from  this  instruction,  were  given  the  liberty  of  speculating 
or  guessing  as  to  the  cause  of  death,  yet  they  were  told,  in 
effect,  that  when  it  came  to  any  matter  of  defense  which 
might  be  set  up  by  appellant,  they  had  no  right  to  guess, 
^'  unless  such  guess  is  the  natural  and  proper  conclusion  to 
be  drawn  from  the  evidence."  The  jury  have  no  right  to 
guess  on  either  side  of  a  case.  The  plaintiff,  as  well  as  the 
defendant,  must  establish  by  evidence  the  respective  theo-  I 

ries  advanced  by  them,  if  necessary  to  maintain  their  case. 
We  think  the  instruction,  as  given,  was  erroneous  and  mis- 
leading. , 

The  fourth  instruction  was  clearlv  uncalled  for  and  mis-  I 

leading,  and  was  not  warranted  by  any  evidence  in  the  case. 
So  far  as  the  matter  of  the  probable  negligence  of  a  fellow- 
servant  was  concerned,  it  took  the  entire  question  from  the 
jury.    If  the  death  of  Libey  was  caused  by  the  negligence  I 
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of  a  lellow-servant  ia  the  same  line  of  employment,  then 
the  common  master  would  not  be  liable,  unless  it  had  failed 
in  its  duty  to  exercise  due  care  in  the  employment  of  such 
fellow-servant,  and  on  this  point  there  was  not  a  particle  of 
proof.  And  yet  the  jury  were  told  by  this  instruction  that 
Libey  had  a  right  to  assume  that  appellant  had  exercised 
reasonable  care  in  the  selection  of  its  employes;  that  he  was 
not  bound  to  investigate  whether  it  had  done  so  or  not,  and 
that  until  such  time  as  notice  to  the  contrary  was  brought 
home  to  him,  he  had  a  right  to  act  on  such  assumption. 
Even  though  the  instruction  may  contain  a  correct  proposi- 
tion of  law,  yet  as  applied  to  the  evidence  or  the  facts  of 
this  case,  it  should  not  have  been  given.  Its  practical  effect 
was  to  neutralize  every  other  instruction  given  upon  the 
subject  of  fellow-servants,  and  absolutely  cutout  any  defense 
based  upon  the  theory  that  deceased  came  to  his  death 
through  the  negligence  of  a  fellow-servant. 

For  these  errors  in  the  instructions,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


68      149 
108    M76 


Atehison,  T.  and  S.  F.  B.  B,  Go.  v.  John  H.  Alsdurf^ 

Adm.,  etf. 

1.  New  TRiAis—TTie  Statute  in  Regard  to,  Canstrued.—The  provis- 
ion in  the  practice  act  that  no  more  than  two  new  fcrials  upon  the  same 
grounds  shaU  be  granted  to  the  same  party  in  the  same  cause,  applies 
only  to  trial  courts  and  does  not  operate  to  restrict  the  power  of  courts 
of  i^>peal  to  reverse  judgments  in  the  same  case  any  number  of  times. 

2.  VsBDlcrrs — Against  the  Weight  of  the  Eiyidence—Duty  of  a  Court 
of  Appeal, — In  a  case  where  the  verdict  is  clearly  against  the  weight 
of  the  evidence,  it  is  not  only  the  right  but  the  duty  of  a  court  of  ap- 
peal, to  reverse  the  judgment. 

8.  EJvroENCB— Mt«<  Follow  the  Pleading—Absence  of,  can  not  he  Sup- 
plied by  Conjecture. — ^In  a  suit  against  a  railroad  company  for  injuries 
caused  by  the  defective  condition  of  its  track  and  rails,  the  plaintiff 
must  prove  by  evidence  the  defective  condition  as  described  in  the 
declaration  and  that  such  defect  produced  or  caused  the  accident,  and 
the  absence  of  such  proof  can  not  be  supplied  by  speculation  and  theory. 
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Trespass  on  the  Case. — Death  from  negligent  act.  Error  to  the  Circuit 
Court  of  Qrundy  County;  the  Hon.  Charles  Blanchard,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Reversed.  Opinion 
filed  December  9,  1896. 

EoBEBT  Dunlap,  S.  C.  Stouoh  and  Eldon  J.  Cassodat,  at- 
torneys for  plaintiflf  in  error;  E.  D.  Kenna,  of  counsel. 

E.  S.  Cloveb,  attorney  for  defendant  in  error. 

Mb.  Justice  Cbabtbee  delitebed  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  to  recover  damages  sus- 
tained by  the  widow  and  next  of  kin  of  Eugene  C.  Judd, 
deceased,  who  was  a  brakeman  in  the  employ  of  plaintiff  in 
error,  and  was  killed  while  working  about  one  of  its  trains 
of  cars  at  Mason,  111.,  on  November  12,  1890.  There  was  a 
trial  by  jury  resulting  in  a  verdict  and  judgment  in  favor  of 
defendant  in  error  for  $2,000. 

The  case  has  been  before  this  court  on  two  former  occa- 
sions, and  twice  the  judgment  of.  the  court  below  has  been 
reversed.    47  111.  App.  200;  56  111.  App.  578. 

The  facts  are  substantially  as  stated  in  our  first  opinion 
as  delivered  by  Justice  Cartwright,  with  the  exception  noted 
by  Justice  Harker  in  the  second  opinion,  viz.:  It  now  appears 
that  at  the  time  that  he  came  to  his  death  deceased  was  on 
the  same  side  of  the  train  as  the  rear  brakeman.  It  is  un- 
necessary, therefore,  to  restate  the  facts,  as  the  evidence 
upon  the  last  trial  was  not  materially  different  from  what  it 
was  on  the  two  former  trials.  On  the  last  occasion  when  this 
case  was  before  us,  we  reversed  the  judgment  solely  upon 
the  ground  that  the  verdict  was  against  the  evidence,  and 
that  is  the  principal  reason  now  urged  for  a  third  reversal. 

We  feel  constrained  to  hold  that  the  point  is  well  made 
and  that  the  verdict  upon  the  last  trial  is  not  warranted  by 
the  evidence.  We  are  not  unmindful  of  the  fact  that  three 
juries  have  found  the  issues  for  defendant  in  error,  upon 
substantially  the  same  evidence,  and  it  is  insisted  by  his 
counsel  that  judgment  in  a  cause  will  never  be  oftener  than 
twice  reversed,  because  the  verdict  is  against  the  evidence. 
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We  do  not  understand  that  there  is  any  such  rule  of  law. 
In  the  case  of  Stanberry  v.  Moore,  56  111.  472,  it  was  held 
that  the  statute  which  provides  that  no  more  than  two  new 
trials  shall  be  granted  in  the  same  case,  has  special  applica- 
tion to  suits  in  the  Circuit  Court,  and  does  not  operate  to 
restrict  the  power  of  the  Appellate  Court  in  reversing  judg- 
ments in  the  same  ca^  any  number  of  times.  And  in  that 
case  a  third  verdict  was  set  aside  by  the  Supreme  Court 
because  it  was  not  supported  by  the  evidence.  See  also, 
Wolbrecht  v.  Bauragarten,  26  111.  291. 

In  the  case  of  111.  Cent.  R.  R.  Co.  v.  Patterson,  93  111. 
290,  the  same  ruling  was  followed,  and  judgment  based  upon 
the  verdict  of  a  third  jury  was  reversed,  and  the  cause  was 
not  remanded. 

In  a  case  where  the  verdict  is  clearly  against  the  weight 
of  the  evidence,  it  is  not  only  our  right,  but  our  duty,  to 
set  it  aside  and  reverse  the  judgment. 

Upon  the  facts  as  shown  by  the  evidence  taken  on  the  last 
trial,  we  see  no  reason  for  changing  or  modifying  anything 
contained  in  our  former  opinions.  It  still  remains  that  the 
cause  of  Judd's  death  is  wholly  a  matter  of  speculation  and 
conjecture.  It  may  be  that  he  stumbled  and  fell  on  account 
of  the  unballasted  condition  of  the  track;  or  it  may  be  that 
his  overalls  caught  upon  a  splinter  in  the  rail  and  caused 
his  fall.  But  this  is  mere  theory,  as  to  which  there  is  no 
proof.  Were  this  the  only  theory  upon  which  the  fall  and 
death  of  the  deceased  could  be  reasonably  based,  we  would 
not  be  inclined  to  reverse  the  judgment.  But  it  is  not;  a 
number  of  theories  may  be  set  up  which  are  equally  as 
plausible,  and  just  as  liable  to  be  the  true  one,  as  that  relied 
itpon  by  defendant  in  error.  In  the  end  be  is  obliged  to 
say  that  the  fall  was  caused  either  by  the  defective  con- 
dition of  the  track,  or  the  splinter  on  the  rail,  but  which,  he 
can  not  say,  nor  does  the  evidence  disclose.  It  devolved 
upon  defendant  in  error  to  prove,  by  evidence,  the  defect- 
ive condition  of  the  track  and  rails  as  described  in  the 
declaration,  and  also  that  such  defect  produced  or  caused 
the  accident.    The  plaintiff's  case  must  be  proved  as  laid  in 
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the  declaration,  and  the  absence  of  proof  can  not  be  sup- 
plied by  speculation  and  thepry. 

In  the  jcase  of  Phil.  &  Beading  E.  Co.  v.  Schertle,  97  Pa. 
St.  450  (S.  C,  2  Am.  &  Eng.  E.  C.  158),  a  brakeman  was  in- 
jured while  attempting  to  couple  a  car  to  the  tender  of  an 
engine,  because,  as  alleged,  the  steps  were  imperfect  in 
number  and  construction,  and  the  spaces  between  the  ties 
and  sills  were  unfilled,  so  that  the  road  bed  was  rough  and 
uneven  and  full  of  pits  and  holes.  In  deciding  the  case  the 
court  sa}'^ :  '^  As  to  how  he  fell  or  the  cause  of  his  falling, 
there  is  not  a  word  of  evidence.  The  theory  of  the  plaint- 
iffs was  that  his  falling  was  occasioned  either  by  reason  of 
the  roughness  or  inequalities  of  the  track,  or  in  an  attempt 
to  get  on  the  tank;  the  allegation  being  that  the  step  was 
defective,  and  that  he  miss^  his  footing  because  of  such 
defect.  It  £(ppeared  that  the  track,  at  the  particular  point 
wljiere  the  accident  occurred,  was  in  the  course  of  being  re- 
paired; that  it  had  been  raised  a  few  inches,  and  the  space 
between  the  ties  had  not  been  ballasted  or  filled  in.  *  * 
There  was  not,  however,  as  before  stated,  a  particle  of 
proof  that  either  the  track  or  the  step  had  anything  to  do 
with  his  death.  For  aught  that  appeared,  he  may  have 
fallen  in  a  fit,  or  from  some  cause  wholly  disconnected  with 
either. 

The  case  was  submitted  to  the  jury  without  evidence,  and 
the  verdict  has  no  better  foundation  than  a  guess,  or  at  most 
mere  possibilities.     This  will  not  do." 

To  the  sd,me  effect  are  the  following  cases :    Southern 
Pacific  E.  Co.  v.  Johnson,  69  Fed.  Eep.  559;  Manning  v.- 
C.  &  W.  M.  E.  Co.,  63  N.  W.  312;  Sorensen  v.  Menasha 
Paper  ife  Pulp  Co.,  56  Wis.  338. 

Many  other  cases  might  be  cited  to  the  same  effect,  but 
we  deem  it  unnecessarv. 

The  language  used  by  the  courts  in  some  of  the  cases 
above  cited,  is  entirely  applicable  to  the  case  at  bar.  As 
we  said  in  a  former  opinion  (56  App.  580),  "  No  one  saw  him 
(the  deceased)  enter  between  the  cars,  and  it  is  not  known 
why  he  went  there.  He  was  found  crushed  and  dead  under 
the  car.    A  proper  inference  from  the  proof  is,  that  he  was 
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killed  by  the  wheels  of  the  (?ar,  when  propelled  violently 
against  him  by  the  engine,  caboose  and  coal  car.  But 
whether  he  caught  in  an  iron  sliver  or  rail  and  was  tripped 
to  the  ground,  stumbled  over  a  projecting  tie,  or  was 
knocked  to  the  ground  by  the  violence  with  which  the  car 
was  propelled  against  him,  is  mere  conjecture."  Now  if  we 
go  into  the  realms  of  conjecture  we  may  suppose  that  de- 
ceased, in  passing  between  the  cars,  stumbled  and  fell  over 
the  rail  or  was  taken  with  a  sudden  vertigo  or  dizziness,  and 
thus  fell,  or  that  he  was  from  any  other  cause  rendered 
incapable  of  taking  proper  care  of  himself  at  the  moment; 
but,  as  we  have  seen,  that  will  not  do;  to  entitle  the  plaintiff 
to  recover,  he  must  not  only  show  the  negligence  of  the 
defendant,  but  that  the  negligence  charged  caused  the 
injury.    We  think  this  has  not  been  done  in  this  case. 

As  was  said  in  the  case  of  Sorensen,  Adm'r,  v.  Menasha 
P.  &  P.  Co.,  supra:  "  From  all  that  appears  in  the  evidence, 
it  was  a  mere  accident  and  unaccountable." 

"We  are  still  of  the  opinion,  also,  that  the  evidence  entirely 
fails  to  show  that  deceased  was  in  the  exercise  of  due  care 
for  his  own  safety  at  the  time  he  was  killed. 

No  one  saw  him  struck,  nor  was  any  one  near  him  at  the 
time  of  the  accident.  Under  these  circumstances  it  was 
proper  to  receive  evidence  concerning  the  character  and 
habits  of  deceased  as  to  the  exercise  of  care  for  his  own 
safety,  and  such  testimony  was  introduced;  one  witness 
says  "  he  was  sober,  active  and  very  cautious  in  the  dis- 
charge of  his  duties."  While  this  may  have  been  true  of  him 
in  general,  it  seems  to  us  that  at  the  time  of  his  death  he 
showed  such  an  utter  disregard  for  his  own  safety  as  en- 
tirely precludes  the  right  of  recovery. 

According  to  the  theory  of  counsel  for  defendant  in  error, 
the  deceased  went  between  the  cars  either  to  couple  them 
together  or  to  ascertain  whether  they  were  already  coupled. 
The  night  was  dark,  yet  he  set  his  lantern  on  the  end  of  a 
tie  and  went  between  the  cars,  without  any  notice  or  signal 
to  the  engineer,  who  was  operating  the  engine,  or  to  the 
rear  brakeman,  who  was  controlling  the  movement  of  the 
engineer  by  signals  to  him,  and  in  some  manner  got  under 
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the  wheels  and  was  killed.  Even  tbousfh  witnesses  mav 
swear  that  such  action  was  according  to  the  usual  course 
and  custom  of  doing  that  kind  of  work,  it  seems  to  us,  as  a 
matter  of  ordinary  common  sense,  it  was  highly  dangerous, 
and  we  fail  to  find  in  the  evidence  anything  to  show  its  ne- 
cessity. Without  unnecessarily  extending  the  length  of  this 
opinion,  we  think  the  judgment  must  be  reversed  for  the 
two  reasons,  that  the  evidence  does  not  show  that  the 
alleged  negligence  com  plained  of  caused  the  injury,  and  that 
the  deceased  came  to  his  death  bv  his  own  want  of  due  care. 
Inasmuch  as  the  defendant  in  error,  after  three  trials,  has 
been  unable  to  establish  a  cause  of  action  upon  the  facts, 
the  case  will  not  be  remanded. 

Finding  of  Facts  to  be  Made  a  Pabt  of  the  Judgment. 

"We  find  that  deceased  came  to  his  death  from  some 
accident  the  cause  of   which  is  not  shown  by  the  evidence. 

That  the  deceased  did  not  receive  the  injury  which 
caused  his  death  by  any  fault  or  negligence  of  the  plaintiff 
in  error. 

We  further  find  as  a  fact  that  the  deceased  was,  at  the 
time  of  his  death,  guilty  of  such  a  want  of  ordinary  care 
for  his  own  safety  as  to  be  responsible  for  his  own  death, 
and  that  but  for  such  want  of  ordinary  care  he  would  not 
have  been  killed." 


6»      154 
2048  •410 


The  Tillage  of  Kewanee  t.  John  H.  Ladd. 

1.  Cities  and  Villages— CTainp  Private  Sewers— Liability  o/.— A 
village*  by  connecting  its  sewere,  ditches  or  drains  with  the  drains  con- 
structed by  private  persons,  and  by  draining:  the  surface  water  of  the 
streets  and  the  sewage  of  the  village  into  such  private  drains,  adopts 
them  and  becomes  responsible  for  damage  done  by  polluted  watpr  passing 
through  them  to  the  same  extent  as  if  it  had  originally  constructed  them. 

2.  Same— May  be  Liable  as  Joint  Tort  Feasors  for  an  ^tire  Damage. 
— By  flowing  its  sewage  through  private  drains,  a  village  contributes  to 
produce  an  injury  caused  by  sewage  issuing  from  such  drains.  It  thus 
becomes  a  joint  tort  fecLsorand  as  such  is  liable  for  the  whole  damage. 
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Trespass  on  the  Case,  for  injuries  caused  by  sewage.  Appeal  from 
the  Circuit  Court  of  Henry  County;  the  Hon.  Hiram  Bigelow,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  December  9.  1896. 

Chas.  E.  Stubtz  and  Blish  &  Lawson,  attorneys  for  ap- 
pellant. 

Charles  K.  Ladd,  attorney  for  appellee. 

Mr.   Justiob  Crabtbee  deliybbed  the  opinion  op  the 

COUBT. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  reason  of  appellant  wrongfully  flowing  water 
contaminated  by  poisonous  substances,  and  discharging  the 
same  upon  lands  of  appellee,  whereby  it  is  claimed  his  past- 
ure and  stock  were  damaged,  and  some  of  his  stock  and 
horses  killed.  There  was  a  trial  by  jury,  verdict  for  $750, 
and  judgment  for  that  amount  in  favor  of  appellee.  Appel- 
lant brings  the  case  to  this  court  and  insists  upon  a  reversal 
because  it  claims : 

1.  The  evidence  fails  to  show  that  the  village  of  Kewa- 
nee has  in  any  way  contributed  to,  or  done,  the  damage 
complained  of  by  appellee. 

2.  That  the  verdict  is  not  sustained  by  the  evidence. 

3.  That  the  evidence  does  not  show  that  the  water  was 
the  cause  of  the  injury  to  appellee's  stock. 

4.  That  the  damages  are  excessive. 

5.  That  the  court  erred  in  giving  and  refusing  instruc- 
tions. 

We  think  the  evidence  was  sufiicienl  to  sustain  the  ver- 
dict. 

The  village,  by  connecting  its  sewers,  ditches  or  drains 
with  the  drains  constructed  by  private  persons,  and  drain- 
ing the  surface  water  of  the  streets  and  sewage  of  the  vil- 
lage into  these  private  tile  drains,  adopted  them,  and  would 
be  responsible  for  the  flowage  of  polluted  water  through 
them,  to  the  same  extent  as  if  it  had  originally  constructed 
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the  drain  or  laid  the  tile.  By  flowing  its  sewage  through 
these  private  drains  the  village  at  least  contributed  to  pro- 
duce the  injury  sustained  by  appellee.  It  thus  became  a 
joint  tortfeasor^  and  as  such  would  be  liable  for  the  whole 
damage.  We  can  not  say  the  damages  are  excessive.  Ap- 
pellant did  not  attempt,  by  evidence,  to  controvert  the 
amount  of  damages  sworn  to  by  appellee's  witnesses,  and 
therefore,  on  that  question,  the  verdict  was  warranted  by 
the  evidence. 

We  find  no  material  error  on  the  part  of  the  court  in 
giving  or  refusing  instructions,  and  the  judgment  will  be 
affirmed. 


1  q  J.  A.  Trawick  v.  Peoria  &  Ft.  C.  St.  Ry.  Co. 

1 .  CJORPORATiONS— JVcaumpf  ton*  cu  to  Power  of  President  of  ^Notice 
of  Restrictions  Necessary. — The  president  of  a  corporation  may  be 
presumed  to  be  authorized  to  employ  a  bookkeeper  for  the  company 
and  a  person  so  employed  is  not  bound  by  any  by-laws  of  the  company 
restricting  the  powers  of  the  president  unless  he  had  notice  of  them. 

2.  Master  and  Servant—  Wrongful  Discharge  of— Suits  for  Amoun  t 
Dwe  on  Salary. — A  servant  who  was  employed  for  a  specified  term  and 
wrongfully  discharged  during  such  term,  has  a  right  to  recover  his  salary 
according  to  the  terms  of  the  contract,  and  may  bring  separate  suits  for 
payments  due  him  as  soon  as  they  mature. 

8.  Master  and  Servant— X)t«c/iarflrc  Before  Expiration  of  Contract 
and  Offer  of  Employment  at  Reduced  Wages. — When  a  person  is  em- 
ployed for  a  stated  time  at  stipulated  monthly  wages  and  is  notified  of 
a  reduction  in  his  wages  before  the  expiration  of  the  term,  an  acceptance 
of  continued  employment  at  the  reduced  rate  would  be  a  modification 
of  the  original  contract,  and  an  abandonment  of  any  claim  for  more;  and 
a  rejection  of  the  ofifer  neither  prejudices  his  right  of  action  nor  reduces 
the  amount  of  his  recovery. 

4  Pleading — Wages  Due  Under  a  Special  Contract  Recoverable 
Under  the  Common  Counts. — When  a  person  who  is  employed  under  a 
special  contract  is  discharged  without  fault  on  his  part  before  the  ex- 
piration of  the  term,  he  may  recover  the  stipulated  wages  under  the 
conmion  counts. 

Assampsit,  for  a  wrongful  discharge.  Appeal  from  the  County  Court 
of  Peoria  County;  the  Hon.  Robert  H.  Lovett,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  file(| 
December  9,  1896. 
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Israel  C.  PinkKbt,  attorney  for  appellant. 
Irwin  &  Slemmons,  attorneys  for  appellee. 

Mr.  Justice  Lacey  deuvbred  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  appellee  in 
the  County  Court  of  Peoria  County. 

By  agreement  of  parties  a  jury  was  waived  and  a  hear- 
ipg  had  before  the  court,  which,  on  March  4,  1896,  found 
for  the  plaintiff  below  and  rendered  judgment  against  the 
appellant  for  the  sum  of  $236.07  and  costs  of  suit. 

The  declaration  contained  onl^  the  common  counts. 

On  the  trial  of  the  cause  it  appeared  from  the  evidence 
introduced  that  the  claim  was  based  on  the  followin<;  con- 
tract,  dated  August  23, 1895 : 

"  Chicago,  III.,  8-23-'95. 
Mr.  J.  A.  Trawick,  Peoria,  111. 

Dear  Sir:  We  find  that  appointments  made  a  week  or 
two  since  are  illegal,  by  reasoh  of  the  incorporation  papers 
of  the  Peoria  &  Fort  Clark  Street  Railway  Co.  not  being 
filed  in  the  county  of  Peoria  before  the  officers  were  elected; 
I  therefore  confirm  your  appointment  as  cashier  and  book- 
keeper of  the  Peoria  &  Fort  Clark  Street  Railway  Co.  for 
a  term  of  one  year  from  date,  at  a  salary  of  $ir5  per  month, 
payable  semi-monthly. 

Tours  truly, 

F.    W.    HORNE, 

Pres.  Peoria  &  Fort  Clark  Street  Railway  Co. 
Witness :  A.  M.  Searles." 

The  appellee  immediately  entered  upon  his  duties  as 
cashier  and  bookkeeper  for  appellant  under  the  terms  of 
his  appointment,  and  continued  in  such  capacity  until  Octo- 
ber 15,  1895,  during  which  time  he  performed  his  services 
in  a  manner  satisfactory  to  the  company,  when,  on  that 
date,  the  general  manager  informed  appellee  that  his  salary 
had  been  reduced  from  $115  to  $90  per  month. 

The  appellee  refused  to  accept  the  reduction  and  in3isted 
on  his  contract. 
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Mr.  Briley,  the  manager,  then  told  appellee  that  if  he 
would  not  accept  $90  per  month  that  he  would  have  to  ask 
for  his  resignation. 

The  manager  then  said  "  that  only  left  one  alternative," 
and  he  would  have  to  let  appellee  out,  and  said  about  all 
there  was  to  do  was  to  turn  over  the  books  to  Mr.  Teter, 
the  cashier,  which  appellee  did.  Appellee  testified  that  he 
had  been  willing  to  proceed  with  his  services  under  his 
employment. 

The  suit  was  commenced  the  26th  day  of  December,  1895, 
and  the  appellee  claimed  and  recovered  from  and  including 
the  16th  day  of  October,  1895,  to  the  26th  day  of  Decem- 
ber the  same  year,  at  the  rate  of  $115  per  month,  making 
$226.07. 

There  is  no  dispute  about  the  amount  of  the  judgment 
being  correct,  provided  the  appellee  had  a  right  of  recovery 
at  all  according  to  his  claim. 

The  appellant  makes  several  objections  to  the  appellee's 
right  of  recovery;  first,  that  the  president  of  the  company 
had  no  right  to  employ  appellee;  second,  that  the  employ- 
ment was  the  individual  contract  of  Home  instead  of  the 
company;  third,  that  he  might  have  continued  to  work  for 
appellant  at  $90  a  month,  received  pay  for  that  amount,  and 
then  he  would  only  be  entitled  to  recover  the  excess,  $25 
per  month;  fourth,  that  appellee  could  not  recover  under 
the  common  counts  for  work  and  labor  where  breach  con- 
sists of  wrongful  dismissal  from  service. 

We  think  there  is  nothing  in  any  of  tliese  points  raised 
by  appellant. 

It  was  clearly  the  intention  of  the  president  to  employ 
appellee  on  behalf  of  the  company,  as  the  appellee  entered 
upon  the  service  of  the  company  and  drew  his  salary  under 
the  terms  of  his  appointment,  which  clearly  sbows  that  he 
was  employed  by  the  company.  Scanlan  v.  Keith,  102  111, 
634. 

The  president  of  the  company  had  the  power  to  execute 
the  contract.  Smith  v.  Smith,  62  111.  496;  McDonald  v. 
Chrisholm,  131  111.  282;  Glover  v.  Lee,  140  111.  107. 
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The  appellee  was  not  bound  by  any  by-laws  of  the  com- 
pany restricting  the  powers  of  the  president  unless  he  had 
notice  of  them.  Union  Mutual  Life  Insurance  Co.  v.  White, 
106  111.  75;  Ashley  v.  Illinois  Steel  Company,  60  111.  App. 
179;  Smith  v.  Smith,  62  111.  497. 

The  appellee  had  a  right  to  proceed  to  bring  his  suit  at 
the  end  of  each  period  of  payment  of  the  salary  then  due 
and  treat  the  contract  as  existing:  and  recover  his  salarv  ac- 
cording  to  the  contract.  -  Hamlin  v.  Race,  78  111.  422;  Mt. 
Hope  Cemetery  v.  Widenham,  139  111.  67. 

As  we  understand  the  evidence  the  appellee  was  discharged 
for  the  reason  that  he  would  not  agree  to  a  reduction  of  his 
salary;  at  least  the  court  was  justified  in  so  finding.  Had 
appellee  acceded  to  the  proposition  to  reduce  his  wages  and 
continued  to  work  for  $90  per  month,  it  would  have  operated 
as  an  abandonment  of  his  contract,  and,  under  the  proposi- 
tion made  by  the  company,  he  was  justified  in  refusing  to 
continue  at  the  reduction. 

Had  the  appellant  offered  to  pay  $90  per  month  and  leave 
the  question  open  as  to  the  other  $25,  it  might  have  pre- 
sented a  different  question.  People's  Co-operative  Associa- 
tion V.  Lloyd,  77  Ala.  387.  And  the  appellant  has  presented 
no  proof  that  appellee  could  have  obtained  employment 
elsewhere. 

A  recovery  may  be  had  under  the  common  counts  in  a 
case  like  this.    Hallo  way  v.  Talbot,  70  Ala.  392. 

Again,  the  want  of  form  of  the  declaration  can  not  be 
made  for  the  first  time  in  this  court.  There  was  no  objec- 
tion to  the  evidence  or  motion  to  exclude  and  no  variance 
was  pointed  out  in  the  court  below.  L.  S.  &  M.  S.  Ry.  v. 
O'Connor,  115  111.  260;  Ladd  v.  Piggot,  114  111.  653. 

Many  other  cases  might  be  cited. 

The  second  refused  proposition  of  law  asked  to  be  held 
for  appellant  was  properly  refused.  The  appellee  was 
under  no  obligations  to  search  for  Home's  authority  to 
employ  him. 

The  third  and  fourth  were  also  properly  refused.  They 
present  the  proposition  that  appellee,  under  the  evidence, 
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was  to  remain  under  the  offer  of  $90  per  month,  and  on 
failure  to  do  so  could  only  recover  $25  per  month. 

As  we  have  seen,  under  the  evidence,  appellee^  was  not 
bound  to  do  so. 

We  see  no  error  in  the  record.  The  judgment  of  the 
court  below  is  affirmed. 


Andrew  G.  MeMnllen  t.  Mary  E.  MoflBtt. 

1.  Contracts— Jlfay  Not  he  Varied  by  Parol  jFrMtencc—When  both 
the  amount  of  rent  to  be  paid  and  the  property  rented  are  provided  for 
in  a  lease  it  is  proper  to  refuse  to  aUow  the  defendant,  in  a  suit  for  rent, 
to  prove  that  he  bought  the  furniture  in  the  building  leased,  and  that  the 
plaintiff  carried  o£F  part  of  such  furniture  and  refused  to  return  it. 

2.  Easements — Light  and  Air, — In  a  suit  for  rent  the  defendant  can 
not  set  off  damages  claimed  to  have  been  sustained  by  the  erection  of  a 
building  on  an  adjoining  lot  by  whiclv  light  and  air  was  cut  off  from  the 
leased  premises  on  the  ground  tiiat  such  building  was  joined  to  a  build- 
ing on  the  leased  premises  by  virtue  of  a  party-waU  agreement,  as 
neither  he  nor  his  landlord  had  any  property  in  the  light  and  air. 

8.  Party  Walls— -Rigf/if^  of  Leasees  in  Contra/its  Concerning. — An 
agreement  to  pay  part  of  the  cost  of  a  party  wall  is  personal  to  the  party 
who  constructs  the  wall  and  the  right  to  Recover  for  the  vahie  thereof, 
when  the  same  id  used  by  an  adjoining  part  owner,  does  not  pass  to  a 
lessee,  but  remains  in  such  original  owner. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Henry  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1890.  Affirmed,  Opinion  filed 
December  9,  1896. 

Charles  E.  Ladd,  attorney  for  appellant. 
Hand  &  Hand,  attorne3^8  for  appellee. 

Mr.  Justiob  Laoky  dklivkbed  the  opinion  op  the  Court. 

This  was  a  suit  originally  commenced  before  a  justice  of 
the  peace,  by  appellee  against  the  appellant,  to  recover  cer- 
tain  rent  claimed  to  be  due  from  appellant  to  her^  for  the 
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use  of  "the  hotel  building  known  as  Hotel  Main,  situate 
on  Main  street,  in  the  village  of  Kewanee." 

According  to  the  provisions  of  the  lease  appellee  was  to 
keep  the  building  in  repair  during  the  continuance  of  the 
lease,  including  any  necessary  repairs  to  the  heating  appa- 
ratus, and  any  necessary  plumbing,  except  where  the  repairs 
were  rendered  necessary  through  the  carelessness  of  appel- 
lant. 

The  party  of  the  first  part,  appellee,  was  to  do  any 
repairing  necessary  to  keep  the  building  in  presentable  con- 
dition. The  appurtenances  included  in  the  lease  were  the 
•  lot  upon  which  the  same  was  situated,  and  that  portion  of 
said  building  leased. by  Frank  H.  Davis.  The  consideration 
for  the  lease  was  a  rent  of  $100  per  month,  payable  at  the 
end  of  each  inonth  during  the  continuance  of  the  lease, 
which  was  to  continue  five  years  from  March  8,  1894,  the 
date  upon  which  appellant  took  possession  of  the  property. 

This  suit  was  commenced  to  recover  $180  back  rent,  up  to 
September  8, 1895,  for  portions  due  for  December,  Januarj'-, 
June,  July  and  August,  for  which  amount  judgment  was 
rendered  in  appellee's  favor  in  the  justice  court,  which 
amount  was  reduced  in  the  Circuit  Court,  on  account  of 
payments  and  offset,  to  $109.37. 

The  Circuit  Court  refused  to  allow  items  of  set-off  as  fol- 
lows: $3  for  cleaning  drain,  and  $1.50  for  cleaning  water 
closet,  and  $1.10  for  hose. 

In  this  we  think  the  court  committed  no  error,  as  the 
lease  did  not  cover  that  class  of  expenses  chargeable  to  ap- 
pellee, the  lessor.  The  expenditure  was  not  for  repairs, 
nor  was  it  necessary  to  keep  the  rooms  in  the  building  in  a 
presentable  condition. 

The  court  refused  to  allow  evidence  offered  by  appellant 
to  prove  that  he  bought  the  furniture  in  the  hotel  as  a  ymrt 
of  the  consideration  of  the  leasing,  and  that  the  appellee 
withheld  and  took  away  furniture  and  property  belonging 
to  appellant,  when  she  went  out  of  the  house  to  let  appel- 
lant in,  and  he  claimed  be  should  have  credit  for  the  value 
of  the  property  so  taken  as  against  the  rent  claimed  to  be  due. 

YolLXVIUU 
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We  think  the  court  committed  no  error  in  rejecting  this 
testimony.  It  clearly  would  have  been  a  violation  of  the 
rule  of  evidence  forbidding  a  written  instrument  to  be  con- 
tradicted by  parol  evidence.  It  is  insisted  by  appellant 
that  to  allow  this  evidence  would  onlv  have  been  to  have 
shown  the  true  consideration  of  the  lease,  and  that  that 
would  have  been  no  violation  of  the  rule.  We  do  not  so 
understand  it.  The  consideration  of  the  lease  was  the 
agreement  to  pay  $100  per  month,  and  the  terms  of  the 
l3ase  show  what  was  intended  to  be  granted. 

It  would  have  been  as  competent  to  contradict  the  lease 
and  show  by  parol  that  $50  siionthly  was  only  to  be  paid 
as  to  show  that  a  lot  of  furniture  was  conveyed  in  addition 
to  the  real  t v. 

Both  amount  of  rent  to  be  paid  and  the  property  leased 
were  provided  for  in  the  lease,  and  were  a  part  of  its  terms 
and  could  not  be  contradicted  by  parol  evidence. 

Another  point  of  defense  attempted  to  be  made  by  ap- 
pellant was  that  the  appellant  was  disturbed  in  a  quiet 
enjoyment  of  a  portion  of  the  leased  proi}erty,  and  that  he 
was  partly  evicted  from  a  portion  of  the  premises  by  one 
Dickey,  who  held  a  contract  for  a  party  wall  from  the 
grantor  of  appellee  prior  to  the  time  appellee  became  the 
owner  of  the  hotel,  the  said  Dickey  owning  the  land  north 
adjoining  the  hotel  property,  and  that  at  the  time  (Jt  the 
lease  Dickey  was  excavating  and  putting  in  a  foundation 
and  utilizing  the  said  party  wall  for  a  building  he  was  con- 
structing upon  his  lot,  and  appellant  knew  he  proposed  to 
use  the  said  party  wall.  Dickey  utilized  the  party  wall  when 
he  put  up  his  building  by  cutting  into  it  holes  for  the  tim- 
bers of  his  building,  and  when  he  reached  the  window 
openings  in  the  party  wall  he  filled  them  up  with  a  four-inch 
wall  which  stood  entirely  on  his  own  part  of  the  wall  and 
upon  his  own  ground.  The  appellee  had  nothing  to  do  with 
the  construction  of  the  Dickey  building,  but  received  $250 
from  Dickey,  due  on  the  party-wall  contract,  of  which  she 
became  assignee  by  her  deed  from  Davis,  her  grantor. 

On  a  hearing  before  the  court,  a  jury  being  waived,  ap- 
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pellant  offered  to  set  off  certain  damages  claimed  to  have 
been  sustained  by  the  erection  of  the  Dickey  building,  by 
which  light  and  air  were  cut  off  and  the  hotel  made  dark 
inside. 

We  can  see  no  damage  resulting  to  appellee  arising  from 
the  party-wall  contract.  The  light  and  air  would  have 
been  cat  off  just  the  same  if  Dickey  had  put  up  his  build- 
ing without  any  party-wall  contract,  and  the  owner  of  the 
hotel  building  would  have  no  cause  of  action  against  Dickey 
for  shutting  off  his  light  and  air. 

One  has  no  property  in  a  prospect,  nor  in  the  light  and 
air  that  passes  across  the  land.  An  easement  can  not  be 
claimed  in  incorporeal  servitude  of  light  arid  air,  but  even  if 
such  right  could  exist,  there  was  no  claim  that  the  hotel 
building  had  any  right  to  the  light  and  air  coming  across 
the  Dickey  lot  on  the  north  by  prescription,  and  it  would 
appear  that  the  doctrine  of  ancient  lights,  as  held  in  Eng- 
land, is  not  in  force  in  this  State.  Guest  et  al.  v.  Reynolds, 
68  111.  478;   Keating  v.  Springer,  146  111.  481. 

There  could  have  been  no  eviction  of  appellant  from  the 
enjoyment  of  any  right  that  could  possibly  have  been 
granted  in  the  lease.  He  could  not  have  been  deceived  into 
taking  the  lease  on  the  supposition  that  there  would  be  no 
party  wall  put  up,  because  he  knew  of  the  easement  and 
knew  that  Dickey  was  preparing  to  build.  Even  if  a  lease, 
as  is  contended,  implies  a  warranty  of  quiet  enjoyment  and 
possession,  such  a  warranty  has  in  no  way  been  violated  in 
this  case  to  the  damage  of  appellant,  and  no  warranty  could 
be  implied  against  the  light  and  air  being  shut  off  by  a 
building  erected  on  the  adjoining  lot.  The  mere  fact  that 
there  was  a  partition  wall  easement  could  in  no  way  damage 
the  appellant.  The  appellant  was  not  entitled  under  his 
lease  to  any  portion  of  the  $250  received  by  the  appellee 
from  Dickey  for  the  use  of  the  partition  wall. 

It  was  not  provided  for  nor  contemplated  in  the  lease, 
hence  the  refusal  of  the  court  to  allow  proof  on  the  subject, 
or  to  allow  any  set-off  on  account  thereof,  was  right. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 
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Patrick  B.  Bannon  y.  Joseph  J.  Sanden. 

1.  Negligencb — Defective  Machinery. — If  an  injury  results  from  a 
defect  or  insufficiency  in  the  machinery  or  implements  furnished  to  a 
servant  by  his  master,  knowledge  of  the  insufficiency  must  be  brought 
home  to  the  master  or  proof  made  that  he  was  ignorant  of  the  same 
through  his  own  negligence  or  want  of  care,  before  he  can  be  held  to  be 
liable  for  such  injury. 

2.  Question  op  Fact — Whether  Servant  Should  Inspect  Appliance 
Furnished  by  Master  is. — In  a  suit  by  a  servant  against  his  master  for 
injuries  caused  by  the  breaking  of  a  scaffold  it  is  error  to  instruct  the 
jury  that  if  defendant's  foreman  told  plaintiff  that  the  scaffolding  was 
all  right  and  ready  for  him  to  go  to  work  upon,  and  instructed  him  to  go 
to  work  upon  the  same,  that  that  absolved  plaintiff  from  ao^  care  in 
inspecting  the  construction  of  the  scaffolding  himself  to  ascertain  whether 
it  was  safe  or  not.  In  such  a  case  it  is  rather  a  question  of  fact  than  of 
law  whether  the  plaintiff  should  inspect  the  scaffolding  before  going 
upon  it. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County.  The  Hon.  Dorrance  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  9,  1896. 

Haley  &  O'Donnell,  attorneys  for  appellant. 

MoBBiLL,  Spbague  and  E.  Meebs,  attorneys  for  appellee. 

Mb.  Justice  Lacey  delivered  tbe  opinion  of  the  Coubt. 

The  appellant  was  a  contractor  for  the  Phoenix  Horse 
Shoe  Company  and  contracted  to  build  four  buildings  in 
the  city  of  Joliet  for  it.  He  contracted  to  do  the  stone  and 
carpenter  work. 

He  had  about  completed  the  buildings  and  was  proceed- 
ing to  have  the  buildings  beam-filled  at  the  point  of  con- 
tact of  the  rafters  and  the  stone  work  of  the  buildings,  and 
appellant  was  directed  to  do  the  work. 

One  Parker  Peck  was  his  foreman  and  appellee  was  one 
of  the  stone  masons  to  do  the  work. 

The  beam-filling  was  being  done  on  the  punching  rooms 
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and  the  roof  sloped  or  pitched  to  the  east  or  west,  and  was 
supported  by  iron  trusses. 

The  beam-filling  was  confined  to  the  east  and  west  walls 
of  the  building,  which  were  fourteen  to  sixteen  feet  high. 
Scaffolding  was  so  placed  near  the  top  of  the  walls  that  the 
body  of  a  mason  came  up  on  a  level  with  his  work,  which 
would  bring  the  bottom  of  the  scaffold  about  ten  feet  from 
the  ground. 

The  scaffold  in  question  on  the  west  side  of  the  building 
was  so  constructed  at  the  north  end  of  it  that  it  was  sup- 
ported by  a  4:  X  4  piece  of  pine  timber  from  seven  to  ten  feet 
in  length,  and  one  end  resting  upon  what  was  denominated 
an  "  I"  beam,  the  other  end  resting  upon  the  wall. 

The  south  end  was  supported  by  another  contrivance. 
Lengthwise  of  the  scaffold  were  pieces  of  pine  timber  4x6 
inches  in  size  and  in  the  neighborhood  of  twenty  feet  in 
length.  Cross-timbers  were  then  placed  at  intervals  of  two 
to  three  feet  and  over  them  were  two-inch  planks,  and  then 
upon  the  bed  thus  formed  planks  were  laid  across  the  one- 
inch  boards  so  as  to  make  a  platform  about  three  feet  in 
width.  The  scaffold  was  reached  by  a  ladder  projecting 
about  a  foot  above  the  top  of  the  scaffold,  and  then  a  hand- 
board,  fastened  on  one  side,  extended  between  one  and  two 
feet  higher  than  the  ladder.  Qpon  the  scaffold  thus  con- 
structed two  masons  worked  beam- tilling,  and  three  tenders 
brought  up  the  stone  and  mortar  as  required  to  put  in  the 
wall.  This  same  scaffolding  had  been  in  use  in  doing  the 
work  on  other  parts  of  the  building,  and  the  same  4x4  piece, 
which  afterward  broke,  had  been  used  in  the  scaffold  before, 
and  appellee  worked  on  it. 

Such  a  scaffold,  as  all  the  workmen  understood,  to  insure 
safety,  should  not  be  overloaded,  and  in  this  instance  the 
masons  and  tenders  were  cautioned  not  to  overload  the 
scaffold. 

On  the  26th  day  of  May,  1893,  in  the  forenoon,  this  scaf- 
folding was  put  in  position  and  the  masons  ordered  to  go 
to  work.  They  continued  to  work  up  to  the  noon  hour, 
and  after  noon  oegan  work  again.     The  tenders  had  placed 
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from  two  to  three  hundred  pounds  of  stone  and  mortar  upon 
this  scaffold,  and  perhaps  more.  One  of  the  tenders  brought 
up  a  load  of  stone  and,  instead  of  using  care  in  pla-cing  it 
upon  the  scaffold,  he  threw  it  down  in  a  violent  manner 
and  a  4  X  4  piece  of  timber,  supporting  the  scaffold  at  the 
north  end,  gave  way  or  broke  within  a  foot  or  eighteen 
inches  of  the  wall  where  it  had  been  built  into  the  wall. 

The  north  end  of  the  scaffold  fell  to  the  ground  and  with 
it  appellee,  and  in  falling  broke  his  ankle,  and  this  action 
was  brought  to  recover  damages. 

The  declaration  based  the  grounds  of  action  upon  the 
alleged  negligence  of  the  appellant  in  not  furnishing  safe 
material  for  the  scaffolding,  by  reason  of  which  it  broke, 
and  that  the  appellant  by  his  foreman  directed  the  appellee, 
who  had  no  knowledge  of  the  unsafe  condition  of  the  scaf- 
folding, to  go  upon  it  to  complete  the  wall,  and  that  the 
appellee  while  exercising  due  care  went  upon  it,  and  on  ac- 
count of  the  unsafe  material  and  the  manner  in  which  it  was 
constructed,  it  broke  and  he  fell  to  the  ground  as  stated, 
breaking  his  right  leg. 

The  cause  was  tried  before  a  jury  and  it  brought  in  a  ver- 
dict of  $5,000  in  favor  of  the  appellee,  and  on  motion  for  a 
new  trial  the  court  required  him  to  remit  $2,500,  which  he 
did,  and  the  motion  was  overruled  and  judgment  was  entered 
against  the  appellant  for  $2,500  and  costs. 

From  the  judgment  this  appeal  is  taken. 

There  are  several  points  urged  upon  us  by  counsel  for  the 
appellant  as  good  cause  for  reversal,  the  principal  one  of 
which  is  that  the  evidence  fails  to  show  the  negligence  of 
the  appellant  in  furnishing  a  good  scaffolding,  or  the  tim- 
ber of  which  it  was  composed,  by  means  of  which  the  injury 
occurred. 

The  evidence  shows,  or  tends  to  show,  that  there  was  a 
small  invisible  knot  in  the  4x4  piece  of  timber  upon  which 
the  scaffolding  rested  that  may  have  caused  it  to  break  with 
a  less  strain  upon  it  than  it  otherwise  would,  and  which,  if 
it  had  been  known  to  appellant,  it  would  not  have  been 
proper  to  have  used  in  the  scaffolding  in  the  manner  in 
which  it  was  used. 
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The  evidence  also  tends  to  show  that  the  break  in  the 
supporting  timber  might  have  been  caused  by  the  dumping 
down  of  the  hod  by  the  hod  carrier  in  a  violent  manner  on 
the  scaffold  floor  when  emptying  it  of  stone,  and  in  connec- 
tion with  the  weakness  of  the  timber,  caused  the  break  and 
the  consequent  fall  of  the  scaffold. 

If  the  injury  was  caused  by  the  negligence  of  the  hod 
carrier,  then  the  appellant  would  not  be  responsible  for  the 
consequence  of  such  negligence,  as  the  hod  carrier  and  the 
appellee  were  clearly  fellow-servants  of  a  common  master. 

Whether  the  appellant  was  negligent  in  not  discovering 
the  defect  in  the  timber,  is  the  main  question  that  requires 
consideration  by  us. 

It  is  laid  down  in  Chicago  &  Alton  E.  R.  Co.  v.  Piatt, 
89  111.  141,  that  a  master  is  not  responsible  for  latent  defects 
in  machinery  furnished  by  him  to  his  servant,  and  the  court 
uses  this  language :  "  It  will  not  be  contended  that  a  rail- 
road company  will  be  responsible  for  a  latent  defect  in  the 
boiler  of  the  engine,  or  a  flaw  in  a  broken  rail,  of  which  they 
had  no  knowledge,  everything  to  the  eye  appearing  right, 
and  the  usual  tests  discovering  no  defect." 

It  is  also  held  in  C.  C.  &  I.  Central  Railwav  Co.  v. 
Troesch,  68  111.  645,  that  "  if  injury  arises  from  a  defect  or 
insuflBciency  in  the  machinery  or  implements  furnished  to 
the  servant  by  the  master,  knowledge  of  the  insufficiency 
must  be  brought  home  to  the  master,  or  proof  made  that  he 
was  ignorant  of  the  same  through  his  own  negligence  or 
want  of  care;  in  other  words,  it  must  be  shown  he  either 
knew  or  ought  to  have  known  the  defect  which  caused  the 
injury;  *  *  *  beyond  that  they  owe  no  duty  to  their 
employes,  whatever  may  be  their  duty  to  passengers." 

In  Goldie  et  al.  v.  Werener,  161  III.  page  661,  the  court 
holds  that  thie  plaintiff,  in  order  to  recover,  is  required  to 
establish,  first,  that  theappliances  were  defective,  second,  that 
the  master  had  notice  or  knowledge  thereof,  or  ought  to  have 
had,  and  third,  that  the  servant  did  not  know  of  the  defect 
and  had  not  equal  means  of  knowing  with  the  master. 

It  is  contended  that  a  proper  examination  was  not  made 
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of  the  timber  that  afterward  broke  before  using  it,  but  we 
are  of  the  opinion  that  from  the  fact  it  had  been  used  four 
or  five  times  in  the  scaffolding  without  breaking,  and  from 
the  fact  that  an  examination  would  not  have  disclosed  anv 
knot  in  the  timber,  that  an  examination  would  have  been 
useless,  unless  appellant's  foreman  had  taken  the  extreme 
precaution  to  test  the  strength  of  every  timber  in  the  scaf- 
fold, which  we  do  not  think  he  was  required  to  do. 

The  evidence  of  Parker  Peck,  John  Watson,  and  P.  R. 
Bannon,  the  appellant,  proves  that  there  was  no  knot  per- 
ceptible until  after  the  timber  broke,  only  that  the  wood 
was  a  little  curly  where  it  broke.  The  ''  saw-scarf  "  did  not 
run  to  the  knot. 

There  could  be  found  no  reason  why  the  timber  broke. 

There  was  no  sign  on  the  outside  where  the  stick  broke — 
nothing  visible. 

The  evidence  also  shows  that  similar  timber  was  ordina- 
rily used  for  scaffolds,  and  nothing  else  used  by  anybody  in 
the  building,  and  that  the  strength  of  such  a  stick  placed 
as  that  was,  was  about  2,200  pounds  placed  on  the  scaffold. 

We  think,  therefore,  under  the  evidence  in  the  case  that 
the  jury  was  not  justified  in  finding  the  appellant  negligent 
in  using  the  stick  of  timber  in  question. 

Appellant  complains,  also,  that  the  court  erred  in  giving 
appellee's  eighth  instruction,  which,  in  substance,  was  that 
if  the  appellant's  foreman  told  appellee  that  the  scaffolding 
was  all  right  and  ready  for  him  to  go  to  work  upon,  and  in- 
structed him  to  go  to  work  upon  the  same,  that  that  ab- 
solved appellee  from  any  care  in  inspecting  the  construction 
of  the  scaffolding  himself  to  ascertain  whether  the  same 
was  safe  or  not. 

We  are  of  the  opinion  that  in  view  of  the  evidence  in  the 
case  that  the  instruction  was  erroneous.  It  was  rather  a 
question  of  fact  than  of  law,  whether  the  appellee  ought  or 
ought  not  to  have  inspected  the  scaffolding  and  timbers 
composing  it  before  going  upon  it.  All  that  the  foreman 
told  appellee  was  that  the  scaffold  was  complete  and  ready 
to  go  to  work  upon,  and  there  was  no  peremptory  order  to 
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go  upcm  it.  But,  under  the  circumstances,  we  might  not  re- 
gard the  giving  of  this  instruction  as  reversible  error,  as 
probably,  under  the  evidence  in  the  case,  appellee  should 
not  be  charged  with  contributory  negligence. 

The  refusing  to  give  appellee's  twenty-third  instruction 
under  the  facts  in  the  case  was  not  error. 

The  appellant  asks  for  a  reversal  on  account  of  the  preju- 
dices of  William  Gorman,  one  of  the  jurors,  and  therefore 
his  incompetency. 

We  are  inclined  to  think  that  this  juror  was  incompetent, 
and,  if  the  affidavits  filed  were  true,  he  was  a  very  unfit 
person  to  sit  on  the  jury  on  account  of  a  deep-seated  preju- 
dice against  the  appellant,  which  he  denied  on  bis  voire 
dire:  but  as  the  judgment  in  this  case  will  be  reversed  for 
another  reason,  we  need  not  consider  that  question. 

For  the  reason  that  the  evidence  failed  to  support  the 
verdict,  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 


Serena  M.  Martin  v.  Joseph  Fielding  Martin  et  al. 

1.  Afpeaub — From  County  Courts  in  Probate  Matters, — An  appeal 
may  be  taken  to  the  Circuit  Ck>urt  from  an  order  of  a  County  Court,  on 
a  petition  praying  that  an  executor  be  directed  to  file  an  additional  in- 
ventory and  bond,  finding  the  property  in  dispute  to  be  the  individual 
property  of  the  executor,  and  not  a  part  of  the  estate  of  his  testator. 

2.  Pabtibs — Whai  Amounts  to  Appearance,  Personally,  of  Person 
Sued  as  Executor.— A  petition  against  an  executor  was  filed  and  he  was 
brought  into  court  in  his  representative  capacity.  An  amendment  to 
the  petition  directed  against  the  executor  in  his  individual  capacity  was 
subsequently  filed,  and  this  amendment  he  answered  individually,  and 
an  issue  was  formed.  He  def^ded  the  charge  brought  against  him,  was 
sworn  as  a  witness  in  his  own  behalf,  and  put  in  a  large  amount  of  evi- 
dence to  sustain  his  position.  Hddf  that  he  could  not  avoid  a  judgment 
rendered  against  him  personally,  on  the  groimd  that  he  was  in  court 
only  in  his  representative  capacity. 

8.  Gifts  -Inter  Vivos  and  Causa  Mortis— Requisites  of. — To  consti- 
tute a  valid  gift  inter  vivos,  possession  and  title  must  pass  to  and  vest  in 
the  donee  irrevocably,  and  the  donor  must  part  with  all  control  of  the 


68  160 

74  817 

170»  18 

68  I69i 

89  1491 

68  169 

101  642 


170.  Appellate  Courts  of  Illinois, 

Vol.  613.  J  Martin  v.  Martin. 

property.  A  gift  causa  mortis  differs  from  a  gift  inter  vivos  only  in 
that  it  is  revocable  on  the  recovery  of  the  donor.  In  either  case,  if  the 
gift  does  not  take  effect  as  an  executed  and  completed  transfer  to  the 
donee,  either  legal  or  equitable,  during  the  life  of  the  donor,  it  is  a  testi- 
mentary  disposition,  and  good  only  when  made  by  a  valid  will. 

4.  Possession — As  Evidence  of  Ownership. — As  a  general  rule  the 
possession  of  personal  property  is  pri?/ia/acte  evidence  of  ownership,  but 
such  prima  facie  evidence  may  be  easily  overcome  by  proof  of  circum- 
stances explaining  the  possession. 

5.  Promissory  Notes— Gif^s  of— Without  Indorsement,— A  valid 
gift  of  a  promissory  note,  payable  to  the  order  of  the  donor,  may  be 
made  without  indorsement  of  the  note. 

6.  Assignments— 0/  Notes  and  Mortgages.— The  owner  of  a  note,  and 
mortgage  securing  the  same,  may  by  a  separate  assignment  vest  the 
equitable  title  thereto  in  another,  and  when  this  is  done,  and  the  notei 
mortgage  and  assignment  thereof  are  delivered  to  the  equitable  assignee, 
he  may  enforce  collection  in  equity,  for  his  own  use  and  in  his  own 
name,  by  a  foreclosure  of  the  mortgage. 

Petition  in  Probate. — Appeal  from  the  Circuit  Ck)urt  of  Kendall 
County ;  the  Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1806.  Affirmed  in  part,  reversed  in  part  and  re- 
manded.    Opinion  filed  December  9,  1896. 

Robert  L.  Tatham  and  Henry  S.  Wilcox,  attornoys  for 
plaintiff  in  error. 

Hopkins,  Thatcher  &  Dolph  and  N.  J.  Aldrich,  attor- 
neys for  defendants  in  error. 

Mr.  Justice  Crabtrek  delivered  the  opinion  of  the 
Court. 

This  was  a  proceeding  in  the  County  Court  of  Kendall 
County  upon  the  petition  of  J.  Fielding  Martin,  one  of  the 
defendants  in  error,  against  Serena  M.  Martin,  Samuel 
Beers,  and  John  O'Connor,  executrix  and  executors  of  the 
last  will  and  testament  of  Edward  Martin,  deceased. 

The  petition,  which  was  duly  sworn  to,  alleged  that  Ed- 
ward Martin,  late  of  Kendall  county,  Illinois,  departed  this 
life  at  Ked  Hook,  Dutchess  county.  New  York,  on  December 
3,  1893,  leaving  a  last  will  and  testament,  in  which  said 
Serena  M.  Martin,  Samuel  Beers  and  John  O'Conner  were 
named  as  executrix  and  executors. 
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The  said  will  was  duly  admitted  to  probate  in  the  said 
County  Court  of  Kendall  County,  on  the  14th  of  December, 
1893.  That  the  executors  on  March  5,  1894,  filed  in  said 
County  Court  an  incomplete  inventory,  and  the  petition  avers 
that  said  executors  or  some  of  them  knew  it  was  an  incom- 
plete inventory.  Further  avers  that  the  petitioner  had  reason 
to  believe  that  the  executors  or  some  of  them,  knowingly  with- 
held and  assisted  in  secreting  part  of  the  goods,  chattels  and 
credits  of  the  said  testator  from  such  inventory.  The  peti- 
tion prays  for  a  citation  against  the  executors  and  that  they 
may  be  required  to  give  additional  bond  as  such  executors, 
and  to  produce  certain  notes,  mortgages,  bonds  and  securities 
mentioned  in  said  petition  (and  which  will  hereafter  be 
more  particularly  described),  and  that  they  also  be  required 
to  file  a  supplemental  or  amended  inventor}',  or  show  cause 
why  the  same  should  not  be  done*  Upon  this  petition  a  cita- 
tion issued  against  the  executors  and  executrix  as  prayed. 
The  petition  was  dated  and  filed  April  24, 1894.  The  cause 
was  continued  from  time  to  time  until  August  20,  1894, 
when  the  petitioner,  Joseph  F.  Martin,  filed  an  amendment 
to  the  petition  by  leave  of  the  court,  in  which  it  was  al- 
leged that  "  said  Serena  M.  Martin  has  in  her  hands  and 
possession  certain  notes,  bonds,  mortgages  and  school  bonds, 
etc.,  that  were  the  property  of  said  deceased  in  his  life- 
time, and  as  your  petitioner  is  informed,  claims  the  same  as 
her  own  property,  which,  as  your  petitioner  states  and 
charges  the  fact  to  be,  is  not  the  case  or  fact."  And  he 
prays  that  she  be  required  to  bring  into  court  all  such 
papers,  bonds,  etc.,  to  abide  the  further  order  of  the  court. 

The  executrix  and  executors  answered  the  petition  deny- 
ing the  allegations  therein  contained,  and  denying  that  as 
such  executrix  and  executors  they  have  in  their  possession, 
or  under  their  control,  any  of  the  securities  mentioned  in 
the  petition,  and  say  they  can  not  produce  the  same. 

On  a  hearing  of  the  cause  the  County  Court  found  the 
securities  in  dispute  to  be  the  individual  property  of  Serena 
M.  Martin,  and  not  a  part  of  the  estate  of  Edward  Martin, 
deceased,  but  required  the  executors  to  file  an  additional  in- 
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ventory  only  as  to  the  sum  of  $40.25  cash,  belonging  to  the 
estate,  and  which  they  had  omitted  to  include  in  their  orig- 
inal inventory. 

From  this  order  of  the  County  Court  the  petitioner,  J. 
Fielding  Martin,  prayed  an  appeal  to  the  Circuit  Court,  which 
was  duly  allowed. 

After  the  cause  reached  the  Circuit  Court,  plaintiff  in 
error  by  her  solicitors  filed  her  separate  answer  as  follows  : 

"  Answer  of  Serena  M.  Martin  to  the  petition  or  applica- 
tion of  J.  F.  Martin  as  amended. 

Now  comes  Serena  M.  Martin  and  saving  all  right  of  ex- 
ception to  the  petition  of  J.  F.  Martin  as  amended,  and  pro- 
testing that  the  court  has  no  jurisdiction  to  try  the  issue 
sought  to  be  made  against  her  therein,  or  to  try  and  deter- 
mine in  this  proceeding  the  title  to  said  property  so  far 
as  her  personal  interest  is  concerned,  says  that  she  denies 
that  she  has  in  her  possession  any  notes,  bonds,  mortgages, 
school  bonds,  or  other  property  which  was  the  property  of 
the  deceased  in  his  lifetime,  which  she  claims  as  her  own, 
but  she  says  that  the  property,  or  no  portion  thereof,  de- 
scribed in  said  petition  as  amended,  is  the  property  of  said 
estate,  but  is  her  individual  property. 

Wherefore  she  prays  that  said  appeal  be  dismissed  and 
that  she  be  hence  dismissed  with  her  reasonable  costs  and 
charges,"  etc. 

The  court  refused  to  dismiss  the  appeal  and  plaintiff  in 
error  excepted.  Upon  a  hearing  of  the  cause,  the  Circuit 
Court  found  against  plaintiff  in  error,  and  held  that  all  the 
securities  in  dispute  belonged  to  and  were  a  part  of  the 
estate  of  said  Edward  Martin,  deceased,  and  that  said  Serena 
M.  Martin,  in  her  individual  capacity,  wrongfully  retained 
the  same  and  refused  to  deliver  them  to  the  executors  of  said 
deceased,  and  ordered  her  to  turn  over  to  said  executors  all 
of  such  securities,  together  with  all  moneys  collected  thereon, 
to  be  inventoried,  accounted  for,  collected  and  distrib- 
uted, under  the  direction  of  the  County  Court  of  said  Ken- 
dall county,  and  that  she  have  thirty  days  in  which  to  com- 
ply with  the  order.    Plaintiff  in  error  excepted  to  this  order 
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and  moved  the  court  to  set  aside  the  findings  and  orders 
aforesaid,  and  for  a  new  trial.  The  court  denied  the  motion 
and  plaintiff  in  error  excepted.  She  brings  the  cause  to  this 
court  by  writ  of  error,  and  enters  upon  the  record  thirty- 
four  assignments  of  error.  We  have  not  the  time  nor  do 
we  deem  it  necessary  to  discuss  these  assignments  of  error 
seriatim  or  in  detail,  but  will  consider  such  of  them  as  we 
think  have  the  most  important  bearing  upon  the  correct 
determination  of  the  questions  involved.  The  first  point 
made  and  most  strenuously  urged  by  plaintiff  in  error  is 
that  the  Circuit  Court  was  without  jurisdiction,  because  it  is 
claimed  the  order  of  the  County  Court  was  not  a  final  order, 
and  therefore  not  appealable,  and  also  on  the  ground  that 
the  plaintiff  in  error  was  never  brought  into  court  in  her 
individual  capacity,  but  only  as  an  executrix  of  the  Avill. 
We  think  both  points  must  be  determined  against  her. 

Sec.  124,  Chap.  3,  Rev.  Stat.  (1  Starr  &  Curtis,  247),  pro- 
vides that '*  appeals  shall  be  allowed  from  all  judgments, 
orders  or  decrees  of  the  County  Court,  in  all  matters  arising 
under  this  act,  to  the  Circuit  Court  in  favor  of  any  person 
who  may  consider  himself  aggrieved  by  any  judgment, 
order  or  decree  of  such  court."  *  *  *  This  provision  was 
broad  enough  to  allow  the  appeal  to  the  Circuit  Court  in  this 

case. 

Upon  the  other  point,  while  it  is  true  that  plaintiff  in 
error  was  originally  brought  into  court  in  her  representa- 
tive capacity,  yet  the  amendment  to  the  petition  was  di- 
rected against  her  personally  and  in  her  individual  capacity, 
and  this  amendment  she  answered  individually,  whereby 
an  issue  was  formed  as  to  the  question  whether  or  not  the 
securities  in  dispute  belonged  to  her  personally  or  to  the 
estate  of  her  testator.  She  defended  as  to  the  charge 
brought  against  her,  was  sworn  as  a  witness  in  her  own  behalf, 
and  put  in  a  large  amount  of  evidence  to  sustain  her  indi- 
vidual claim  to  the  property  involved,  and  we  are  of  the  opin- 
ion it  is  now  too  late  to  insist  that  she  was  not  in  court  in 
her  individual  capacity.  We  think  there  was  no  error  in  the 
action  of  the  trial  court  upon  these  questions.     We  find  no 
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serious  error  in  the  rulings  of  the  court  upon  the  admission 
or  rejection  of  evidence,  and  we  think  the  court  held  prop- 
erly as  to  propositions  of  law  governing  the  case.  The 
real  point  of  difficulty  is  to  det.ermine  whether  the  trial 
court,  upon  the  facts  appearing  in  the  evidence,  was  right  in 
adjudging  that  as  to  none  of  the  notes,  bonds  or  securities 
in  controversy  was  there  such  a  delivery,  such  a  completed 
gift  within  the  rules  of  law  governing  such  cases,  as  to  vest 
the  title  in  plaintiff  in  error.  To  this  question  we  have 
given  most  earnest  consideration,  and  will  now  proceed  to 
its  discussion. 

The  testator,  Edward  Martin,  for  many  years  before  his 
death,  resided  on  a  farm  at  Red  Hook,  New  York.  He  was 
a  bachelor,  upward  of  eighty  years  old  when  he  died, 
which  was  December  3,  1893.  Up  to  about  fifteen  years 
prior  to  that  time  his  sister,  Serena  Martin,  kept  house  for 
him. 

When  she  was  about  nine  years  old,  plaintiff  in  error  was 
taken  into  the  family  of  Edward  Martin,  and  since  the  death 
of  her  aunt  Serena  Martin,  kept  house  for  the  testator  up  to 
the  time  of  his  death.  All  the  evidence  shows  that  the 
deceased  held  plaintiff  in  error  in  very  high  esteem,  treat- 
ing her  affectionately  during  his  life,  and  the  proofs  are 
abundant,  that  he  intended,  out  of  his  great  wealth,  to  make 
ample  provision  for  her  comfortable  support  and  mainte- 
nance after  he  should  be  called  away.  During  his  life  he 
deeded  to  her  the  homestead  at  Red  Hook,  consisting  of  a 
farm,  which  one  of  the  witnesses  estimates  to  be  worth 
about  $20,000,  but  whether  it  produces  any  income  or  not 
does  not  clearly  appear.  In  addition  he  gave  her  some  per- 
sonal property,  but  there  is  no  satisfactory  evidence  of  its 
value.  By  his  will  he  directed  that  his  estate  should  be 
divided  into  forty-two  shares,  giving  two  shares  each  to 
eighteen  of  his  nephews  and  nieces,  among  whom  were 
plaintiff  in  error  and  the  petitioner,  Joseph  F.  Martin,  one 
of  the  defendants  in  error.  By  subsequent  codicils  he  made 
some  slight  changes,  not  important  to  be  considered  in  the 
determination  of  the  questions  involved  in  this  case. 
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The  inventory  originally  filed  by  the  executors,  showed 
the  aggregate  of  Edward  Martin's  estate  to  amount  to  about 
the  sum  of  $300,000,  which  being  unsatisfactory  to  some  of 
the  legatees,  inquiry  and  search  were  made  for  other  prop- 
erty, resulting  in  the  discovery  that  plaintiff  in  error  had  in 
her  possession  about  $167,000  worth  of  securities  which 
at  one  time  had  been  the  property  of  the  deceased,  and 
which  she  claimed  had  been  given  to  her  by  Mr.  Martin  in 
his  lifetime.  To  test  the  validity  of  this  claim  on  her  part, 
the  petition  in  this  proceeding  was  filed  and  the  litigation 
already  detailed  was  the  result. 

The  securities  in  controversy  may  be  divided  into  three 
classes,  as  follows : 

First :  The  Phipps  notes,  being  two  promissory  notes  for 
$50,000  each,  executed  by  Henry  Phipps,  Jr.,  payable  to 
his  own  order  and  indorsed  to  the  deceased,  as  part  pay- 
ment for  the  purchase  of  a  tract  of  land  called  "  Brighton 
Farm." 

Second :  Bonds  of  the  Minneapolis  Street  Railway  Com- 
pany, to  the  amount  of  $10,000,  and  certain  Illinois  school 
bonds  to  the  amount  of  $7,000. 

Third  :  Patrick   Smith  notes $  6,200 

John  B.  Howard  notes 4,000 

George  A.  Buck  notes 6,000 

Carsten  Lankinan  note 4,000 

Catholic  Bishop  of  Chicago 1H,000 

"  "  "        5,000 

"  "  "         6,000 

«  "  "         4,000 

All  secured  by  mortgages  and  aggregating $50,200 

For  convenience  of  reference  we  will  hereafter  refer  to 
the  first  class  as  "  the  Phipps  notes; "  to  the  second  class 
as  "  the  bonds,"  and  to  the  third  class  as  "  the  Illinois 
mortgages." 

The  claim  of  plaintiff  in  error  to  these  securities  depends 
upon  the  question  as  to  whether  or  not  there  was  a  valid 
gift  of  them  to  her  during  the  lifetime  of  the  deceased. 
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Edward  Martin;  such  a  gift  as  can  be  upheld  by  the  courts 
under  the  well  established  rules  of  law  governing  gifts 
inter  vivos. 

It  will  be  unnecessary  to  go  into  any  extended  discussion 
of  the  authorities  as  to  what  will  constitute  a  valid  gift 
inter  vivos.  The  decisions  in  our  own  Supreme  Court  are 
clear  and  explicit  upon  that  subject.  In  the  case  of  Telford 
V.  Patton,  144  111.  611,  it  was  held  that  "it  is  essential  to  a 
donation  inter  vivos  that  the  gift  be  absolute  and  irrevoca- 
ble, that  the  giver  part  with  all  present  and  futurer dominion 
over  the  property  given;  that  there  be  a  delivery  of  the  thing 
given  to  the  donee;  that  there  be  such  a  change  of  posses- 
sion as  to  put  it  out  of  the  power  of  the  giver  to  repossess 
himself  of  the  thing  given.  The  delivery  must  be  made 
with  the  intent  to  vest  the  title  in  the  donee."  And  a^rain, 
in  Barnura  v.  Eeed,  136  111.  3S8-398,  our  Supreme  Court 
say:  "  The  law  requires  the  gift,  whether  direct  or  in  trust, 
shall  be  established  by  clear  proof,  and  that  no  uncertainty 
shall  exist  either  as  to  the  subject  or  object  of  the  gift." 
And  again :  "  Donatio  mortis  causa  must  be  a  completed 
and  executed  gift,  the  same  as  a  gift  inter  vivos.  If  the 
gift  does  not  take  effect  as  an  executed  and  completed  trans- 
fer to  the  donee,  either  legal  or  equitable,  during  the  life  of 
the  donor,  it  is  a  testamentary  disposition,  good  only  when 
made  by  a  valid  will.  That  is,  the  act  or  acts  constituting 
the  transaction  must  be  consummated,  and  ngt  remain  in- 
complete or  rest  in  mere  intention,  and  this  is  the  rule 
whether  the  gift  is  by  delivery  only  or  by  the  creation  of 
a  trust."  And  again  "  to  constitute  a  valid  gift  inter  viv(}s, 
possession  and  title  must  pass  to  and  vent  in  the  donee  irrev- 
ocably. In  this  respect  alone  a  gift  catcsa  mortis  differs 
from  that  of  a  gift  inter  vivos,  as  in  the  case  of  the  former 
it  is  revocable  on  the  recovery  of  the  donor.  *  «  »' 
The  donor  muart  part  with  all  control  of  the  property  in 
order  to  make  a  valid  gift.  If  he  reserves  any  right  or  title 
the  gift  will  be  incomplete."  This  is  a  sufficient  statement 
of  the  law  applicable  to  the  principal  question  involved  in 
the  case  now  under  conisderation,  and  the  rights  of  the 
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plaintiff  in  error  must  6e  governed  by  the  rules  thus  laid 
down.  Under  these  rules  does  the  evidence  establish  a 
valid  gift  to  plaintiff  in  error  of  the  property  in  contro- 
versy t  So  far  as  the  "Phipps  notes"  and  the  "bonds" 
are  concerned,  we  entirely  agree  with  the  learned  judge 
who  tried  this  cause  in  the  court  below,  that  it  does  not.  Tt 
is  true  that  all  these  securities  were  found  in  the  possession 
of  plaintiff  in  error,  and  her  counsel  lay  much  stress  upon 
this  fact,  as  raising  a  presumption  of  ownership,  but  it  is 
equally  true  that  all  the  securities  belonging  to  Edward 
Martin's  estate  were  also  in  her  possession,  as  well  those 
she  claims  as  those  she  does  not.  While  there  is  no  doubt 
the  general  rule  of  law  is  that  the  possession  of  personal 
property  is  prima  facie  evidence  of  ownership,  yet  the 
prima  fa^  evidence  of  ownership  may- be  readily  over- 
come by  the  proof  of  circumstances  explaining  the  posses- 
sion. In  the  state  of  the  evidence  in  this  case,  we  think 
but  little  importance  should  be  attached  to  the  mere  fact, 
standing  alone,  that  plaintiff  in  error  was  in  the  actual 
possession  of  the  securities.  We  think,  further,  that  not- 
withstanding the  possession  of  plaintiff  in  error,  under  the 
circumstances  shown  by  the  evidence,  when  the  fact  was 
proven  that  the  securities  in  question  were  at  one  time  the 
property  of  deceased,  then  if  plaintiff  in  error  claimed  them 
as  a  gift  to  her  from  the  testator  in  his  lifetime,  she  took 
the  burden  of  establishing  such  gift  by  clear  and  satisfac- 
tory evidence. 

The  proofs  upon  which  plaintiff  in  error  seems  to  rely  to 
establish  a  gift  to  her  of  the  Phipps  notes,  is  the  fact  that 
she  rented,  in  her  own  name,  a  safety  deposit  box  in  the 
vaults  of  the  Poughkeepsie  National  Bank,  at  Poughkeepsie, 
N.  Y.,  in  which  the  testator,  from  time  to  time,  placed  notes 
and  securities,  and  among  them  the  Phipps  notes,  with  the 
statement  that  they  were  for  her,  and  also  statements  to 
the  president  and  cashier  of  the  bank  that  all  that  was  in 
her  box  was  hers.  To  Mr.  Beers,  one  of  the  executors  of 
the  will,  the  testator  stated  that  he  had  put  securities  in 
Serena's  (plaintiff  in  error's)  box,  "  which  was  her  property 
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and  was  no  part  of  his  estate,  and  that  he  wanted  his  execu- 
tors to  keep  their  hands  oflf  of  it."  Also,  letters  written  by 
testator  to  plaintiff  in  error,  particularly  one  of  December 
13,  1890,  in  which  he  says  to  her :  "  I  have  placed  in  your 
box  in  safe  deposit  vault  at  Poughkeepsie  National  Bank, 
certain  bonds,  securities,  deeds,  bills  of  sale,  etc.,  which  I 
have  given  to  you  and  delivered  to  you,  and  I  write  this 
that  there  may  be  no  doubt  of  the  fact  that  everything  in 
your  box  is  yours  absolutely.  Judge  Taylor,  of  Pough- 
keepsie, and  George  Corn  well,  cashier  of  the  Poughkeepsie 
National  Bank,  have  knowledge  of  my  intentions  as  above. 
Your  affectionate  uncle,  Edw'd  Martin." 

From  all  the  evidence  it  is  verv  clear  that  the  deceased 
intended  that  plaintiff  in  error  should  have  the  securities  he 
thus  placed  in  her  box,  and  there  can  be  no  doubt  that  if, 
by  placing  the  securities  in  her  safety  deposit  box,  he  in- 
tended thereby  to  make  a  gift  thereof  to  her,  to  take  effect 
in  presently  and  divesting  himself  of  all  future  control  thereof 
or  right  therein,  this  would  have  been  a  complete  and 
valid  gift  inter  vivos.  The  court  below  so  held  in  substance. 
But  unfortunately  for  the  case  of  plaintiff  in  error,  there  is 
much  evidence  tending  to  show  that  the  testator  did  not 
intend  to  surrender  entire  control  of  this  property,  and  diti' 
not  understand  that  he  had  done  so.  The  able  judge  who 
tried  this  cause  delivered  an  opinion  in  the  case,  in  which 
the  evidence  on  this  subject  is  reviewed,  and  perhaps  it  is 
better  set  forth  there  than  the  writer  hereof  could  state  it, 
and  from  that  opinion  we  quote  as  follows : 

"  It  will  be  noticed  that  the  evidence  shows  that  dece- 
dent, shortly  before  his  death  (and  only  a  few  weeks  prior 
thereto)  in  a  conversation  with  one  of  the  executors,  Mr. 
Beers,  stated  that  in  the  rat-proof  box,  so-called,  would  be 
found  an  inventory  of  his  entire  estate,  and  what  property  he 
owned,  which  would  enable  the  executors  to  make  inventory 
thereof.  Among  the  items  there  inventoried  are  the  Phipps 
notes — without  note  or  comment  of  any  disposition  thereof 
to  any  one.  These  notes  were  taken  by  Edward  Martin, 
decedent,  to  Chicago,  and  payment  of  the  semi-annual  in- 
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terest  thereon  made  to  him  personally  from  time  to  time  as 
the  same  fell  due,  the  last  payment  of  interest  being  made 
to  decedent  on  the  23d  of  June,  1893.  Edward  Martin  then 
had  the  manual  possession  of  these  notes  at  that  time  in 
Chicago,  and  claimed  to  control  the  same  and  the  amount 
due  thereon.  Not  onlv  that  he  controlled  in  fact,  the  time 
and  method  of  the  future  payment  thereof,  and  the  rate  of 
interest  to  be  paid  thereon,  but  entered  into  a  contract  of  ex- 
tension for  the  payment  thereof  in  his  own  name,  under  his 
seal  with  the  maker  and  payee  thereof,  which  contract  of 
extension  and  change  of  time  and  terms  of  payment  of  both 
principal  and  interest  was  by  the  decedent,  Edward  Martin, 
signed  and  acknowledged  in  due  form  of  law  before  a  notary 
public  in  New  York,  on  the  17th  day  of  November,  1893,  but 
sixteen  days  before  his  death.  It  further  appears  that  a 
duplicate  extension  of  the  same  import  was  executed  by  the 
decedent,  Martin,  dated  June  23, 1893,  and  acknowledged  on 
the  25th  of  September,  1893,  and  upon  these  different  occa- 
sions  during  the  summer  and  autumn  before  his  death  and  up 
to  about  two  weeks  prior  thereto  decedent  had  possession  of, 
contracted  and  claimed  the  right,  and  in  fact  exercised  con- 
trol of  the  notes,  and  the  mortgages  securing  the  same,  as 
his  own  individual  property  and  estate.  *  *  *  There  is 
nothing  upon  the  notes  or  mortgages  to  show  that  Edward 
Martin  had  ever  parted  with  possession  or  title  thereto,  and 
every  presumption  arising  from  business  precedents  would 
be,  that  as  the  notes  were  indorsed  in  blank  by  the  payee, 
the  original  notes  must  have  been  in  decedent's  possession 
and  produced,  before  a  contract  for  the  extension  of  this 
large  sum  of  money  would  have  been  consummated.  We 
further  find  from  the  evidence,  that  decedent,  on  the  17th 
of  November,  upon  an  unexecuted  contract  or  copy  thereof 
for  that  extension,  in  his  own  hand,  in  pencil  memorandum, 
made  this  entry :  '  I  have  retained  a  copy  of  this  for  use  at 
my  desk,  as  the  duly  executed  agreement,  received  this 
morning,  will  be  deposited  in  my  safe  vault  box,  distant 
from  Red  Hook,  November  17,  1893.' "  The  learned  judge 
does  not  profess  to  review  all  the  evidence  upon  which  he 
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based  his  conclusions  as  to  the  Phipps  notes,  but  there  is 
other  evidence  tending  strongly  to  sustain  his  view.  It  will 
be  noticed  that  in  his  diary  entry  of  October  11, 1892,  which 
is  shown  to  be  in  the  handwriting  of  decedent,  he  speaks  of 
putting  the  two  Phipps  notes  of  $50,000  each  in  Serena  M. 
Martin's  box  in  safety  deposit  vault  together  with  other  se- 
curities, but  he  says  not  a  word  as  to  his  reasons  for  putting 
them  there.  The  same  is  true  as  to  the  entry  of  May  23, 
1893.  In  the  entry  of  June  14,  1893,  he  speaks  of  taking 
the  Phipps  notes  from  the  box  to  take  to  Chicago,  so  that 
he  certainly  had  them  there  when  the  agreement  for  an  ex- 
tension was  made.  It  thus  appears  from  the  evidence  that 
whatever  the  decedent  may  have  said  or  written  concerning 
a  gift  of  the  Phipps  notes  to  plaintiff  in  error,  his  acts  are 
at  variance  with  any  idea  of  a  completed  and  valid  gift 
inter  vivos  within  the  rules  of  law  governing  such  gifts. 

His  dominion  over  and  control  of  the  notes  was  exercised 
as  fully  and  freely  after  they  were  placed  in  Miss  Martin's 
box  as  before.  After  the  death  of  Edward  Martin  there  was 
found  in  the  safety  deposit  box  of  plaintiff  in  error  a  sealed 
letter  written  by  deceased,  a.nd  addressed  to  himself,  but 
upon  the  outside  of  which  were  the  words :  "  With  direc- 
tions to  Serena  M.  Martin  to  open  this  after  my  death." 
This  letter  was  dated  at  Red  Hook,  May  13,  1893,  nearly 
seven  months  before  testator's  death.  In  this  letter  Mr. 
Martin  tells  plaintiff  in  error  that  she  will  find  in  her  box 
certain  securities,  among  which  he  mentions  $30,000  of 
bonds  and  the  Phipps  notes,  and  tells  her  that  these  securi- 
ties are  her  private  property,  and  are  not  to  be  inventoried 
as  a  part  of  his  estate,  and  then  gives  her  advice  as  to  the 
care  she  should  take  of  her  property,  etc.  But  he  concludes 
his  letter  as  follows :  "  Some  of  the  bonds  ($3(»,000)  named 
above  as  in  your  box,  have  matured  and  been  collected,  and- 
assignments  of  other  notes  and  mortgages  than  those  above 
named  will  be  added  to  your  personal  estate  from  time  to 
time,  at  my  convenience,  and  placed  in  your  box  in  the  safe 
deposit  vault,  and  everything  in  your  box  is  yours." 

Mr.  Martin  evidently  thought  that  he  could  put  securities 
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into  his  niece's  safety  deposit  box,  collect  the  same  as  thev 
became  due,  change  securities  from  time  to  time,  as  he 
might  find  convenient,  manage  and  control  them  during  his 
lifetime,  and  then,  because  he  had  told  her  and  others,  that 
whatever  was  in  her  box  was  hers,  and  was  not  to  be  con- 
sidered as  a  part  of  his  estate,  that  at  his  death  she  could 
retain  and  hold  all  such  securities  as  then  might  be  found 
in  the  box.  A  careful  examination  of  the  evidence  satisfies 
us  that  this  was  his  intention  and  expectation.  He  sup- 
posed, like  many  another  man  under  like  circumstances, 
that  he  had  made  ample  provision  for  the  object  of  his 
bounty,  but  he  was  simply  mistaken.  The  law  does  not 
]>ermit  a  man  to  own  and  control  his  property  during  his 
lifetime,  and  make  a  valid  disposition  of  it  at  his  death, 
except  by  means  of  a  duly  executed  will.  The  law  points 
out  the  mode  in  which  testamentary  dispositions  of  property 
may  be  made,  and  has  wisely  excluded  any  other.  In  this 
case  we  think  the  evidence  shows  that  the  decedent  had 
access  to  the  deposit  box  of  plaintiff  in  error  as  freely  as  to 
his  own;  that  he  handled  the  securities  therein  and  con- 
trolled them  as  he  pleased;  and  by  the  letter  left  to  be 
oi)ened  after  his  death,  he  tried  to  consummate  a  gift  of  the 
contents  to  his  niece,  which  being  an  attempt  to  avoid  the 
operation  of  the  statute  of  wills,  did  not  become  effective. 
Without  further  discussion  of  that  question,  we  hold  that 
the  trial  court  was  right  in  finding  that  no  valid  gift  of  the 
Phipps  notes  was  made  by  decedent  to  plaintiff  in  error, 
but  they  must  be  held  and  treated  as  a  part  of  his  estate. 

What  has  been  said  with  regard  to  the  Phipps  notes,  is 
equally  applicable  to  the  bonds.  But  in  addition  thereto 
Ave  have  the  diary  entry  of  June  20, 1890,  as  follows :  **  Went 
to  Poughkeepsie  with  Serena  M.  Martin.  She  rented  box. 
I  put  ten  street  railroad  bonds,  $1,000  each,  in  her  box,  being 
a  delivery  to  Serena  of  the  bonds  now,  but  her  ownership  of 
them  to  be  simultaneous  with  my  death."  By  the  personal 
direction  of  decedent  these  bonds  had  been  so  registered  as 
to  be  paid  to  Edward  Martin  and  after  his  death  to  Serena 
H.  Martin,  and  the  interest  was  paid  to  him  semi-annually 
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up  to  his  death.  We  think  this  action  with  regard  to  the 
bonds  was  in  harmony  with  that  concerning  the  Phipps 
notes,  and  that  as  to  both,  it  was  but  a  mere  attempt  to  make 
a  testamentary  disposition  of  them  without  the  forms  of  law 
necessary  to  accomplish  that  purpose,  and  was  therefore 
void.  We  hold  that  the  action  of  the  court  in  regard  to 
the  bonds  was  proper  and  it  will  be  affirmed. 

This  brings  us  to  the  third  class  of  securities,  which  we 
have  above  designated  as  ^'  the  Illinois  mortgages,"  and 
which  amount  in  the  aggregate  to  $50,200.  As  to  these 
notes  and  morto^ages  we  have  arrived  at  the  conclusion  that 
plaintitf  in  error's  claim  to  them  can  properly  be  sustained 
and  upheld  for  the  reasons  which  we  will  proceed  to  give. 

In  the  first  place,  these  securities  are  shown  by  the  evi- 
dence to  have  been  in  the  possession  of  plaintiff  in  error  for 
some  time  before  Edward  Martin's  death.  According  to 
the  testimony  of  the  witnesses,  which  is  in  no  way  contra- 
dicted, these  papers,  consisting  of  the  notes,  mortgages,  and 
duly  executed  assignments  of  the  mortgages,  pinned  thereto, 
were  done  up  in  a  piece  of  curtain  calico,  with  a  strap 
around  them  which  fastened  with  a  buckle.  Plaintiff  in 
error  kept  them  in  a  closet  or  clothes  press  in  the  room  oc- 
pied  by  herself,  which  closet  or  clothes  press  was  locked  and 
she  carried  the  key.  They  were  not  in  her  safety  deposit 
box  nor  in  the  possession  of  Edward  Martin,  nor  among  his 
papers  at  the  time  of  his  death  nor  for  some  time  prior 
thereto.  About  two  weeks  before  his  deaths  deceased  asked 
plaintiff  in  error  for  these  papers,  saying  he  had  neglected 
to  attend  to  something  in  connection  with  them,  and  that 
he  had  to  take  them  and  attend  to  them.  The  witness, 
Margaret  J.  Martin,  swears  she  saw  plaintiff  in  error  take 
the  package  out  of  her  closet  and  hand  it  to  the  decedent* 
She  further  swears  that  on  the  same  day  she  saw  decedent 
hand  the  package  back  to  plaintiff  in  error  telling  her  that 
they  were  hers;  that  he  had  been  called  away  and  had  not 
time  to  attend  to  it  then.  The  witness  further  testifies 
that  plaintiff  in  error  showed  her  the  papers  in  the  package, 
and  enumerates  the  notes  and  mortgages  which  we  are  now. 
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considering.  She  testifies  also  that  she  saw  plaintiff  in 
error  take  a  package  out  of  the  cupboard  which  she  unlocked 
with  a  key  that  she,  plaintiff  in  error,  carried  in  her  pocket. 
The  witness,  Elizabeth  H.  Martin,  testifies  that  about  April 
17, 1893,  decedent  handed  her  a  package  to  give  to  plaintiff 
in  error  on  her  return,  she  being  then  absent.  That  the 
package  was  four  or  five  inches  in  thickness  and  about  the 
length  of  legal  envelopes,  and  told  her  the  package  con- 
tained valuable  papers,  which  were  valuable  to  plaintiff  in 
error  and  to  no  one  else.  This  package  the  witness  testifies 
she  gave  to  plaintiff  in  error  on  her  return.  While  there  is 
no  direct  evidence  as  to  what  this  package  contained,  yet 
we  think  the  evidence  shows  it  was  the  same  package  re- 
ferred to  by  Margaret  J.  Martin  and  in  connection  with  the 
other  evidence  it  may  be  regarded  as  having  some  weight  in 
determining  the  question  of  delivery  and  the  intent  of  the 
testator  in  relation  thereto. 

It  will  be  observed  that  the  possession  of  plaintiff  in 
error  as  to  these  particular  securities  called  Illinois  mort- 
gages was  quite  different  from  her  possession  of  the  other 
assets  of  the  estate.  With  the  knowledge  and  acquiescence 
of  decedent,  she  had  them  in  her  own  possession,  locked  up 
in  a  closet  in  her  own  room,  to  which  she  carried  the  key, 
and  when  he  wanted  them  he  asked  her  for  them,  and  then 
returned  the  papers  to  her,  being  particular  to  state  to  her 
in  the  presence  of  a  witness  that  they  were  hers.  What  he 
wanted  to  do  to  the  papers  does  not  appear,  but  the  actions 
of  the  parties  are  entirely  consistent  with  the  claim  of  the 
plaintiff  in  error  that  he  had  made  a  gift  of  them  to  her  be- 
fore that  time.  We  think  the  fact  of  her  possession  under 
the  circumstances  is  entitled  to  a  good  deal  of  weight,  and 
tends  strongly  to  show  that  her  contention  as  to  the  gift  of 
those  securities  to  her  is  correct.  But  in  addition  to  this, 
decedent  had  taken  pains  to  execute  formal  assignments  of 
these  mortgages  to  plaintiff  in  error  duly  acknowledged 
before  a  proper  officer,  and  we  think  the  evidence  shows 
that  these  assignments  pinned  to  the  mortgages  were  in  the 
package  done  up  in  the  calico  and  in  the  possession  of 


184  Appellate  Courts  of  Illinois. 

Vol.  68.]  Martin  v.  Martin. 

plaintiflf  in  error  at  the  time  of  decedent's  death,  and  for 
some  time  before.  These  assignments  purported  to  assign 
the  notes  as  well  as  the  mortgages  given  to  secure  the  same. 
Then  again,  upon  the  inventory  book,  where  decedent  had 
entered  these  securities,  there  appears  as  to  all  of  them 
except  one  note  of  George  A.  Buck  for  $3,000,  indorsed  in 
the  handwriting  of  decedent  against  each  one  separately, 
the  words  "  assigned  to  S.  M.  Martin  "  who,  it  will  be  con- 
ceded, was  plaintiflf  in  error.  So  that  not  only  had  plaintiflf 
in  error  the  possession  of  these  securities,  but  she  had  for- 
mal assignment  of  them  from  the  testator,  with  the  nota- 
tion thereof  in  his  inventory  book,  while  there  is  no  evi- 
dence tending  to  show  that  he  ever  had  any  possession  or 
control  of  them  after  the  time  when,  but  two  weeks  before 
his  death,  he  handed  them  back  to  her  with  the  statement 
that  they  were  hers.  We  think  all  these  facts  taken  to- 
gether are  suflKcient  to  establish  a  valid  and  completed  gift 
of  these  Illinois  mortgages,*within  the  rules  of  law  above 
stated.  It  is  true,  the  notes  themselves  were  not  indorsed 
by  the  testator  and  it  may  be  that  this  was  the  thing  which 
he  thought  rendered  the  matter  incomplete,  and  which  he 
had  in  mind  to  do  when  he  called  for  the  package  two 
weeks  before  his  death,  but  we  do  not  regard  it  as  being 
essential  to  a  complete  gift  that  the  notes  should  have  been 
actually  indorsed.  "What  was  done  was  suflScient  to  vest  in 
plaintiff  a  valid  equitable  title  to  the  notes,  although  not 
the  legal  title.  We  do  not  regard  the  case  of  Barnum  v. 
Reed,  supra^  as  being  in  conflict  with  this  view.  In  that  case 
the  court  say :  "  There  can  be  no  pretense  that  Mrs.  Davis 
transferred  the  legal  title  of  the  notes  and  certificates  of 
deposit  to  Barton.  That  could  be  done  only  by  indorse- 
ment." 

But  the  court  were  then  considering  the  question  as  to 
whether  or  not  Mrs.  Davis  had  constituted  Barton  a  trustee 
for  the  benefit  of  Mrs.  Reed  and  were  not  passing  upon  the 
effect,  had  Mrs.  Davis  delivered  the  notes  and  certificates 
of  deposit  to  Mrs.  Reed  as  a  gift  without  indorsement. 
There  is  nothing  in  the  case  to  show  that  the  court  intended 
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to  hold  that  the  equitable  title  to  a  note  and  mortgage  could 
not  be  vested  in  a  donor,  by  a  gift  of  the  same  and  a  deliv- 
ery thereof,  without  indorsement  by  the  donor.  We  have 
no  doubt  that,  in  equity,  the  owner  of  a  note  and  mortgage 
securing  the  same,  may  by  a  separate  assignment  vest  the 
equitable  title  thereto  in  another,  and  when  this  is  done, 
and  the  note,  mortgage  and  assignment  thereof  are  deliv- 
ered to  the  equitable  assignee,  he  may  enforce  the  collec- 
tion in  equity  for  his  own  use  and  in  his  own  name,  by  a 
foreclosure  of  the  mortgage.  Barrett  et  al.  v.  Hinckley, 
124  III  82-41. 

The  courts  of  this  state  very  early  recognized  the  right 
of  the  equitable  assignee  of  a  promissory  note  to  collect  the 
same  by  suit  in  the  name  of  the  payee  for  the  use  of  the 
assignee.    Ranson  v.  Jones,  1  Scam.  291. 

In  the  latter  case  it  was  Kaid :  "  Where  there  has  been  a 
transfer  of  a  bond  or  instrument,  without  a  regular  assign- 
ment to  authorize  the  assignee  to  institute  a  suit  in  his  own 
name,  courts  will  always  permit  the  use  of  the  name  of 
the  person  to  whom  it  is  made  payable,  without  an  express 
power  so  to  do.  *  *  *  Indeed  courts  are  bound  to  pro- 
tect the  interest  of  the  holder." 

In  the  case  of  Grover,  Adm'r,  v.  Grover,  24  Pick.  261,  it 
was  expressly  held  that  a  valid  gift  may  be  made,  inter 
vivoSj  of  a  promissory  note  payable  to  the  order  of  the  donor, 
without  indorsement  by  him  or  other  writing,  and  that  the 
donee  might,  upon  the  death  of  the  donor,  maintain  an  ac- 
tion against  the  maker  of  such  note  in  the  name  of  the 
donor's  administrator,  even  against  the  consent  of  the  latter. 
And  it  was  also  held  that  the  gift  of  a  chose  in  action,  pro- 
vided no  claims  of  creditors  interfere  to  affect  its  validity, 
ought  to  stand  on  the  same  footing  as  a  sale.  We  think 
the  principles  announced  in  that  case  should  govern  in  the 
one  now  under  consideration,  and  our  conclusion  is,  that 
by  the  acts  of  the  testator  the  equitable  title  to  the  secu- 
rities called  the  Illinois  mortgages  passed  to  and  vested  in 
plaintiff  in  error,  and  such  equitable  title  should  be  respected 
and  protected  by  the  courts.    While  courts  of  probate  in 
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this  Stale  have  but  limited  equity  powers,  yet  in  such  mat- 
ters as  are  involved  in  this  proceeding,  we  think  they  should 
be  governed  by  equitable  principles,  and  in  this  view  we 
think  the  court  below  erred  in  holding  that  plaintiff  in  error 
was  not  entitled  to  hold  the  securities  we  are  now  consid- 
ering, and  in  ordering  them  to  be  turned  over  to  the  execu- 
tors to  be  inventoried,  accounted  for  and  distributed  as  a 
part  of  the  estate  of  Edward  Martin,  deceased. 

As  to  so  much  of  the  order  of  the  Circuit  Court  as  relates 
to  the  Phipps  notes  and  the  bonds,  it  will  be  affirmed,  but 
as  to  so  much  of  said  order  as  relates  to  the  Illinois  mort- 
gages, amounting  to  $50,200,  it  will  be  reversed,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court  to 
enter  an  order  in  accordance  with  the  foregoing  findings, 
and  holding  the  Illinois  mortgages  to  be  the  individual 
]>roperty  of  plaintiff  in  error  and  no  part  of  the  estate  of 
Edward  Martin,  deceased. 

Eeversed  in  part  and  remanded  with  directions. 


Henry  Harms  and  The  Home  National  Bank  y.  Charles 

B.  Frost  et  al. 

1.  Vendor's  Lien— QeneraZ  Principles,  ^Whether  a  vendor's  lien 
will  be  enforced  in  any  given  case  depends  so  entirely  upon  the  facts 
involved  that  no  general  rule  can  be  laid  down  that  can  cover  every 
kind  of  a  case.  As  between  vendor  and  vendee  alone,  a  lien  wiU  be  siis- 
tained:  but  as  between  that  lien  and  a  mortgage  lien,  the  latter  is  gen- 
erally preferred. 

2.  Same — Liens  Accruing  at  the  Same  Time. — Of  two  liens  accruing 
at  the  same  time,  the  legal  lien  of  a  recorded  mortgage  must  be  deemed 
superior  to  the  secret  equity  of  a  vendor. 

3.  Same — Failure  to  Give  Notice  of. — A  vendor  of  real  estate,  who 
allows  third  parties  to  spend  their  money  in  improving  it,  under  the  pro- 
visions of  a  mortgage  made  to  them  by  the  vendee,  without  making  any 
protest  or  claim  of  a  vendor's  lien,  will  not  be  allowed  to  set  up  a  claim 
to  a  lien  as  against  such  parties. 

4.  Deeds — Pass  Title  When  Delivered — A  deed,  without  being  re- 
corded, if  delivered  to  the  grantee,  or  some  one  for  him,  passes  title  as 
elf  ectually  as  though  it  were  recorded. 
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Bill,  to  foreclose  trust  deed.  Appeal  from  the  Circuit  Court  of  Kjiox 
County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.     Reversed  and  remanded  with  directions. 

Statement  of  the  Case, 

This  was  a  bill  in  equity  commenced  by  the  appellees, 
Charles  R.  Frost,  Robert  W.  Frost,  John  W.  Frost  and 
Edward  J.  Frost,  comprising  the  firm  of  Robert  Frost's 
Sons,  and  Samuel  L.  Charles,  to  foreclose  a  certain  trust  deed 
executed  by  the  Galesburg,  Etherly  &  Eastern  Railroad 
Company,  dated  the  5th  day  of  May,  1 894,  and  recorded  in 
the  recorder's  oflice  of  Knox  county  May  7,  1894,  and  exe- 
cuted to  the  Royal  Trust  Company  to  secure  the  payment 
of  $120,900  of  first  mortgage  bonds  of  $500  each  as  herein- 
after mentioned,  of  which  appellants,  Robert  Frost's  Sons, 
claimed  to  own  $40,000  worth,  or  eighty  bonds,  and  appel- 
lant Harms  $60,000,  and  the  Home  National  Bank  of  Chi- 
cago, 111.,  $20,000,  and  a  claim  by  appellee  for  money  fur- 
nished for  right  of  way  and  expenses  incurred  by  them.  We 
adopt  the  following  statement  prepared  by  appellant's 
counsel : 

The  Galesburg,  Etherly  &  Eastern  Railroad  Company 
was  incorporated  April  7,  1894,  under  an  act  of  the  General 
Assembly  of  the  State  of  Illinois  relative  to  corporations 
in  force  July  1,  1891,  and  was  so  incorporated  for  the  pur- 
pose of  constructing  and  operating  a  railroad  from  Wataga, 
in  Knox  county,  Illinois,  beginning  at  a  point  north  of  tlie 
depot  of  the  Chicago,  Burlington  &  Quincy  Railroad,  in  said 
Wataga,  and  running  in  an  easterly  direction  to  the  coal 
lands  of  the  Galesburg  Coal  Company  in  said  Knox  county, 
and  to  and  through  a  town  site  to  be  located  in  the  imme- 
diate vicinity  of  the  said  Galesburg  Coal  Company's  lands, 
to  be  named  "  Etherly."  The  capital  stock  of  said  railroad 
company  was  divided  into  fifteen  hundred  shares  of  one 
hundred  dollars  each,  or  $150,000. 

On  the  24th  day  of  April,  1894,  a  contract  was  entered 
into  by  the  said  Galesburg  Coal  Company,  party  of  the  first 
part,  the  Brown  &  Windsor  Construction  Company,  party  of 
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the  second  part,  and  W.  H.  Bates,  Samuel  L.  Charles  and 
Eobert  Frost's  Sons,  party  of  the  third  part. 

Under  this  agreement  and  in  consideration  of  the  agree- 
ments of  the  parties  of  the  first  and  third  parts,  the  party  of 
the  second  part  undertook  and  agreed  to  construct  the  Gales- 
burg,  Etherly  &  Eastern  Railroad,  erect  depots,  purchase  a 
locomotive  and  such  other  equipments  as  might  be  necessary. 
The  party  of  the  third  part  agreed  to  furnish  a  sum  of  money 
necessary  to  purchase  the  right  of  way,  and  where  right 
of  way  could  not  be  purchased,  the  same  to  be  procured  by 
condemnation  proceedings,  and  paid  for  by  the  said  third 
party,  title  to  rest  in  the  railroad  company.  Third  party 
also  agreed  to  guarantee  the  contract  of  second  party  with 
the  Illinois  Steel  Company  for  the  purchase  of  all  rails  to 
be  used  in  the  construction  of  said  railroad  in  a  sum  not 
exceeding  $30,000.  The-  Brown  &  Windsor  Construction 
Company,  the  second  party  therein,  was  to  deliver  to  the 
said  W.  H.  Bates,  Samuel  L.  Charles  and  Robert  Frost's 
Sons,  the  party  of  the  third  part,  the  first  mortgage  ben  Is 
of  said  railroad  company  at  seventy-five  cents  on  the  dollar 
in  an  amount  equal  to  the  sum  expended  for  right  of  way 
and  the  amount  guaranteed  the  Illinois  Steel  Company  for 
rails;  also  as  collateral,  the  entire  stock  of  the  railroad  com- 
pany. The  Brown  &  Windsor  Construction  Company  by 
this  contract  agreed  to  protect  and  save  harmless  the  third 
party  thereto  in  its  said  guaranty  to  the  Illinois  Steel  Com- 
pany for  rails^  not  exceeding  $30,000,  and  to  meet  and  dis- 
charge its  obligations  on  or  before  maturity,  and  failing  so 
to  do,  the  rights  of  the  second  party  under  said  contract  to 
be  forfeited  to  third  party  thereto. 

Upon  the  performance  of  the  covenants  on  the  part  of 
the  second  party,  the  first  party,  the  Galesburg  Coal  Com- 
pany, agreed  to  deliver  to  the  Brown  &  Windsor  Construc- 
tion Company  thirty-five  hundred  shares  of  full  paid  non-as- 
sessable stock  of  the  said  Galesburg  Coal  Company,  and  when 
the  notes  given  for  rails  were  discharged,  the  third  party 
agreed  to  release  the  railroad  stock  held  as  collateral  (ex- 
cept that  part  thereof  held  as  security  for  money  advanced 
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to  pay  for  right  of  way,  which  was  not  to  be  released  unless 
such  money  should  be  repaid  within  a  reasonable  time),  of 
which  entire  stock  the  third  party  was  to  own  thirteen- 
twentieths,  and  the  second  party  seven-twentieths.  Said 
agreement  further  provided  that  any  unsold  railway  bonds 
or  proceeds  thereof  not  used  in  the  construction  and  equip- 
ment of  the  road  at  date  of  its  completion  should  revert  to 
the  treasury  of  the  said  railroad  company.  Said  agreement 
further  provided  that  a  town  site  company  should  be  formed 
to  promote  a  town  on  the  lands  of  third  party,  the  location 
to  be  agreed  upon,  which  lands  were  to  be  sold  to  such 
town  site  company  at  not  more  than  $60  per  acre,  and  in 
this  town  site  the  party  of  the  second  part  should  have  a 
four-tenths  interest. 

On  May  4, 1894,  Henry  Harms  and  J.  S.  Spikings  entered 
into  an  agreement  in  the  nature  of  a  sub-contract  with  the 
Brown  &  Windsor  Construction  Company,  in  and  by  which 
contract  the  said  Harms  and  Spikings  agreed  to  build 
the  Galesburg,  Etherly  &  Eastern  Railroad  between  the 
points  designated  in  the  articles  of  incorporation,  and 
to  furnish  the  material  and  do  the  work  necessary  in  its 
construction;  the  Brown  &  Windsor  Construction  Com- 
pany to  furnish  steel  fastenings  and  locomotive  and  con- 
struction cars  free  of  charge,  to  be  operated  by  Harms  and 
Spikings.  For  such  construction  the  Brown  &  Windsor 
Construction  Company  agreed  to  pay  to  Harms  and  Spik- 
ings $45,000,  to  be  evidenced  by  the  collateral  notes  of  the 
Construction  company,  to  be  secured  by  $60,000  of  the  first 
mortgage  bonds  of  the  Galesburg,  Etherly  &  Eastern  Rail- 
road Company  to  be  held  as  collateral.  Some  of  which  note 
and  bonds  were  to  be  delivered  as  the  work  progressed, 
the  balance  to  be  delivered  when  the  road  was  completed. 
Harms  succeeded  to  all  the  rights  and  interests  Spikings 
had  under  said  contract. 

By  trust  deed  of  May  5,  1894,  and  recorded  May  7,  1894, 
in  the  recorder's  oflBce  of  Knox  county,  Illinois,  the  Gales- 
burg, Etherly  &  Eastern  Railroad  Company  conveyed  to 
the  Royal  Trust  Company,  all  and  singular  its  railway  and 
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railways,  with  the  road-bed,  grades,  right  of  way,  bridges, 
depots,  grounds,  fixtures,  and  all  its  property  of  every  kind 
and  nature,  acquired  or  which  might  thereafter  be  acquired, 
in  its  name  or  in  its  behalf,  including  all  its  franchises, 
privileges,  net  income  and  revenue  which  might  arise  from 
the  use  and  operation  of  said  railroad.  Said  trust  deed  re- 
cited that  the  said  railroad  company  had  already  commenced 
the  construction  of  the  railroad,  and  was  desirous  of 
borrowing  money  to  complete  and  equip  the  same,  and  to 
carry  out  a  resolution  passed  by  the  board  of  directors 
thereof,  and  approved  by  the  stockholders,  had  determined 
to  issue  the  bonds,  to  be  designated  first  mortgage  bonds,  in 
an  amount  not  exceeding  one  hundred  and  twenty  thou- 
sand dollars,  and  that,  in  order  to  carry  out  the  resolution  of 
said  company  and  to  secure  said  bonds,  the  president  and 
secretary  were  authorized  to  execute  a  trust  deed  to  the 
Royal  Trust  Company.  The  said  trust  deed  further  re- 
cited that  the  said  issue  of  bonds  and  the  execution  of  said 
trust  deed  were  authorized  by  resolution  of  the  board  of 
directors  of  the  railroad  company,  unttnimously  passed. 

The  bonds  secured  by  said  trust  deed  were  two  hundred 
and  fprty  in  number,  each  for  the  sum  of  $500,  and  due  on 
July  1,  1914.  The  semi-annual  interest  upon  said  bonds, 
until  maturity,  at  6  per  cent  per  annum,  were  evidenced  by 
coupons  attached  thereto.  Each  of  said  bonds  recited  that 
"  the  payment  of  which  is  secured  by  a  mortgage  of  even 
date  herewith,  giving  a  first  lien  upon  the  railway  fran- 
chises and  equipment  described  therein,  made  by  said  rail- 
road company  to  the  Royal  Trust  Company,  of  Chicago,  as 
trustee,  and  duly  recorded." 

On  June  6, 1894,  an  agreement,  supplemental  to  the  one  of 
April  24,  1894,  was  made,  which,  after  reciting  the  provis- 
ions of  the  said  former  agreement,  stated  that  the  Brown  & 
Windsor  Construction  Company  did  thereby  deposit,  deliver 
and  assign  to  W.  H.  Bates,  S.  L.  Charles  and  Robert  Frost's 
Sons,  $40,000  face  value  of  the  first  mortgage,  twenty-year, 
six  per  cent  gold  bonds,  of  said  railroad  company.  Said 
agreement  further  provided  "  that,  in  the  future,  and  as  soon 
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as  it  can  be  done,"  there  should  also  be  deposited  with  and 
assigned  and  delivered  to  W.  H.  Bates,  8.  L.  Charles  and 
Robert  Frost's  Sons  an  additional  amount  of  first  mortgage 
twenty-year,  six  per  cent  gold  bonds  of  said  railroad  com- 
pany, sufficient,  at  seventy-five  cents  on  the  dollar,  of  the 
face  or  par  value  thereof,  to  equal  the  money  paid  out  for 
right  of  way.  Although  this  agreement  was  signed  only 
by  the  Construction  company,  it  was  recognized  by  the  par- 
ties to  the  first  agreement,  and  under  it  the  appellees  ob- 
tained title  to  the  bonds  they  owned.  The  sale  of  collateral 
under  notice,  introduced  in  evidence,  was  made  under  and 
by  virtue  of  the  authority  given  appellees  and  W.  H.  Bates 
therein. 

Under  these  several  contracts  and  agreements  the  railroad 
was  built.  Henry  Harms  took  from  the  Brown  &  Windsor 
Construction  Company  their  notes  for  work  done  and  mate- 
rial used  in  its  construction.  He  also  took  the  one  hundred 
and  twenty  mortgage  bonds  as  collateral  to  these  notes,  and 
after  default  had  been  made  in  the  payment  of  the  notes, 
he  became  the  owner  of  said  one  hundred  and  twenty  bonds, 
absolutely.  The  Home  National  Bank,  of  Chicago,  loaned 
money  to  the  Brown  &  Windsor  Construction  Companj^, 
and  took  the  notes  of  said  Construction  company  for  such 
loans,  and,  as  collateral,  took  the  forty  bonds  owned  and 
controlled  by  it  as  security  for  said  notes. 

By  the  bill  of  appellees,  and  the  answer  of  appellants, 
Harms  and  the  Home  National  Bank,  foreclosure  of  mort- 
gage securing  the  mortgage  bonds  is  prayed,  and  decree  of 
foreclosure  rendered  therefor.  In  addition  to  the  foreclos- 
ure upon  the  bonds  held  by  them,  appellee  also  claimed  a 
first  lien  upon  the  right  of  way  and  road-bed  of  the  mort- 
gaged premises,  on  account  of  advances  made  by  them  for 
the  purchase  of  the  right  of  way,  as  will  be  seen  hereafter. 

As  between  the  appellant  Harms  and  appellees,  in  so  far 
as  the  bonds  and  their  relative  rights  and  liens  thereunder 
are  concerned,  no  question  is  made  in  this  case.  Plaintiff 
below,  and  appellees  here,  secured  their  bonds,  eighty  in 
number,  in  effect  in  consideration  of  money  advanced  to- 
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ward  the  construction  of  the  road.  Defendant  below,  and 
appellant  here,  Harms,  secured  his  bonds,  one  hundred  and 
twenty  in  number,  in  effect  in  consideration  of  work  and 
labor  also  entering  into  the  construction  of  the  road.  Thus 
far  the  equities  of  the  parties  are  equal. 

By  the  terras  of  the  contract,  as  ^een  above,  between 
the  Brown  &  Windsor  Construction  Company  and  appellees, 
the  latter  were  to  guarantee  the  notes  of  the  Construction 
company  on  account  of  steel  rails  to  the  extent  of  $30,000, 
and,  in  fact,  subsequently  paid  this  amount  on  such  guar- 
anty. Appellees,  under  the  contract,  were  also  to  advance 
the  necessary  amount  of  money  to  secure  the  right  of  way 
for  the  railroad.  For  these  advances,  so  to  be  made,  appel- 
lees were  to  receive  as  collateral  security  enough  of  the 
mortgage  bonds  of  the  railroad  company,  held  by  the  Con- 
struction company,  at  the  rate  of  seventy-five  cents  on  the 
dollar,  as  would  equal  the  sum  expended  for  rails  and  right 
of  wav:  and  were  also  to  receive  as  additional  collateral 
security  the  entire  stock  of  the  railroad  company,  amount- 
ing to  $150,000. 

By  the  subsequent  agreement  between  the  Construction 
company  and  appellant  Harms,  the  latter  agreed  to  furnish 
the  material  and  the  labor  for  the  construction  of  the  rail- 
road, at  an  agreed  price,  to  be  secured  by  the  mortgage' 
bonds  of  the  railroad  company,  amounting  in  the  aggregate 
to  $60,000,  as  collateral.  These  bonds  were  subsequently 
delivered  to  appellant  Harms,  pursuant  to  the  agreement, 
and  became  his  absolutely  by  collateral  sale  thereof. 

By  the  subsequent  and  supplemental  agreement  between 
the  Construction  company  and  appellees  $40,000  of  the  mort- 
gage bonds  and  $149,500  of  the  railroad  stock  were  then  de- 
livered to  appellees  in  pursuance  of  the  terms  of  the  original 
contract,  and  at  the  time  of  such  delivery  it  was  further 
airreed  "  that  in  the  future,  and  as  soon  as  it  can  be  done," 
there  was  also  to  be  delivered  to  appellees  an  additional 
amount  of  the  mortgage  bonds,  sufficient  at  seventy -five  cents 
on  the  dollar  to  equal  the  money  paid  out  on  right  of  way 
account,  as  security  for  the  faithful  performance  of  the 
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agreements  embraced  in  the  original  and  supplemental  con- 
tracts of  the  Construction  company  with  appellees.  This 
supplemental  contract  also  empowered  appellees  to  sell  the 
securities  on  the  default  of  the  Construction  company;  and 
a  default  having  occurred,  this  was  done. 

The  decree  finds  that  appellees  have  paid  out  for  right 
of  way  and  expenses,  the  sum  of  $15,351.36,  and  that  they 
should  have  had  under  the  terms  of  the  contracts,  original 
and  supplemental,  $20,468.40  of  the  first  mortgage  bonds, 
and  in  equity  are  deemed  to  have  received  that  quantity  of 
the  bonds;  and  not  having  in  fact  received  them,  the  de- 
fendant Harms,  with  the  Home  National  Bank,  must  pro- 
rate with  plaintiffs  their  proportionate  share  of  this  amount, 
from  the  proceeds  of  sale  of  the  mortgag:e  property. 

The  bill  in  this  case,  so  far  as  the  right  of  way  advance- 
ments are  concerned,  is  based  upon  the  supposed  fact  that 
plaintiffs  have  a  first  lien  upon  the  right  of  way  and  road- 
bed situated  thereon,  which  was  part  and  parcel  of  the 
mortgaged  premises,  for  such  advancements  made,  though 
the  prayer  is  for  a  first  lien  Upon  the  entire  mortgage  prem- 
ises. 

The  decree  of  the  lower  court,  however,  instead  of  giving 
the  complainants  a  first  lien  upon  the  right  of  way  and 
road-bed,  in  effect  increases  the  mortgage  indebtedness  by 
the  sum  of  $20,468.40,  and  gives  the  appellees  a  lien  there- 
for co-equal  with  the  original  and  actual  mortgage  debt, 
upon  all  the  property  of  all  kinds  covered  by  the  mortgage, 
so  that  appellees,  instead  of  getting  a  first  lien  upon  a 
specific  portion  of  the  mortgaged  property  contributed  by 
them,  as  claimed  in  their  bill,  get  a  joint  lien  with  the 
holders  of  the  other  mortgage  indebtedness  on  the  entire 
property. 

Knickbbbockkr  &  SMfFH,  attomcys  for  appellant,  Henry 
Harms. 

Winston  &  Mbaohrb,  attorneys  for  appellant,  The  Home 
National  Bank;  Fletoheb  Carnet  and  Silas  H.  Stbawn, 
of  counsel. 

Vol  ixrm  u 
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J.  M.  KiQGS,  attorney  for  appellees. 

Mr.  Justice  Lackt  delivered  the  opinion  of  the  Court. 

The  main  controversy  in  this  case  arises  over  that  por- 
tion of  the  decree  of  foreclosure  of  the  Circuit  Court  which 
provided  that  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  the  master  should  pay  a  pro  rcUa  sum  of 
$20,468.40  in  equitable  consideration  of  the  fact  that 
appellees  were  entitled  to  that  many  bonds  of  the  railroad 
company,  under  the  contract  of  April  24,  1894,  and  supple- 
mental contract,  June  8, 181)4,  with  the  Brown  &  Windsor 
Construction  Company  for  procuring  the  right  of  way, 
and  expenses  incurred  therein;  that  the  said  sum  should  pro- 
rate with  the  authorized  issue  of  bonds  to  the  amount  of 
$120,000,  the  same  as  though  the  first  named  sum  had  been 
an  additional  issue,  and  held  by  the  appellees,  thus  in  effect 
scaling  down  the  amount  that  would  be  otherwise  paid  to  the 
holders  of  the  bonds  actually  issued  in  case  the  sale  failed 
to  produce  enough  to  pay  the  entire  amount  foreclosed  in 
this  suit  to  the  extent  of  the  pro  rata  per  cent  of  the  claim 
for  right  of  way  and  right  of  way  expenses. 

It  is  insisted  on  the  part  of  the  appellees  that  the  decree 
c\n  be  sustained  upon  the  ground  that  they  had  a  vendor's 
lien  on  the  right  of  way  to  the  amount  of  its  cost,  and  the 
expenses  incurred  and  paid  by  appellees,  and  although  the 
basis  of  the  decree  was  not  on  that  theory,  yet  the  amount 
they  would  receive  would  be  less  than  they  were  entitled 
to  on  the  proper  basis. 

We  need  not  stop  to  inquire  whether  this  position  is 
based  on  proper  grounds,  as  it  will  not  be  involved  in  the 
consideration  of  the  case.  We  shall  treat  the  claim  as  the 
bill  did,  as  being  one  for  a  vendor's  lien  on  the  right  of  way. 
It  appears  from  the  abstract  of  the  various  right  of  way 
deeds  that  they  were  all  procured  by  appellees  and  exe- 
cuted to  the  Galesburg,  Etherly  &  Eastern  Railroad  Com- 
pany, between  and  including  the  dates  of  April  26,  1894  and 
August  18,  1894,  except  one  deed  dated  June  1, 1895,  and  of 
the  consideration  of  $133.    Something  over  two-thirds  of  the 
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entire  amount  of  $15,351.80  was  paid  out,  and  the  deeds  pro- 
cured prior ^to  June  6, 189-^,  and  the  balance  after  that  date. 

The  deeds  in  question  were  not  handed  over  to  the  rail- 
road company  as  they  were  obtained,  but  were  retained  by 
the  appellees  and  were  produced  at  the  hearing  and  were 
ordered  by  the  court  in  its  decree  to  be  turned  over. 

The  building  of  the  railroad  by  Harms  was  commenced 
immediately  after  the  date  of  his  contract  of  May  4r,  1894, 
and  completed  October  27,  1894,  and  the  bonds  delivered  to 
him  in  accordance  with  his  contract  as  collateral  security. 

The  bonds  held  by  appellee  have  been  sold  and  bought  in 
by  them  under  the  provisions  of  their  contract,  and  the 
Home  National  fiank  and  Henry  Harms  are  the  owners  of 
the  bonds  not  held  by  appellees.  The  Home  National  Bank 
became  the  owner  of  its  forty  bonds  for  money  advanced  to 
the  Brown  &  Windsor  Construction  Company. 

The  lien  claimed  by  appellee  is  not  a  lien  by  virtue  of 
anything  contained  in  the  tripartite  contract  between  them 
and  the  Galesburg  Coal  Company  and  the  Brown  &  Wind- 
sor Construction  Company,  or  the  supplement  thereto,  but 
if  a  lien  at  all,  is  one  created  by  the  equitable  principles  of 
the  law.  It  is  not  a  statutory  lien  under  any  provision  of 
the  statute. 

Under  certain  circumstances  a  vendor's  lien  is  created  as 
between  the  vendor  of  real  estate  and  the  vendee  where  no 
intervening  interests  come  in. 

It  is  not  a  lien  very  much  favored  by  law  but  is  often 
enforced  in  equity.  Whether  or  not  such  a  lien  will  be 
enforced  in  any  given  case,  depends  so  entirely  upon  the  facts 
involved  that  no  general  rule  can  be  very  well  laid  down 
that  will  cover  every  kind  of  a  case.  As  between  vendor 
and  vendee  alone  there  can  be  no  question  but  that  a  lien 
would  be  sustained,  but  as  between  that  lien  and  a  mortg«ige 
lien  the  latter  is  generall}^  preferred. 

In  the  case  of  Fisk  v.  Potter,  2  Abb.  App.  Dec.  138,  it  is 
laid  down  as  a  general  rule,  that  where  two  liens  accrue  at 
the  same  instant  of  time,  and  it  becomes  a  question  which 
of  the  two  has  superiority  (the  one  a  constructive  one  only 
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arising  out  of  a  secret  trust  by  operation  of  law  or  based 
upon  the  ground  of  its  being  a  natural  equity  connected 
with  the  consideration  of  the  property  purchased,  the  other 
arising  from  a  specific  legal  lien  based  upon  written  contract 
and  matter  of  public  record),  the  preference  will  be  given  to 
the  latter.  The  facts  in  the  latter  quoted  cases  are  not 
precisely  as  they  are  in  this  case,  but  the  principle  above 
announced  we  regard  as  sound.  In  Bagley  v.  Greenleaf ,  7th 
Wheaton,  46,  Justice  Marshall  lays  down  the  following  rule : 
**  A  vendor  relying  upon .  this  lien  ought  to  reduce  it  to  a 
mortgage  so  as  to  give  notice  to  the  world.  If  he  does  not, 
he  is,  in  some  degree,  accessory  to  the  fraud  committed  on 
the  public  by  an  act  which  exhibits  the  vendee  as  the  com- 
plete owner  of  an  estate  upon  which  he  claims  a  secret  lien. 
It  would  seem  inconsistent  with  the  principles  of  equity  and 
with  the  general  spirit  of  our  laws  that  such  a  lien  should 
be  set  up  in  a  court  of  chancery  to  the  exclusion  of  bona  fide 
creditors." 

The  Supreme  and  Federal  Courts  of  the  United  States 
hold  a  mortgage  lien  good  as  against  equitable  liens  in  favor 
of  the  claimants  for  claims  for  original  construction,  rails, 
frogs,  etc.,  rental  of  leased  lines,  claims  for  rolling  stock, 
salaries  of  officers,  lost  goods  and  sureties  on  appeal  bonds. 

Liens  are  sometimes  allowed  for  wages  performed  for  the 
railroad  in  producing  its  income,  or  '*  going  expenses,"  as 
it  is  sometimes  called. 

We  think  all  the  circumstances  show  that  they  did  not 
intend,  when  they  entered  into  the  contract  of  April  24, 
1894,  to  retain  a  vendor's  lien  on  the  right  of  way  which 
they  undertook  to  procure  for  the  railroad  company,  and 
the  outside  circumstances  and  relationship  of  all  the  parties 
but  strengthens  this  supposition. 

The  appellees  were  owners  of  the  entire  stock  in  the 
Galesburg  Coal  Company  as  appears  from  the  evidence  of 
K.  W.  Frost,  who  testifies  that  on  April  24,  1894,  Robert 
Frost's  Sons,  S.  L.  Charles  and  W,  H.  Bates  were  the  owners 
and  holders  of  the  capital  stock  of  the  Galesburg  Coal  Co., 
of  Galesburg,  111.^  that  is,  it  was  held  by  difiFerent  members 
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of  the  firm,  not  as  a  firm,  but  it  was  held  by  six  individuals, 
four  of  whom  composed  the  firm,  and  those  were  the  Frosts 
who  succeed  to  the  rights  of  Charles  and  Bates. 

There  was  also  another  project  on  hand  and  that  was  to 
lav  out  a  town  site  on  the  lands  owned  by  the  Frosts  which 

W  ft' 

they  were  to  sell  by  the  terms  of  the  contract,  or  a  portion 
of  it,  at  $60  per  acre  to  the  Brown  &  Windsor  Construc- 
tion Company,  which  company  was  to  have  a  four-tenths 
interest  therein. 

It  was  therefore  a  great  personal  interest,  or  supposed  to 
be,  to  Frosts,  appellees,  to  have  the  railroad  built  as  pro- 
jected, otherwise  the  coal  mine  could  not  be  developed  nor 
the  town  built. 

The  contract  of  April  24, 1894,  signed  by  the  appellees  as 
the  party  of  the  third  part,  as  also  the  contract  to  appellant 
Harms  and  Spikings,  were  both  entered  into  and  signed 
prior  to  the  issuing  of  the  first  mortgage  bonds  in  question; 
but,  no  doubt,  under  the  circumstances,  all  parties  knew 
what  bonds  were  to  be  issued  because  the  bonds  were  pro- 
vided for  in  the  two  contracts,  and  it  must  have  been  known 
that  they  were  to  be  issued,  otherwise  they  would  not  have 
been  mentioned. 

Under  the  contract  signed  by  appellees  the  Brown  & 
Windsor  Construction  Company  agreed  to  construct  the 
railroad  and  depots  and  purchase  a  locomotive  and  such 
other  equipment  as  might  be  necessary,  and  the  appellees 
and  Bates  and  Charles,  whose  rights  they  have  succeeded  to, 
agreed  to  furnish  the  money  necessary  to  purchase  the  right 
of  way  and  condemn  it  where  it  could  not  be  purchased,  and 
the  title  to  the  right  of  way  was  to  rest  in  the  railroad 
company,  and  to  guarantee  the  contract  of  the  Brown  & 
Windsor  Construction  Company  with  the  Illinois  Steel 
Company  for  the  purchase  of  the  rails  to  be  used  in  the 
construction  of  the  railroad,  not  to  exceed  $30,000;  and  was 
to  receive  and  did  receive  eighty  of  the  bonds  and  the 
entire  stock  of  the  railroad  company. 

The  right  of  way  and  steel  rails  were  thus  only  provided 
for,  and  all  the  balance  of  the  expenses  and  costs  of  building 
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the  railroad  must  be  furnished  by  the  Construction  com- 
pany. 

And  how  was  the  Construction  company  to  procure  the 
money  and  build  the  balance  of  j;he  road  ?  Manifestly,  it 
must  be  out  of  money  procured  by  the  sale  of  the  railroad 
bonds,  which  mtist  have  been  contemplated  would  come 
into  its  hands  from  the  railroad  company,  and  which  did 
actually  come  into  its  hands,  as  shown  by  the  subsequent 
contracts  and  proceedings. 

These  appellees  must  have  understood  this,  as  it  is  a  legiti- 
mate conclusion  from  all  the  evidence  and  from  a  consider- 
ation of  the  various  contracts.  Appellees  agreed  with  the 
Construction  company  to  furnish  the  money  and  to  procure 
the  right  of  way,  and  take  bonds  as  collateral  security  at 
seventy-five  cents  on  the  dollar,  and  there  was  no  provision 
in  the  contract  that  they  were  to  retain  a  lien  of  any  kind. 

Appellees,  no  doubt,  perfectly  understood  that  the  railroad 
company  must  have  the  right  of  way  clear  before  it  could 
issue  any  bonds  that  would  be  salable,  and  must  have 
known  that  these  bonds  would  be  put  on  the  market  for 
sale,  and  that  the  purchasers  would  expect  to  get  a  clear 
title  to  the  railroad  right  of  way  and  franchise  for  their 
security;  therefore  they  were,  no  doubt,  willing  to  accept 
the  responsibility  of  the  Construction  company  under  their 
contract  for  their  reimbursement  for  the  money  to  be 
furnished  for  the  right  of  way. 

The  Construction  company  and  the  railroad  company 
were  separate  and  distinct  organizations,  and  as  to  the  con- 
tract in  question  between  appellees  and  the  Construction 
company,  the  railroad  company  had  no  privity,  so  far  as 
the  evidence  discloses. 

We  must  suppose,  however,  that  the  Construction  com- 
pany received  some  consideration  for  its  undertaking  to 
furnish  the  railroad  company  with  the  right  of  way,  and 
that  was,  no  doubt,  the  secret  of  its  agreement  with  appel- 
lees to  furnish  the  right  of  way  to  the  railroad  company, 
and  the  railroad  company  was  required  to  do  nothing. 

It  did,  however,  issue  the  bonds  contemplated,  mort- 
gaging the  right  of  way  secured  and  to  be  secured. 
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Under  these  circumstances,  whenever  the  deeds  were 
made  out  and  executed  by  the  owners  of  the  land  for  the 
right  of  way,  and  paid  for  by  the  appellees,  being  in  the 
name  of  the  railroad  company  as  grantee,  the  contract  was 
contemplated  and  the  title  vested  in  the  railroad  compan}^ 
the  transaction  amounted  to  a  delivery  of  the  deeds  to  it, 
and  the  mortgage  immediately  attached  free  of  any  incum- 
brance of  a  vendor's  lien.  And  the  retention  of  the  right  of 
way  deeds,  on  the  part  of  appellees,  without  any  authority 
by  their  contract  so  to  do,  made  no  difference  as  between 
them  and  the  railroad  company  and  the  mortgage  bond- 
holders, and  no  record  of  the  deeds  was  necessary  to  pass 
the  title. 

A  deed  without  being  recorded,  if  delivered  to  the  grantee 
or  some  one  for  him,  passes  the  title  as  effectually  as  though 
it  were  recorded.  The  appellees  were  the  mere  agents  of 
the  Construction  company  by  virtue  of  their  contract  with 
it  to  procure  the  conveyances  of  the  ri^ht  of  way  to  the 
railroad  company,  and  having  accomplished  that,  the  title 
passed  free  of  any  vendor's  lien. 

The  appellees  knew  very  well  that  the  mortgage  would 
attach  to  the  right  of  way  as  soon  as  the  deeds  were 
executed  and  that  the  railroad  company  was  under  no  obliga- 
tion to  fulfill  the  contract  of  the  construction  company. 

By  the  terms  of  the  contract,  and  especially  the  supple- 
mental contract  of  June  5,  1894,  it  was  not  contemplated 
that  the  railroad  bonds  should  be  delivered  to  the  appellees 
to  secure  them  in  the  advancement  of  the  right  of  way 
money  upon  the  procurement  of  the  right  of  way  deeds, 
because  the  supplemental  contract  provided  that  '*  in  the 
future  and  as  soon  as  it  can  be  done,"  there  should  also  be 
deposited  with  and  assigned  and  delivered  to  appellees  an 
additional  amount  of  the  said  railroad  bonds  sufficient,  at 
seventy-five  cents  on  the  dollar  of  their  face  value,  to  equal 
the  money  paid  out  for  the  right  of  way. 

It  will  be  seen  that  at  this  time  over  two-thirds  in  value 
of  the  deeds  for  the  right  of  way  had  been  procured,  placing 
the  title  thereof  in  the  railroad  company,  and  afterward, 
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knowing  that  the  Construction  company  could  not  then 
deliver  the  bonds  according  to  the  contract  as  originally 
made,  procured  the  balance  of  the  right  of  way  at  a  cost  of 
over  $5,000. 

The  procuring  of  the  deeds  and  the  delivery  of  the  con- 
templated railroad  bonds,  were  not  required  to  be  a  contem- 
poraneous act,  and  the  non-delivery  of  the  bonds  was  not  to 
delay  the  procurement  of  the  deeds. 

It  is  insisted  by  counsel  for  appellees  that  the  words  "  as 
soon  as  it  can  be  done,"  referring  to  the  delivery  of  the 
bonds,  meant  as  soon  as  the  total  amount  of  right  of  way 
could  be  ascertained. 

We  do  not  think  this  is  a  fair  construction  of  the  clause. 
It  is  broader.  It  refers  to  any  cause  of  delay,  and  a  sig> 
nificant  fact  is  that  after  delivering  the  eighty  bonds  to 
appellees,  the  Construction  company  had  hypothecated,  by 
contract  or  otherwise,  all  the  remaining  issue  to  appellant 
Harms  and  Spikings,  and  the  Home  National  Bank. 

We  think  it  is  a  fair  inference  that  appellees  knew  that 
fact  and  were  willing  to  wait  for  their  redemption  by  the 
Construction  company  so  that  they  could  be  delivered. 

W^do  not  think,  however,  that  this  is  a  vital  point  in 
appellant's  case. 

In  addition  to  those  facts  and  circumstances,  Harms  and 
the  railroad  company  and  the  Construction  company  were 
allowed  to  take  possession  of  the  right  of  way  and  spend 
their  money  in  the  building  of  the  road,  and  The  Home  Na- 
tional Bank  to  furnish  its  money  on  the  security  of  the 
railroad  bonds. 

During  all  this  time  appellee  made  no  protest  or  claim  of 
anv  vendor's  lien. 

It  would  be  inequitable  now  to  allow  them  to  set  up  such 
a  claim. 

It  is  insisted  that,  as  the  right  of  way  deeds  were  not  of 
record,  the  appellants  purchased  the  railroad  bonds  at  their 
own  peril;  but  even  if  this  be  so,  the  appellants  would  only 
be  held  to  notice  of  what  they  might  have  learned  upon  dil- 
igent inquiry,  and  an  inquiry  would  only  have  resulted  in 
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ascertaining  the  facts  as  they  actually  existed  at  the  time, 
and  that  would  not  defeat  the  attaching  of  the  railroad 
mortgage  or  trust  deed  to  the  right  of  way. 

We  find  these  facts  from  the  evidence  :  That  it  was  the 
actual  intention  of  appellees,  at  the  time  their  contract  and 
supplemental  contract  were  made,  to  furnish  the  money  and 
procure  the  right  of  way  and  place  it  in  subordination  to 
the  lien  of  the  first  mortgage  bonds;  and  it  was  their  inten- 
tion toaccept  the  obligation  of  the  Construction  company  for 
their  security,  and  to  not  hold  any  lien  on  the  right  of  way 
as  against  the  mortgage. 

They  can  not,  therefore,  be  allowed  to  interpose  any  claim 
for  a  vendor's  lien  against  the  holder  of  the  mortgage 
bonds  actually  issued. 

Their  claim  for  the  money  advanced  for  the  right  of  way 
and  expenses  must  be  regarded  as  an  unsecured  claim  as 
against  the  mortgage  sought  to  be  foreclosed  in  this  suit, 
and  such  claim  is  not  entitled  to  be  paid  out  of  the  pro- 
caeds  of  the  sale  to  be  made  under  a  decree  for  the  payment 
of  the  mortgage  bonds  in  question. 

If  any  surplus  should  remain  after  paying  the  mortgage 
bonds  and  costs  of  foreclosure  and  sale,  such  surplus  will 
remain  in  court  to  be  distributed,  according  to  ( q  lity  and 
justice,  to  the  parties  entitled  to  it. 

For  the  errors  above  noted  in  the  decree,  allowing  appel- 
lees to  share  in  the  payment  of  Iheir  claim  for  riofht  of  way, 
disbursements  out  of  the  proceeds  of  the  sale  ordered  in  the 
decree,  and  not  holding  the  mortgage  bonds  a  paramount 
lien  to  all  others,  the  decree  of  the  court  below  is  reversed 
and  the  cause  remanded,  with  direction  from  this  court  to 
the  Circuit  Court  to  render  a  decree  in  accordance  with  this 
opinion,  and  to  reject  the  claim  of  appellees  for  reimburse- 
ment out  of  the  proceeds  arising  from  the  sale  to  be  ordered 
for  the  payment  of  the  first  mortgage  railroad  bonds. 
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People  of  the  State  of  Illinois  t.  Joseph  Cook  and  W. 

T.  Shawley. 

1.  Recognizance— Denned.— A  reoognizance  is  an  obligation  of 
record,  entered  into  before  a  court  or  officer  duly  authorized  for  that 
purpose,  with  a  condition  to  do  something  required  by  law,  which  is 
therein  specified. 

2.  SAXR—Requisifea  of  the  Obligation,— To  be  valid  the  recpgni- 
ziance  must  be  taken  before  a  court  or  officer  duly  authorized,  and  if 
taken  before  one  justice  o:  the  peace,  where  the  statute  requires  two,  it 
will  be  void. 

Seire  Facias,  on  a  forfeited  recognizance.  Appeal  from  the  Cir- 
cuit Court  of  Warren  County;  the  Hon.  Hiram  Biqelow,  Judge,  pre- 
siding. Heard  in  this  court  ai  the  May  term,  1896.  Affirmed.  Opinion 
tiled  December  9,  1896. 

Maurice  T.  Moloney,  Attorney-General,  and  Charles  A. 
McLaughlin,  State's  Attorney,  for  appellant;  T.  J.  Soo- 
FiELD  and  M.  L.  Newell,  of  counsel. 

Grier  &  Stewart,  attorneys  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  proceeding  upon  a  scire  /actaa  issued  by  the 
clerk  of  the  Circuit  Court  of  Warren  County,  July  1,  18.95, 
returnable  to  the  next  September  term,  against  Joseph 
Cook,  M.  Cook  and  W.  T.  Shawley,  citing  them  to  appeal* 
and  show  cause,  if  any  they  could,  why  execution  should 
not  be  issued  against  them,  being  the  penalty  expressed  in 
a  recognizance  entered  into  by  Joseph  Cook  as  principal, 
and  M.  Cook  and  W.  T.  Shawley  as  sureties.  The  scire 
facias  was  demurred  to  by  M.  Cook  and  W.  T.  Shawley,  and 
the  demurrer  was  sustained  by  the  court,  and  they  were 
discharged  from  liability  on  the  bond  and  judgment  ren- 
dered in  their  favor  for  costs. 

From  that  judgment  an  appeal  is  taken  to  this  court. 

The  record  shows  that  on  May  4,  1895,  Joseph  Cook  and 
William  Robinson  wore  arrested  and  brought  before  John 
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M.  TarnbuU,  a  police  magistrate,  charged  with  the  crime 
of  burglary. 

Joseph  Cook  waived  examination  and  was  committed  to 
jail,  for  want  of  bail  in  the  sum  of  $500. 

On  the  7th  day  of  May  he  was  brought  out  of  jail  before 
the  said  John  M.  Turnbull,  police  magistrate,  and  released 
from  custody  upon  appellees  signing  the  recognizance  in 
question.  No  other  justice  sat  with  the  police  magistrate 
taking  the  recognizance. 

The  police  magistrate  undoubtedly  had  jurisdiction,  un- 
doubtedly had  the  right  in  the  first  instance  to  fix  the 
amount  of  bail  Cook  should  give,  and  to  commit  him  to  jail 
for  the  want  of  bail,  but  the  question  arises,  on  this  record, 
whether  he  had  a  right  to  release  Cook,  without  the  concur- 
rence of  another  justice,  in  the  manner  he  did.  The  statute 
prescribes  the  mode  and  manner  in  which  a  person  com- 
mitted to  jail  on  a  criminal  charge  for  want  of  bail  may  be 
released.  Section  6  of  Division  3  of  the  Criminal  Code, 
Section  299,  Kurd's  Revised  Statute,  provides  as  follows : 
"  Where  any  person  shall  be  committed  to  jail  on  a  criminal 
charge  for  want  of  good  and  sufficient  bail  (except  for 
treason,  murder  or  other  offense  punishable  with  death),  or 
for  not  entering  into  a  recognizance  to  appear  and  testify, 
any  judge  or  any  two  justices  of  the  peace  may  take  bail  or 
recognizance  in  vacation  and  may  discharge  such  prisoner 
from  his  imprisonment." 

It  will  be  seen  from  the  record  that  Turnbull,  the  police 
magistrate,  acted  alone  in  this  instance  in  taking  the  recog- 
nizance and  discharging  the  prisoner.  Cook,  and  that  he 
failed  to  follow  the  statute  above  quoted. 

It  is  contended  by  counsel  for  plaintiff  in  error  that 
although  the  statute  was  not  followed,  and  although  only 
one  justice  acted,  that  the  recognizance  was  entered  into  by 
the  defendants  in  error  voluntarily,  and  is  therefore  good, 
and  that  they  should  be  estopped  from  denying  its  validity. 

A  recognizance  is  defined  to  be  "  an  obligation  of  record 
entered  into  before  a  court  or  officer  duly  authorized  for 
that  purpose,  with  a  condition  to  do  some  act  required  by 
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law  which  is  therein  specified."  2  Bouvier's  Law  Diction- 
ary; Bacon  et  al.  v.  The  People,  14  111.  312. 

From  the  above  definition  it  will  be  seen  that  a  recog- 
nizance, to  be  valid  and  binding,  must  be  taken  before  a 
court  or  officer  duly  authorized.  It  would,  therefore,  follow 
that  a  recognizance  taken  before  a  court  or  officer  not  duly 
authorized  would  be  void.  And  in  this  case  the  recog- 
nizance was  taken  before  one  justice  where  two  were  re- 
quired by  statute;  therefore  the  one  justice  had  no  more 
authority  to  accept  bail  than  any  indiflFerent  person.  All 
of  which  clearly  appears  of  record. 

The  exact  case  presented  by  this  record  has  not,  probably, 
been  passed  upon  by  the  Supreme  Court  of  this  State,  but 
the  higher  courts  of  other  States  in  similar  cases  to  this 
have  held  that  a  bond  taken  by  an  unauthorized  officer  is 
neither  good  as  a  statutory  bond  nor  as  a  common  law 
obligation.  Dickenson  et  al.  v.  The  State,  29  N.  W.  Rep. 
184,  20  Nebraska,  72;  see  also  The  State  v.  Clark  et  al.,  15 
Ohio,  595;  also  Powell  v.  The  State  of  Ohio,  16  Ohio,  579. 
The  case  of  The  People  v.  Meachem,  74  Illinois,  292,  cited  by 
counsel  for  plaintiff  in  error,  does  not  appear  to  be  the  same 
in  principle.  The  justice  had  jurisdiction  and  was  held  to 
be  a  efo  facto  officer,  hence  his  acts  were  valid;  and  none  of 
the  other  cases  cited  by  appellant  do  we  regard  as  being 
analogous  in  principle. 

We  are  satisfied  that  the  decision  of  the  Circuit  Court  in 
sustaining  the  demurrer  to  the  scire  fdcias  was  correct. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


68    204| 
I73g  3681 

'WWa     Blandina  H.  Elting  et  al.  v.  The  First  National  Bank  of 

Biggsville  et  al. 

1.  Chancery  Jurisdiction— Admtnw^rafton  of  ESstofet.— While 
County  Courts  in  this  State,  sitting  as  courts  of  probate,  have  power  to 
grant  equitable  relief  in  many  cases,  and  to  adjudicate  the  great  majority 
of  cases  affecting  the  administration  of  estates,  still  a  court  of  chancery 
may,  in  the  exercise  of  its  general  jurisdiction,  take  upon  itself  the  ad- 
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ministration  of  an  estate  and  will  do  so  in  all  cases  where  the  Probate 
Court  can  not  give  adequate  relief. 

2.  Same —  Will  be  Retained  for  all  Purposes  when  Properly  Acquired, 
— ^When  a,  court  of  chancery  has  once  properly  acquired  jurisdiction  of 
a  case  it  will  retain  that  jurisdiction  and  do  complete  justice  between  the 
parties,  although  it  may  be  necessary  to  pa^ss  upon  matters  which  alone 
would  not  be  cognizable  in  a  court  of  equity. 

8.  Administrators — I^irchasing  at  Their  Own  Sale— Creditors  may 
Complain, — In  a  case  where  an  heir  or  devisee  of  a  deceased  person  is 
the  administrator  or  executor  of  his  estate,  and  a  sale  of  real  estate  is 
made  to  him  which  is  voidable,  because  of  his  fraud,  a  creditor  whose 
rights  have  been  prejudiced  may  invoke  the  aid  of  a  court  of  equity  and 
have  the  sale  set  aside,  or  the  money  realiz?d  from  a  subsequent  sale 
declared  to  be  held  in  trust  for  the  payment  of  claims. 

Bill,  against  an  administrator  for  relief.  Error  to  the  Circuit  Court 
of  Henderson  County:  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9,  1896. 

Statement  of  the  Case. 

On  the  29th  of  March,  1885,  Cornelius  D.  Elting  died,  in 
Henderson  county,  Illinois,  leaving  a  personal  estate  of 
over  $12,000,  about  seven  hundred  acres  of  valuable  farm 
lands  in  Illinois  and  a  section  of  land  in  Iowa.  He  left 
neither  widow  nor  children.  He  devised  by  will  all  his 
e.state,  real  and  personal,  after  payment  of  debts,  to  his  sister, 
Blandina  M.  Elting,  of  Orange  county.  New  York,  and 
named  her  and  William  L.  Cuddeback  as  executors. 

Cuddeback  declined  to  accept  the  trust,  but  the  sister 
coming  on  from  New  York  immediately  after  the  death  of 
her  brother,  and  taking  up  her  residence  at  his  home  in  Illi- 
nois, did  accept,  and  letters  were  issued  to  her  by  the 
County  Court  of  Henderson  County,  April  29,  1885. 

At  the  time  of  his  death  deceased  was  heavily  in  debt; 
some  of  the  indebtedness  was  secured  by  chattel  mortgage 
on  the  most  of  his  personal  property,  while  other  of  his  in- 
debtedness was  secured  by  mortgage  upon  his  Illinois  and 
Iowa  lands. 

After  ascertaining  the  involved  condition  of  the  estate, 
the  executrix  returned  to  her  home  in  New  York,  leaving 
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the  entire  settlement  of  the  estate  to  a  brother,  Philip  B. 
Elting,  also  a  resident  of  New  York,  who,  with  another 
brother,  Lewis  B.  Elting,  had  come  on  with  her  from  that 
State. 

A  portion  of  the  personal  property  was  sold  at  private 
sale,  and  an  order  made  by  the  County  Court  to  sell  the 
remainder  of  it  at  public  sale.  The  greater  portion  of  it  was 
sold  under  that  order,  but  the  horses  and  farming  imple- 
ments were  not  so  sold,  but  were  used  for  farming  the  land 
on  the  executrix'  own  account,  as  were  also  oats  and  corn  for 
seed  and  feed. 

There  was  not  sufficient  personal  property  to  pay  indebt- 
edness that  had  been  probated,  and  in  March,  1 887,  a  petition 
was  presented  to  the  County  Court,  in  the  name  of  the  exe- 
cutrix, for  an  order  to  sell  the  Illinois  lands  to  pay  debts. 
On  the  2lst  day  of  that  month  an  order  was  granted  by 
the  County  Court  for  a  sale  of  the  land.  It  was  adver- 
tised for  sale  in  her  name  and  on  the  15th  of  April,  1887, 
her  brother  Philip  bid  oflF,  in  his  own  name,  500  acres  and 
one  town  lot  for  12,781.50.  N.  O.  Tate  and  Charles  Tor- 
rence  bid  off  the  undivided  half  of  another  tract  for  $320. 
Deeds  were  immediately  made  to  all  the  purchasers. 

Philip  did  not  pay  the  amount  of  his  bid  on  the  day  of 
sale  but  borrowed  $11,383.95  of  Robert  Moir  &  Co.  and 
secured  the  same  by  mortgage  on  three  of  the  tracts  bid  in, 
and  redeemed  them  from  sales  under  mortgage  foreclosure 
before  them,  paying  therefor  $11,832.15. 

On  the  18th  of  July,  1887,  he  sold  the  right  of  way  over 
20  acres  of  the  lands  bid  in  to  a  railroad  company  for  $312.05, 
and  on  the  10th  of  December,  1^87,  he  sold  to  one  Charles 
Nelson  80  acres  for  $2,600,  taking  from  him  note  and  mort- 
gage for  sum  of  $2,282  and  balance  in  cash.  The  Nelson 
note  and  mortgage  he  assigned  to  Moir  &  Co.  taking  credit 
for  the  same  on  the  mortgage  debt  which  they  held  against 
him. 

Tate  and  Torrence  bought  the  remaining  undivided  half 
of  the  eighty-acre  tract,  the  undivided  half  of  which  they  had 
bid  off  at  the  sale  and  sold  the  entire  tract  to  Philip.    This 
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tract  Philip  mortgaged  to  Moir  &  Co.  to  secure  $2,000  De- 
cember 22,  1S87. 

On  the  4th  of  January,  1888,  Philip  conveyed  to  his  sister, 
the  executrix,  all  the  land  he  had  purchased  at  the  sale  and 
the  lands  procured  from  Tate  and  Torrence,  for  the  express 
consideration  of  $10,400,  subject  to  the  two  mortgages  he 
had  given  to  Moir  &  Co. 

There  was  a  partnership  between  the  deceased,  at  the 
time  of  his  death,  and  one  Benjamin  Warren,  Jr.,  engaged 
in  buying  and  selling  grain  at  Scioto,  111.,  which  business 
was  settled  by  the  survivor  and  the  attorneys  of  the  execu- 
trix in  such  way  as  to  fix  an  indebtedness  against  the  estate 
in  favor  of  the  surviving  partner  of  $192.71. 

There  was  also  a  partnership  between  the  deceased  and 
one  U.  T.  Douglas,  in  the  elevator  and  grain  business; 
Philip,  a<5ting  for  his  sister,  procured  Douglas  to  sell  the 
interest  of  deceased  to  N.  O.  Tate,  who  gave  in  exchange 
eighty  acres  of  land  in  Fulton  county,  111.  This  land  was 
conveyed  to  Blandina  M.  Elting  in  consideration  of  $1,600 
subject  to  a  mortgage  in  favor  of  F.  C.  Neil  for  $600.  She 
charged  herself  with  $400,  received  from  Douglas  in  full 
settlement  of  the  partnership,  and  afterward,  on  the  30th 
of  March,  1889,  conveyed  the  land  to  one  Wilson  Rector  for 
$1,700. 

On  the  4th  of  December,  1889,  she  conveyed  one  quarter 
section  of  the  land  which  was  knocked  oflp  to  her  brother 
at  the  public  sale  ordered  by  the  County  Court,  and  which 
was  afterward ,  conveyed  to  her,  to  Mary  S.  Caldwell  for 
$8,000.  To  the  same  grantee  she,  at  another  time,  conveyed 
another  quarter  section  of  said  land  for  $6,650.  The  land 
obtained  through  Tate  and  Torrence  she  conveyed  to 
Emma  Riggs  for  $6,800,  $1,000  of  which  was  paid  her  in 
cash,  and  $5,800  was  secured  by  note  and  mortgage,  which 
she  subsequently  assigned  to  her  nephew,  William  L.  Cudde- 
back. 

After  Philip  bad  been  managing  the  affairs  of  the  estate 
over  a  year,  he,  without  returning  to  New  Fork,  procured 
letters  as  executor  of  the  estate  of  his  mother,  who  had  died 
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in  that  State  eighteen  j'ears  before;  then,  and  as  such  exec- 
utor, cited  his  sister,  as  executrix  of  the  estate  of  Cornelius 
D.  Elting,  to  appear  before  the  Surrogate  Court  of  Orange 
County,  New  York,  and  render  an  account  of  the  doings  of 
her  testator  while  he  was  acting  as  executor  of  his  mother's 
estate.  The  result  of  that  proceeding  was  a  decree  of  that 
court  requiring  her,  as  executrix  of  Cornelius  D.  Elting,  to 
pay  to  Philip  $6,174.21.  On  the  6th  of  April,  1887,  the 
executrix  still  remaining  in  New  York,  a  year  having  passed 
after  adjustment  day,  and  her  appearance  having  been 
entered  by  attorneys,  a  judgment  was  allowed  by  the  County 
Court  of  Henderson  County  on  that  transcript  for  $6,164.21 
as  a  claim  of  the  sixth  class  against  the  estate. 

On  the  judgment  so  obtained  Philip  redeemed  from  a 
mortgage  sale  before  then  made  of  the  W.  i  S.  W.  J,  Sec. 
30,  T.  8,  N.  3  W.,  in  Warren  county,  and  said  land  was  sold 
and  bid  in  by  Philip  for  the  redemption  and  a  deed  made  to 
him.  He  paid  for  redemption  $2,106.91,  and  shortly  after 
sold  the  same  land  for  $2,800. 

On  October  18,  1887,  letters  were  issued  to  one  W.  B. 
Quarton,  in  Kossuth  county,  lowaj  on  the  estate  of  Corne- 
lius D.  Eltino:,  that  beins;  the  countv  where  the  Iowa  land 
was  situated.  Claims  were  there  allowed  by  consent  of 
Quarton  to  amount  of  $  1 2,000.  Among  them  was  the  above 
mentioned  claim  of  Philip  Elting  as  executor.  The  other 
claims  were  filed  by  Blandina  and  the  Cuddebacks.  The 
section  ot  Iowa  land  was  sold  under  a  decree  of  the  Iowa 
court. 

The  claims  allowed  ao^ainst  the  estate  bv  the  Countv 
Court  of  Ilenderson  County  amounted  to  about  $11,000, 
exclusive  of  the  claim  of  Philip  B.  Elting,  executor  of  Anna 
M.  Elting.  About  $2,000  of  them  were  claims  of  the  first, 
fifth  and  sixth  class,  and  about  $9,000  of  the  seventh  class. 

None  but  first  and  fifth  class  claims,  which  amount  to 
$246,  have  been  paid. 

In  December,  1892,  creditors  who  had  probated  their 
claims,  but  had  not  been  paid,  began  this  suit  in  chancery, 
praying  that  the  judgment  allowed  by  the  County  Court  in 
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favor  of  Philip  B.  Elting,  executor,  etc.,  be  annulled;  that 
the  purchase  of  Philip  at  the  public  sale  of  the  lands  be  de- 
clared fraudulent;  that  both  he  and  Blandina  M.  Elting  be 
required  to  account  for  all  made  by  them  on  a  resale  of  the 
lands;  that  a  judgment  be  rendered  against  the  sureties  on 
her  bond  as  executrix;  that  Mary  S.  Caldwell  and  Emma 
Riggs  be  ordered  to  pay  into  court  balance  due  on  their  pur- 
chase of  lands  for  her,  and  that  the  accounts  of  the  execu- 
trix be  corrected,  etc. 

Upon  a  hearing  the  Circuit  Court  set  aside  the  judgment 
allowed  in  favor  of  Philip  B.  Elting,  executor,  etc.,  ordered 
that  he  and  Blandina  M.  Elting  account  for  all  they  had 
made  out  of  the  real  estate  of  the  deceased,  that  a  statement 
of  her  account  as  executrix  be  made,  and  that  the  case  be 
referred  to  the  master  to  restate  the  account. 

KiRKPATRicK  &  Alexander,  attorneys  for  plaintiffs  in 
error. 

Bassstt  &  Bassett,  attorneys  for  defendants  in  error. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

This  writ  of  error  is  prosecuted  for  the  purpose  of  revers- 
ing a  decree  of  the  Circuit  Court  of  Henderson  County,  set- 
ting aside  the  order  of  the  County  Court  of  said  county, 
allowing  a  claim  of  $6,164.21  in  favor  of  Philip  B.  Elting, 
executor,  etc.,  against  the  estate  of  Cornelius  D.  Elting; 
ordering  the  said  Philip  B.  Elting  and  Blandina  M.  Elting 
to  account  for  all  money  made  by  them  on  the  sale  and 
resale  of  certain  lands  of  which  Cornelius  D.  Elting  died 
seized,  with  certain  rents  made  thereon,  and  ordering  a  re- 
statement of  the  accounts  of  Blandina  M.  Elting,  as  execu- 
trix of  the  estate  of  Cornelius  D.  Elting. 

The  decree  was  rendered  at  the  suit  of  creditors  holding 
unpaid  claims  to  the  amount  of  $10,000,  which  had  been 
allowed  against  the  estate  of  Cornelius  D.  Elting  by  the 
County  Court.    Equitable  interference  and  relief  was  sought 
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by  them  upon  the  ground  that  the  executrix  and  her  brother 
had  fraudulently  and  coUusively  managed  the  affairs  of  the 
estate,  and  had  so  made  way  with  the  property  as  to  leave 
nothing  with  which  to  pay  off  the  complainants'  claims. 

The  first  point  of  contention  raised  by  counsel  for  the 
plaintiffs  in  error  is  one  of  jurisdiction.  They  insist  that 
the  County  Court  was  clothed  with  ample  power  to  correct 
any  order  erroneously  made  concerning  the  administration 
of  the  estate,  to  compel  a  restatement  of  the  accounts  of  the 
executrix,  and  to  make  any  order  for  the  relief  of  cred- 
itors which  would  fall  within  the  case  presented  by  the  bill 
of  the  defendants  iu  error;  and  having  first  acquired  juris- 
diction, could  not  be  ousted  of  it  by  the  interference  of  a 
court  of  chancery. 

While  the  jurisdiction  and  power  of  Probate  Courts  in 
this  State  have  from  time  to  time  by  legislative  enact- 
ment been  enlarged  and  extended,  and  our  Supreme  Court 
has  gone  far  to  maintain  them  in  granting  equitable  relief 
on  many  questions  affecting  the  administration  of  estates, 
still  chancery  jurisdiction  exists  in  all  cases  where  the  Pro- 
bate Court  can  not  grant  adequate  relief.  Townsend  v.  Rad- 
cliffe,  44  111.  446;  Winslow  v.  Leland  et  al.,  128  111.  304; 
McCreary  v.  Meyer,  64  111  495;  Cohen  v.  Menard,  136 
111.  130. 

The  chief  ground  on  which  a  court  of  equity  should  take 
jurisdiction  of  this  case  is  the  fraud  and  collusion  charged 
against  the  executrix  and  her  brother  in  selling  and  dispos- 
ing of  the  real  estate  for  her  benefit.  We  regard  the  man- 
ipulations by  which  she,  through  her  brother,  procured  the 
sale  of  the  real  estate  and  the  subsequent  Testing  of  the 
title  in  her  as  fraudulent  and  a  breach  of  trust.  While  there 
are  a  number  of  matters  adjudicated  upon  in  this  case  in 
which  the  County  Court  could  have  given  adequate  relief, 
yet  having  rightfully  acquired  jurisdiction  upon  the  ground 
above  mentioned,  the  Circuit  Court  had  jurisdiction  to  pass 
on  all  questions  mooted  between  the  parties.  That  is  done 
in  the  interest  of  justice  in  all  cases  where  a  court  of  chan- 
cery acquires  jurisdiction,  although  it  may  involve  passing 
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upon  matters  not  by  then^selves  cognizable  in  a  court  of 
equity.  Poole  et  al.  v.  Docker  et  al.,  92  III.  501;  Stickney 
V.  Goudy,  132  111.  213. 

We  do  not  care  to  extend  this  opinion  to  the  length  which 
would  be  required  in  discussing  in  detail  the  very  numerous 
findings  on  which  the  decree  was  based.  We  are  content  to 
say  that  the  evidence  abundantly  satisfies  us  that  the  execu- 
trix colluded  with  her  brother  for  the  purpose  of  having  the 
lands  sold  at  public  sale,  at  which  he  should  become  the 
purchaser,  or  so  manipulating  subsequent  sales  as  to  vest  the 
title  in  her.  We  do  not  think  the  sale  should  be  held  fraudu- 
lent for  the  reason  alone  that  Philip  was*  her  general  agent 
in  winding  up  the  affairs  of  the  estate,  and  that  when  he 
bid  off  the  land  it  should  be  regarded  as  her  bid.  The  con- 
duct of  the  two  parties,  all  taken  together,  leads  us  to  the 
conclusion  that  it  was  their  common  purpose  to  so  dispose 
of  the  effects  of  the  estate  as  to  appropriate  as  much  of  it 
to  their  own  use  as  possible  and  leave  unsecured  creditors 
not  paid. 

The  right  of  a  creditor  to  attack  such  a  sale  is  on  the 
ground  that  the  executor  or  administrator,  through  another, 
was  the  purchaser  in  question.  It  is  insisted  that  as  the 
heir  succeeds  to  the  land  and  the  creditor  has  no  interest 
other  than  in  the  fund  arising  from  a  sale  of  it. by  the  rep- 
resentative, that  in  a  case  where  the  representative  has 
purchased  at  his  own  sale  he  can  not  be  held  to  be  a  trustee 
of  the  creditor.  While  it  is  true  that  in  all  the  reported 
cases  from  our  Supreme  Court,  where  such  sales  have  been 
held  fraudulent  and  voidable  thev  have  been  held  so  at  the 
suit  of  heirs,  we  are  of  the  opinion  that  in  a  case  where 
the  sole  heir  or  devisee  is  the  administrator  or  executor 
and  the  sale  is  held  voidable  because  of  his  fraud,  a  cred- 
itor whose  rights  have  been  prejudiced,  may  invoke  the 
aid  of  a  court  of  equity  to  the  extent  of  having  the  sale  set 
aside  or  the  money  realized  out  of  a  subsequent  deal  of  the 
land  declared  to  be  held  in  trust  for  the  payment  of  his 
claim. 

We  approve  the  action  of  the  Circuit  Court  in  finding 
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that  the  allowance  of  the  preferred  claim  for  $6,164.21  in 
favor  of  Philip  B.  Elting,  executor  of  the  estate  of  his 
mother,  Anna  M.  Elting,  was  obtained  by  the  fraud  and 
connivance  of  Philip  and  Blandina.  The  mother  had  been 
dead  nearly  twenty  years.  Cornelius  D.  Elting  had  a  con- 
tinuous residence  in  Illinois  of  fifteen  years  before  his  death. 
He  was  a  large  holder  of  property,  both  real  and  personal. 
Two  years  after  his  death  and  seventeen  years  after  he  had 
left  New  York,  Philip,  the  manager  of  his  estate  in  Illinois 
and  a  resident  of  Illinois,  procures  himself  to  be  appointed 
executor  for  his  mother's  estate  in  New  York,  has  Blandina, 
without  being  appointed  executor  in  that  State,  appear  be- 
fore the  Surregate  Court  of  Orange  County,  New  York,  and 
such  proceedings  were  had  that  a  judgment  was  entered 
against  her  as  executrix  of  Cornelius  D.  Elting  for  $6,164.21. 
Under  the  circumstances  the  Circuit  Court  was  warranted 
in  finding  that  the  claim  was  fictitious,  and  in  decreeing 
that  its  allowance  here  was  void. 

The  court  rightfully  decreed  that  Emma  Biggs  should 
not  pay  to  Blandina  or  William  L.  Cuddeback  the.  balance 
of  the  purchase  money  for  land,  owing  by  her,  and  that 
they  be  enjoined  from  attempting  to  collect  such  purchase 
money  until  after  an  accounting  was  had  and  the  further 
order  of  the  court  made. 

The  case  now  stands  on  reference  to  the  master  in  chan- 
cery to  take  evidence  and  restate  the  account. 

There  are  several  matters  discussed  in  the  briefs,  concern- 
ing which  further  evidence  may  be  heard,  and  it  is  not 
necessary  that  we  express  our  views  upon  them.  After  the 
master  presents  his  report  the  court  will  make  such  final 
orders  as  to  him  may  seem  meet  and  equitable. 

As  to  such  matters  appearing  in  the  findings  and  decree 
as  are  final  we  affirm.    Decree  affirmed. 
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Patrick  Scanlon  ?•  Benjamin  Warren,  Sr.^  and  Benjamin 
Warren^  Jr.^  partners  as  Warren  &  Co. 

1.  Option  Contracts— ITie  Intention  of  the  Parties. — In  a  suit  on  a 
contract  which  is  defended  on  the  ground  that  trades  made  in  pursuance 
of  the  contract  were  violations  of  the  statute  against  options,  it  is  proper 
to  refuse  to  allow  the  defendant  to  testify  as  to  )iis  intention  when  he 
made  the  contract.  In  such  a  case  one  party  to  the  contract  would  not 
be  affected  by  any  secret  intention  of  the  other  pai'ty,  unless  he  know- 
ingly participated  in  it. 

2.  Same — What  are  Not. — By  the  rules  of  a  Board  of  Trade,  a  pur- 
chaser of  grain  could  make  sales  of  as  much  grain  as  he  had  purchased, 
and  the  member  of  the  Board  of  Trade  making  the  sale  or  purchas-e 
would  take  the  burden  upon  himself  to  see  that  the  grain,  when  deliv- 
ered on  the  first  purchase,  should  be  immediately  turned  over  on  the 
second  purchase.  Held^  that  the  members  took  this  i*esponsibility  as 
agents  of  the  purchasers,  the  purchasers  not  being  able  to  deal  on  the 
board  of  trade  themsplves,  and  that  the  provision  could  not  be  construed 
as  granting  an  option  to  parties  to  receive  or  not  to  receive  grain  pur- 
chased. 

8.  Same — Burden  of  Proof. — ^Where  a  suit  on  a  contract  was  defended 
on  the  ground  that  sales  made  under  the  contract  were  violations  of  tbe 
statute  against  options,  the  burden  of  proof  is  upon  the  defendant  to 
show  that  the  contract  was  within  the  inhibition  of  the  statute,  or  that 
the  plaintiff  was  guilty  of  ah  intention  to  violate  the  statute  by  his  deal* 
ings  under  the  contract. 

Assumpsit,  on  the  common  counts.    Appeal  from  the  Circuit  Court' 
of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.    Heard 
in  this  court  at  the  May  term,  1893.    Affirmed.    Opinion  filed  Decem- 
ber 9,  1896. 

McCuLLOCH  &  MoCuLLooH  and  Dan  R.  Sheen,  attorneys 
for  appellant. 

Stevens,  Hobton  &  Abbott  and  Geobqe  B.  Fosteb,  attor 
neys  for  appellees. 

Mr.  Justice  Lacet  delivered  the  opinion  of  the  Court. 

This  was  the  same  case  that  was  in  this  court  on  a  former 
appeal  by  appellees,  and  our  decision  in  the  case  will  be 
found  in  59  III.  App.,  on  page  13S« 
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This  court  reversed  the  judgment  of  the  court  below, 
which  at  that  time  was  in  favor  of  the  appellant  here,  mainly 
upon  the  facts  of  the  case,  holding  that  the  facts  in  the  case 
were  not  sufficient  to  sustain  the  finding  of  the  court  below 
on  the  evidence. 

As  will  be  observed,  by  reading  the  opinion  in  that  case, 
the  issues  and  evidence  were  substantially  the  same  as  on 
this  trial. 

The  claim  of  the  appellee  here  was  for  money  advanced  for 
appellant,  on  an  agreement  between  them  for  the  appellee 
to  advance  money  for  appellant  to  deal  on  the  Board  of 
Trade  in  Chicago,  in  wheat  and  corn,  and  the  appellant  fail- 
ing to  furnish  the  money,  appellee  was  compelled  to  and  did 
furnish  to  appellant  large  sums  to  pay  losses  on  wheat 
bought  by  appellees  as  agents  of  appellant  on  the  Board  of 
Trade. 

The  appellees  were  not  members  of  the  Board  of  Trade  in 
Chicago,  and  had  no  interest  in  the  dealings  between  the 
members  of  the  Board  of  Trade  and  appellant,  but  were 
residents  of  Peoria,  Illinois,  carrying  on  a  grain  commission 
business  in  the  latter  city;  and  appellant  was  also  a  resident 
of  Peoria,  and  was  a  wealthy  man,  and  made  a  contract 
along  in  February,  1892,  with  the  appellees  to  buy  grain 
for  him  and  advance  money,  and  they  were  to  receive  seven 
per  cent  interest  for  such  advances. 

The  advances  were  made  in  accordance  with  the  agree- 
ment, and  paid  for  appellant  on  losses  he  sustained  on  the 
Board  of  Trade  in  Chicago. 

The  advances  were  generally  made  before,  and  none  after, 
the  dates  appearing  in  the  statement  of  account. 

The  statement  of  account  which  was  attached  to  the 
declaration  is  as  follows : 

The  losses  on  these  wheat  transactions  are  as  follows : 

Ex.  83.  5,000  bu.  bo't  November  23,  sold  May  19,  1892 (1942.08 

Ex.  84.  6,000  bu.  bo't  November  25,  sold  May  19,  1892 866.89 

Ex.  85.  5,000  bu.  bo't  December  28,  sold  May  19,  1892 691.89 

Ex.  86.  5,000  bu.  bo't  February  28,  sold  May  24.  1892 412.58 

Ex.  87.  5,000  bu.  bo*t  March  1,  sold  May  24,  1892 856.80 

Ex.  88.  5,000  bu.  bo't  February  1,  sold  May  25,  1892 812.55 

Total  on  May,  1892,  wheat |3,582.84 


Second  District — May  Term,  1896.        215 


Scanlon  v.  Warren. 


Ex.  40.    5,000  bu.  bo't  May  25,  sold  July  28 $298.62 

Ex.  41.    5,000  bu.  bo't  May  24,  sold  July  29 266.51 

Ex.  42.    5,000  bu.  bo't  June  1,  sold  July  29 69.64 

Ex.  43.    5,000bu.  bo't  May  24,  sold  July  29 266.50 

Ex.  44.    5,000  bu.  bo't  May  19,  sold  July  30..: 253.75 

Ex.  45.     10,000  bu.  bo't  May  19,  sold  July  80 545.51 

Total  on  July  wheat $1,595.53 

Ex.  47.     10,000  bu.  bo't  July  29,  sold  September  2 $370.00 

Ex.  48.     15,000  bu.  bo't  July  81,  sold  September  1 573.75 

Ex.  49.     5,000  bu.  bo't  July  28,  sold  September  1 172.50 

Total  on  September  wheat $1,116.25 

Ex.  50.    80,000  bu.  bo't  September  1  and  2,  sold  October  1 . . . 

Total  October  wheat $678.73 

Ex.  61.    80,000  bu.  bo't  October  1,  sold  December  1 

Total  December  wheat $1,410.00 

Ex.  53.     80,000  bu.  bo't  December  2,  sold  April  3 

Total  for  May $622. 50 

Ex.  53.    85,000  bu.  bo't  April  3,  sold  June  30 

Total  July 83,297. 50 

Total  loss  on  30.000  bu.  wheat $12,302.85 

The  balance  of  the  account,  after  allowing  appellant  all 
just  credits,  was  the  amount  of  the  verdict  in  this  case, 
$12,230,  upon  which  the  court  below  rendered  judgment. 
The  verdict  and  judgment  included  the  interest. 

The  purchases  of  wheat  made  by  appellees  for  appellant 
were  for  May  delivery,  and  made  in  1891,  and  the  February 
purchases  w,ere  made  in  1892,  and  amounted  to  30,000 
bushels,  and  it  was  kept  for  appellant  until  June  30,  1893, 
and  appellees  paid  the  bills  of  loss. 

It  was  carried  part  of  the  time  as  cash  wheat  in  the  ele- 
vator at  Chicago,  but  most  of  the  time  in  the  way  of  pur- 
chases for  future  delivery. 

L.  Everingham  &  Co.  were  the  commission  merchants 
who  did  most  of  the  business  for  appellant  on  the  Board  of 
Trade  in  Chicago. 

The  money  claimed  in  this  suit  is  for  the  money  lost  on 
the  30,000  bushels  of  wheat  first  purchased. 

All  the  purchases  and  sales  were  an  attempt  to  "carry" 
the  30,000  bushels  first  bought. 

The  evidence  tended  to  show  that  appellee  was  author- 
ized to  use  his  own  judgment  in  "  carrying  "  the  grain  for 
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appellant,  and  that  he  "  carried  "  just  the  same  that  he  would 
have  done  had  it  been  his  own.  It  was  finally  sold  on  the 
30th  day  of  June,  1893. 

The  panic  was  then  on,  and  it  would  be  delivered  the  next 
day,  July  1st.  Everingham  &  Co.  could  not  pay  for  it  and 
appellees  could  not,  so  they  sold  it,  and  appellees  notified 
appellant  of  the  sale  right  away.  They  carried  the  wheat 
as  long  as  they  could.  It  was  in  the  midst  of  a  serious 
panic  and  the  money  could  not  be  secured  at  any  rate  of  in- 
terest, and  it  was  impossible  to  get  it. 

The  wheat  market,  from  the  time  they  made  the  first  pur- 
chase, then  being  at  one  dollar  and  one  cent  per  bushel,  was 
declining,  except  at  intervals  when  there  would  be  advances, 
and  at  no  time  was  the  market  such  that  the  wheat  could  be 
sold  out  without  loss,  and  appellees'  instructions  from  appel- 
lant were  to  sell  when  a  sale  could  be  made  without  loss,  and 
appellant  was  I'eceiving  reports  of  the  market  right  along. 

The  corn  was  sold  without  a  loss  to  appellant,  and  an  ac- 
count of  all  the  sales  was  sent  to  appellant  by  mail.  The 
defense  was  based  upon  two  propositions :  That  the  sales 
and  delivery  of  the  wheat  was  a  violation  of  the  statute 
against  options,  and  the  second  that  they  were  gaming  con- 
tracts at  common  law  and  that  the  sale  of  30,000  bushels  of 
wheat  on  the  30th  of  June  was  unauthorized.  The  question 
of  fact  as  to  whether  these  were  gaming  contracts  as  between 
appellant  and  appellee  we  will  not  again  discuss. 

This  was  entirely  a  question  of  fact  for  the  jury,  and  we 
think  the  evidence  was  sufficient  to  justify  the  verdict  in 
that  particular,  as  well  as  to  the  authority  of  the  appellees 
to  sell  the  30,000  bushels  of  wheat  June  30,  1893, 

On  the  former  appeal  we  reversed  the  judgment  of  the 
court  below  based  substantiallv  on  the  same  evidence,  mainlv 
because  the  finding  of  the  court  was  against  the  weight  of 
the  evidence,  it  being  then  in  favor  of  the  appellant. 

After  a  perusal  of  the  evidence  in  this  case  we  find  no 
reason  to  change  our  opinion. 

It  is  complained  that  the  court  erred  in  refusing  to  allow 
appellant  to  testify  as  to  his  intention  when  he  employed 
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appellees  to  make  the  purchases  and  sales  for  him,  whether 
he  intended  them  as  mere  gaming  contracts  or  whether  he 
intended  to  deal  in  a  legitimate,  bona  fide  manner,  and  to 
actnally  receive  and  pay  for  the  wheat  he  purchased  and  to 
actually  deliver  the  wheat  which  he  sold. 

9 

"We  think  that  the  court  properly  ruled  in  rejecting  this 
evidence.  As  between  himself  and  appellees,  appellees  could 
not  be  affected  by  any  secret  intent  of  apj^llant  unless  they 
knowingly  participated  in  it,  and  the  only  question  for  the 
jury  was,  under  the  evidence,  as  to  whether  the  transactions, 
as  carried  on,  were  legitmiate,  and  the  secret  intent  of  the 
appellant  w^ould  throw  no  light  upon  it  as  far  as  the  appel- 
lees were  concerned.  And  the  instructions  on  the  same 
line  that  were  offered  and  refused  were  properly  refused. 

As  to  instructions  refused,  informing  the  jury  that  they 
had  a  right  to  find  facts  from  circumstantial  evidence,  they 
were  not  improperly  refused.  First,  because  the  jury  was 
instructed  on  that  point,  and  second,  the  most,  if  not  all, 
were  misleading  in  their  structure  and  some  of  them  called 
attention  to  particular  facts  which  would  have  had  a  tend- 
ency to  mislead  the  jury. 

The  first,  second  and  third  of  appellees'  given  instructions 
are  not  erroneous.  We  think  there  was  no  error  in  giving 
either  of  these  instructions. 

The  first  instruction  ignores  the  fact  (as  is  claimed)  that 
the  contracts  themselves  on  the  Board  of  Trade  leave  an 
option  open  to  either  party  to  receive  or  not  to  receive,  to 
deliver  or  not  to  deliver,  the  grain.  We  do  not  understand 
that  the  proof  tended  to  show  any  such  option  with  the 
Board  of  Trade. 

According  to  the  rules  of  the  Board  of  Trade  a  purchaser 
of  grain  could  make  sale  of  as  much  grain  as  he  had  pur- 
chased, and  the  member  of  the  Board  of  Trade  making  the 
sale  or  purchase  would  take  the  burden  upon  himself  to  see 
that  the  wheat  when  delivered  on  the  purchase  should  be 
immediately  turned  over  on  the  sale.  He  simply  took  this 
responsibility  as  the  agent  of  his  employer,  his  employer  not 
being  able  to  deal  on  the  Board  of  Trade  himself.    We  do 


218  Appellate  Courts  op  Illinois. 

Vol.  68.]  Scanlon  v.  Warren. 

not  think  such  a  rule  could  be  twisted  into  an  optional  sale 
by  any  fair  reasoning.  If  so,  transactions  under  the  rules 
of  the  Board  of  Trade  would  be  in  their  nature  per  se  gam- 
bling transactions,  which  we  do  not  understand  that  any 
court  has  ever  holden. 

Instructions  refused  on  this  basis  were,  therefore,  properly 
refused,  and  the  refusal  of  the  court  to  give  appellant's 
sixth  refused  instruction  framed  on  that  basis  was  properly 
refused,  there  being  no  evidence  on  which  to  base  it  except 
the  rules  of  the  Board  of  Trade.  * 

The  giving  of  the  third  instruction  for  appellee  was  not 
erroneous  in  telling  the  jury  that  if  either  party  contracted 
in  good  faith  he  is  entitled  to  the  benefit  of  the  contract,  no 
matter  what  may  have  been  the  secret  purpose  or  intention 
of  the  other  party.  It  is  objected  to  this  that  while  this 
would  have  been  a  good  instruction  as  between  buyer  and 
seller  it  would  have  no  relevancy  as  between  principal  and 
acfent  as  in  this  case. 

We  are  unable  to  see  any  distinction  when  applied  to  the 
facts  of  this  case.  Of  course,  the  principal  and  agent  as  be- 
tween the  principal  and  a  third  party  dealing  with  bim 
through  his  agent,  are  held  to  the  same  knowledge  and  in- 
tent, but  in  a  case  like  this,  where  the  suit  is  based  on  a 
contract  between  the  principal  and  agent  himself  to  make 
contracts  in  behalf  of  the  principal,  and  the  contract  which 
the  agent  is  employ^ed  to  make,  in  itself  may  be  legitimate, 
and  the  agent  makes  it  in  good  faith,  it  certainly  would  be 
a  very  unjust  rule  of  law  for  the  principal  to  avoid  such 
contract  on  the  ground  that  he  had  a  secret  intention  that 
it  should  be  a  gaming  one,  and  of  which  his  employer  had  no 
notice,  and  as  a  matter  of  fact  did  not  participate  intention- 
ally in  carrying  on  an  illegal  transaction.  The  appellee 
would  not  be  in  such  case  in  pari  delictu  with  the  appellant. 
He  would  not,  therefore,  be  barred  of  his  action.  We  are 
of  the  opinion  there  is  no  such  law  as  contended  for  by  ap- 
pellant. If  appellees  made  a  contract  with  Everingham  & 
Co.,  which  was  void  under  the  statute,  they  might  then  be 
participants  in  an  illegal  contract  which,  no  doubt,  they 
would  be  responsible  for,  but  in  that  case  they  could  not  be 
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regarded  as  acting  in  good  faith,  as  the  instruction  required 
them  to  do,  but  as  we  have  said  before,  we  see  no  legitimate 
evidence  tending  to  show  an  option  contract. 

The  second  of  appellees'  given  instructions  was  not  erro- 
neous, as  will  be  seen  from  what  we  have  said  in  regard  to 
the  first  and  third,  and  especially  the  third,  as  it  covers  sub- 
stantially the  same  point. 

The  sixth  of  appellees'  given  instructions  is  complained 
of  because  the  instruction  throws  the  burden  of  proof  to 
show  that  the  appellees  were  guilty  of  an  intention  to  vio- 
late the  statute,  upon  the  appellant;  we  think  it  was  not 
erroneous. 

Taken  all  together,  this  instruction  seemed  to  be  fair  and 
according  to  law.  Of  course,  if  the  appellees'  evidence  of 
itself  showed  that  the  contract  was  illegal  there  would  be 
nothing  in  it  to  rebut;  but  as  a  general  rule  of  law,  the  bur- 
den of  proof  is  upon  the  defendant  to  show  its  illegality, 
and  the  latter  part  of  the  instruction  makes  it  plain  enough 
what  is  meant. 

And  the  appellant's  second  and  third  instructions,  and  his 
instructions  generally,  base  the  decision  of  the  case  upon 
the  preponderance  of  the  evidence,  taken  as  a  whole;  that  of 
the  appellees,  as  well  as  the  appellant;  and  the  jury  could 
not  possibly  have  been  misled  by  the  appellee's  sixth  in- 
struction, even  if  some  theory  of  preponderance  of  evidence 
had  been  violated  bv  it. 

We  see  no  error  in  the  giving  or  refusing  of  any  other 
instructions.  The  case  in  all  respects  seems  to  have  been 
fairly  tried,  and  justice  seems  to  have  been  done  according 
to  the  law  and  evidence. 

The  judgment  of  the  court  below  is  therefore  affirmed.  ^. 


Albeit  Bayer  v.  The  Chicago  H.  &  N.  B.  B.  Co. 

.  1.  Master  and  SERVAsrr^When  the  Relation  Does  Not  Exist  Be- 
tween Employer  and  Employe, — One  who  contracts  to  do  a  specific 
piece  of  work,  furnishes  his  own  assistants  and  executes  the  work,  either 
entirely  in  accordance  with  his  own  ideas,  or  in  accordance  with  apian 
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furnished  by  the  person  for  whom  the  work  is  done,  without  being  sub- 
ject to  the  orders  of  the  latter  in  respect  to  the  details  of  the  work,  is 
clearly  a  contractor  and  not  a  servant,  and  a  person  injured  by  his  negli- 
gence in  the  performance  of  the  work,  has  no  right  of  action  against 
the  party  for  whom  the  work  is  being  done. 

2.  Same — Employer  not  Liable  for  Negligence  of  Contractor. — ^Where 
work  is  being  done  for  a  railroad  company,  under  a  contract,  the  fact 
that  it  retains  the  right  to  demand  the  discharge,  under  certain  circum- 
stances, of  an  employe  of  the  person  doing  the  work,  does  not  make 
such  company  the  principal  or  master  so  as  to  render  it  liable  for  the 
negligent  acts  of  the  contractor  whereby  injuries  result  to  his  em- 
ployes. 

8,  Verdicts — When  the  Court  Shovld  Direct. — When  the  evidence 
with  all  fair  and  legitimate  inferences  thereform  is  so  insufficient  to 
sustain  a  verdict  for  the  plaintiff  that  the  court  must  set  it  aside  if  ren- 
dered, the  court  will  be  justified  in  directing  a  verdict  for  the  defendant. 

« 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Du  Page  County;  the  Hon.  Clark  W.  Upton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  Alay  term,  1896.  Affirmed.  Opinion 
filed  December  9,  1896.     • 

Seth  F.  Crews  and  R.  A.  D.  Wilbanks,  attorneys  for 
plaintiff  in  error. 

W.  J.  Knight,  attorney  for  defendant  in  error. 

Mr.  Justice  Orabtreb  delivered  the  opinion  of  the 
Court. 

PlaintifiF  in  error  brought  an  action  on  the  case  against 
defendant  in  error,  to  recover  damages  for  injuries  sustained 
by  him  in  consequence  of  the  fall  of  a  bridge  upon  which 
he  was  at  work  on  the  line  of  defendant  in  error's  railroad, 
across  the  north  branch  of  Du  Page  river. 

The  cause  was  tried  by  a  jury  and  after  the  evidence  was 
all  in,  the  trial  court  directed  a  verdict  for  the  defendant, 
and  this  is  assigned  for  error. 

The  defendant  in  error  made  a  contract  in  1887  with  W. 
E.  Dorwin  &  Co.,  for  the  fconstruction  of  a  portion  of  its  rail- 
road through  Du  Page  county,  whereby  Dorwin  &  Co.  agreed 
to  furnish  the  necessary  labor  and  material  to  complete  the 
road-bed  and  structures  for  the  reception  of  the  ties  and 
rails.     It  was  provided  that  the  work  was  to  be  done  in 
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accordance  with  the  plans  and  specifications  and  directions  of 
the  engineer  in  charge  of  the  work,  by  whom  the  measure- 
ments and  calculations  of  the  quantities  and  amounts  of 
several  kinds  of  work  performed  should  be  determined,  and 
it  was  also  provided  that  the  engineer  should  have  power  to 
reject  and  condemn  work  or  materials  which,  in  his  opinion, 
did  not  conform  to  the  spirit  of  the  agreement. 

It  was  further  provided  that  the  several  stipulations  of 
the  agreement  should  be  perform3d  in  such  a  manner  that 
W.  E.  Dorwin  &  Co.  should  not  be  relieved  from  the  im- 
mediate charge  and  responsibility  of  the  work. 

The  fourth  provision  of  the  contrcict  was  as  follows :  "  If 
any  foreman  or  laborer  employed  by  the  contractor  shall,  in 
the  opinion  of  the  engineer,  execute  his  work  in  an  unfaithful 
or  unskillful  manner,  or  in  any  respaot  prove  remiss  or 
inadequate  to  the  performance  of  his  duty,  or  disrespectful  or 
riotous  in  his  conduct,  he  shall  forthwith,  by  direction  of 
the  engineer,  be  discharged,  and  no  person  shall  be  employed 
on  the  work,  in  the  capacity  of  foreman  or  overseer,  who 
has  been  previously  discharged  for  either  or  any  of  the 
above  reasons."     * 

Dorwin  &  Co.,  by  verbal  agreement,  sub-let  the  contract 
to  do  the  wood  work  on  fifteen  miles  of  the  line,  to  one 
Henry  Fox,  the  latter  to  perform  all  the  work  and  Dorwin 
&  Co.  to  furnish  the  materials.  Plaintiff  in  error  was  a  car- 
penter employed  by  Fox  to  work  upon  the  bridge  in  ques- 
tion, and  after  he  had  worked  thereon  about  nine  days,  the 
bridge  fell,  carrying  him  down  with  it,  and  causing  the 
injury  complained  of. 

The  bridge,  or  trestle,  was  about  150  feet  long,  having 
eleven  bents,  and  was  about  forty-two  feet  high  from  the 
ground  to  the  top  of  the  stringers.  The  frame  was  built 
upon  the  ground,  and,  after  the  first  bent  was  raised,  a  tem- 
porary brace  was  placed  upon  each  side  and  a  rope  fastened 
to  the  rails  and  ties  upon  a  temporary  trestle  some  forty 
feet  distant  to  the  west.  Then  the  tackle  blocks  were 
placed  on  the  first  bent  and  from  this  the  others  were  raised. 
After  the  bents  were  all  raised  the  girders  were  put  on,  and 
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then  the  stringers  for  the  reception  of  the  ties  were  placed 
upon  the  top.  The  bridge  was  intended  for  a  double  track. 
At  the  time  of  the  accident,  which  occurred  July  9th,  the 
bridge  was  completed,  except  that  these  stringers  were  not 
accurately  placed,  nor  were  they  bolted. 

Plaintiflf  in  error  did  all  kinds  of  work  about  the  bridge, 
and  at  the  time  of  the  accident  was  on  the  top,  at  the  ex- 
treme east  end  of  the  trestle,  and  Fox,  the  sub-contractor 
who  was  the  immediate  employer  of  plaintiflf  in  error,  was 
at  the  other  end  working  on  the  stringers.  Plaintiff  in 
error  and  his  employer,  Fox,  and  the  other  employes  of 
Fox,  arrived  at  the  bridge  about  twelve  o'clock,  but  waited 
until  three  o'clock  for  Mr.  Nair,  the  resident  engineer  of  de- 
fendant in  error  to.come  and  give  them  the  centers,  so  as  to 
get  the  exact  location  for  the  stringers.  In  the  meantime, 
plaintiflf  in  error  and  John  Fox  (a  son  of  the  sub-con- 
tractor) took  oflf  this  rope  that  extended  from  the  first  bent  to 
the  rails,  and  also  took  oflf  the  braces  that  were  placed  when 
the  first  bent  was  raised,  thus  leaving  the  bridge  without 
supports,  the  erakankments  at  the  ends  of  the  bridge  not 
yet  having  been  filled  in.  Mr.  Nair,  the  engineer,  went 
upon  the  bridge  and  located  the  centers  for  placing  the 
stringers,  and  then  went  awaJ^  and  about  twenty  or  thirty 
minutes  afterward  the  bridge  fell,  killing  the  sub-contractor, 
Fox,  and  severely  injuring  plaintiflf  in  error. 

There  was  a  wind^blowing  at  the  time,  at  the  rate  of  from 
eight  to  ten  miles  per  hour. 

The  negligence  complained  of  in  the  first  count  of  the  dec- 
laration is,  that  defendant  in  error  willfully  and  negligently 
constructed  said  trestle  bridge  in  an  unsafe  and  impro|)er 
manner;  and  in  the  second  count  it  is  alleged  that  *'  the  de- 
fendant then  and  there  willfully  and  negligently  so  improp- 
erly constructed  said  trestle  bridge  that  the  same  then  and 
there,  without  any  fault  of  said  plaintiflf,  fell  with  and  upon 
the  plaintiflf "  causing  his  injury. 

The  third  count  in  substance  alleges  that  plaintiflf  was 
employed  as  a  common  laborer  upon  the  bridge  belongino^  to 
defendant*  and  under  the  charge,  control  and  superintend- 
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enceof  its  officers  and  engineers;  and  charges  that  through 
their  carelessness  and  negligence,  they  not  being  his  fellow- 
servants,  the  bridge  was  so  negligently  managed  and  con- 
structed that  by  reason  thereof  it  fell  with  plaintiff  and 
caused  his  injury. 

The  plan  of  the  bridge,  which  was  introduced  in  evidence, 
is  what  is  known  as  "  The  Standard  Plan  "  and  was  sub- 
stantially the  same  as  that  used  by  most  of  the  railroad  com- 
panies throughout  the  country.  The  evidence  shows  that 
this  plan  was  not  in  all  respects  followed  by  the  contractors 
in  the  construction  of  the  bridge.  If  it  had  been,  in  all  prob- 
ability the  accident  would  not  have  occurred.  The  plan 
called  for  the  boxing  of  the  girts,  that  is,  notches  cut  in  the 
girts  so  as  to  form  a  shoulder,  which  should  fit  against  the 
posts  at  either  side.  The  plan  also  ealled  for  two  bolts 
through  the  girts  into  the  upright  posts,  but  only  one  was 
used  by  Fox.  The  tenons  did  not  fit  the  mortises,  the  ends 
having  been  chopped  off  so  that  they  might  slip  in  easily 
when  raised.  It  appears  that  another  bridge  was  subse- 
quently erected  at  the  same  place  upon  the  same  plans  as  the 
one  which  fell. 

There  is  in  fact  no  complaint  that  the  plans  were  defect- 
ive or  that  the  injury  was  the  result  of  any  such  defect,  and 
we  think  the  clear  weight  of  the  evidence  shows  that  the 
bridge  fell  from  a  want  of  care  in  doing  the  work,  and  not 
from  any  defect  in  the  plan. 

We  are  of  the  opinion  a  fair  construction  of  the  contract 
shows  that  Dorwin  &  Co.  were  independent  contractors, 
and  were  not  the  servants  of  defendant  in  error.  While 
the  latter  retained  the  right  of  supervision  over  the  con- 
struction of  the  bridge,  so  as  to  see  that  the  work  was  done 
according  to  the  plans  and  specifications  therefor,  to  that 
extent  only  it  retained  the  right  of  directing  how  the  work 
should  be  done.  The  details  of  the  work,  and  the  particular 
manner  in  which  it  should  be  accomplished,  so  long  as  it 
conformed  to  the  plans  and  specifications,  were  under  the 
exclusive  control  of  Dorwin  &  Co.  or  their  sub-contractors. 
Plaintiff  in  error  was  the  servant  of  the  sub-Contractor 
Fox,  and  not  of  the  defendant  in  error. 
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By  the  express  terms  of  the  contract  Dorvvin  &  Co.  were 
not  to  be  relieved  from  the  immediate  charge  and  responsi- 
bility of  the  work.  It  was  through  the  negligence  of  the 
contractors,  or  their  sub-contractor,  Fox,  that  plaintiff  in 
error  was  injured,  and  not  because  of  any  negligence  on  the 
part  of  defendant  in  error,  or  any  of  its  oflScers  or  agents. 
It  is  strongly  urged  by  counsel  for  plaintiff  in  error  that 
Dorwin  &  Co.  were  not  independent  contractors  because  de- 
fendant in  error  retained  the  right  of  supervision  and  con- 
trol, and  because,  they  say,  "  it  could  direct  or  discharge  an 
employe  at  will  or  for  cause."  It  is  true  the  railroad  com- 
pany retained  the  right  of  supervision  to  the  extent  we  have 
stated  above,  but  we  nowhere  find  that  it  retained  the  abso- 
lute right  to  discharge  employes,  either  at  will  or  for  cause. 
It  retained  the  right  to  demand  the  discharge  of  an  employe 
under  certain  circumstances,  but  we  do  not  think  that  fact 
made  it  the  principal  or  niaster,  so  as  to  render  it  liable  for 
the  negligent  acts  of  the  contractors,  whereby  injury  might 
result  to  their  employes. 

We  think  this  case  falls  within  the  principles  laid  down 
by  our  Supreme  Court  in  the  case  of  Hale  et  al.  v.  Johnson, 
80  111.  185,  wherein  it  is  held  that  *'one  who  contracts  to 
do  a  specific  piece  of  work,  furnishing  his  own  assistants 
and  executing  the  work  either  entirelv  in  accordance  with 
his  own  ideas  or  in  accordance  with  a  plan  previously  given 
to  him  by  the  person  for  whom  the  work  is  done,  without 
being  subject  to  the  orders  of  the  latter  in  respect  to  the 
details  of  the  work,  is  clearly  a  contractor  and  not  a  serv- 
ant." Shearman  &  Redfield  on  Neg.,  Sec.  77;  Wharton  on 
Neg.,  Sec.  181;  Kipperly  v.  Ramsden,  83  111.  354;  Scammon 
V.  City  of  Chicago,  25  111.  424;  WadsAvorth-Howland  Co.  v. 
Foster,  50  A  pp.  513;  Chicago  City  Railway  Co.  v.  Hennesy, 
16  App.  153;  Pfau  v.  Williamson,  63  111.  19. 

Under  the  doctrine  laid  down  in  these  cases,  we  think  the 
evidence  for  plaintiff  failed  to  jnake  out  a  cause  of  action 
against  defendant,  and  the  court  committed  no  error  in 
directing  a  verdict  in  its  favor.  When  the  evidence,  with 
all  fair  and  legitimate  inferences  therefrom,  is  so  insufficient 
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to  sustain  a  verdict  for  the  plaintiff  that  the  court  must  set 
it  aside  if  rendered,  the  court  will  be  justified  in  directing 
a  verdict  for  the  defendant.  Pullman  Palace  Oar  Co.  v. 
Laack,  143  III.  252;  Simmons  v.  Chicago  &  Tomah  R.  B. 
Co.,  IIOIH.  346. 

In  the  case  at  bar,  if  the  evidence  had  gone  to  the  jury 
and  a  verdict  had  been  rendered  for  the  plaintiff,  v^e  think 
it  would  have  been  the  dutv  of  the  court  to  set  it  aside. 

In  our  opinion,  the  direction  of  the  court  below  was 
strictly  in  accordance  with  and  warranted  by  the  above 
authorities,  and  the  judgmant  must  be  affirmed. 


I  MeAleenan  &  Go.  v.  John  Myriek. 

1.  Master  aivd  Sbrvant— Hd^^zrcb  Assumed  by  Servant — Ordinarily 
a  aeryant  assumes  all  the  usual  known  danji^ers  incident  to  his  employ- 
ment, and  also  the  hazards  resulting  from  the  use  of  defective  machinery, 
if  its  defects  are  as  weU  known  to  him  as  to  his  employer. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Courtof  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed*  Opinion  filed 
December  9,  1896. 

Statbmknt  of  the  Case. 

This  was  an  action  on  the  case  by  appellee  to  recover  for 
damages  to  the  fibula  of  his  leg,  two  or  three  inches  above 
the  ankle  joint. 

The  case  was  tried  by  a  jury  and  resulted  in  a  verdict  of 
$800  for  appellee,  and  judgment  was  rendered  thereon. 

The  declaration  contained  throe  counts,  charging  that 
while  the  appellee  was  working  for  appellant  in  its  boiler 
shop,  and  was  in  the  exercise  of  due  care,  he  slipped  and  fell 
into  a  pit  or  hole,  maintained  by  appellant  in  the  floor  of 
its  boiler  shop,  which  was  then  and  there  dangerous,  and 
that  the  appellee's  leg  was  then  and  there  broken  and  his 
ankle  sprained,  etc. 
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The  sepond  count  alleges  the  same  matter  as  the  first,  and 
also  that  for  want  of  sufficient  light  the  appellee,  while 
w^orking  in  the  line  of  his  duty  in  the  night  time,  and  while 
in  the  exercise  of  due  care,  fell  into  the  pit  and  broke  and 
sprained  his  leg  and  broke  his  ankle. 

The  third  count  is  substantially  the  same  as  the  second. 

The  facts  as  disclosed  by  the  evidence  are  that,  March, 
«1895,  the  appellant  was,  and  for  several  years  prior  thereto 
had  been,  operating  a  boiler  shop  at  the  corner  of  Washing- 
ton and  Oak  streets  in  the  city  of  Peoria. 

The  shop  had  a  frontage  on  Washington  street  of  about 
seventy  feet;  a  portion  of  it  extended  back  at  right  angles 
to  Washington  street  one  hundred  feet;  another  portion 
extended  along  Oak  street  forty -four  feet.  The  floor  of  the 
shop  was  three  feet  ten  inches  above  the  level  of  the  side- 
walk on  Washington  street,  and  for  the  purpose  of  doing 
away  with  dangerous  and  unsafe  skids,  etc.,  in  loading 
boilers,  which  were  very  heavy,  weighing  from  five  to  fif- 
teen tons,  defendant  opened  back  into  the  shop  from  Wash- 
ington street,  in  the  part  that  was  forty-four  feet  deep,  and 
near  the  office,  on  a  level  with  the  street,  a  way  or  pit, 
which  was  three  feet  ten  inches  deep  and  about  ten  feet 
wide  and  fourteen  feet  long.  It  was  paved  and  walled  up 
with  brick,  except  at  the  end  opening  onto  the  street.  It 
had  a  plank  a  foot  wide,  around  the  top,  extending  back 
from  the  edge  and  on  a  level  with  the  floor  of  the  shop. 

It  was  customary  to  place  boilers,  which  were  ready  to  be 
tested,  with  their  heads  over  this  pit,  so  that  the  water  used 
in  testing  would  not  run  into  the  shop. 

Boilers  were  tested  by  attaching  a  force  pump,  by  a  hose, 
to  the  boilers,  and  pumping  by  hand  from  a  tub  near  by. 
If  leaks  were  found,  the  men  were  there  and  calked  where 
necessary. 

The  men  frequently  worked  in  the  shops  at  night,  and 
were  paid  extra  for  such  work.  The  plaintiff  had  charge  of 
the  engine  and  boiler  of  the  shop,  operated  drill  presses, 
worked  the  force  pumps  while  testing,  and  it  was  his  duty 
to  do  any  work  which  he  was  requested  to  do  by  the  fore- 
man. 
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He  went  to  work  in  the  shop  in  1892,  and  remained  six- 
teen months.  He  again  commenced  in  June,  1894,  and 
worked  until  the  time  of  the  accident  on  March  21,  1895. 

Back  of  the  office  was  a  ware  or  store  room,  which  was 
connected  with  the  shop  by  a  door  four  feet  from  the  back 
of  the  forty-four  foot  part  of  the  shop,  where  the  pit  was. 
Plaintiflf,  in  the  course  of  his  duties,  went  from  the  engine 
room,  in  a  remote  part  of  the  shop,  past  the  pit  (into  which 
he  afterward  fell)  into  the  ware  room  and  office  several 
times  each  day,  from  June,  1894,  till  March  21,  1895,  and  it 
was  a  part  of  his  duties  to  close  and  fasten,  every  night,  the 
doors,  which  were  the  width  of  the  pit  and  extended  from 
the  ceiling  of  the  shop  to  the  bottom  of  the  pit,  on  Wash- 
ington street.  These  doors  were  opened  to  admit  wagons  to 
the  pit  and  for  the  better  lighting  of  the  shops.  On  the 
21st  day  of  March,  the  plaintiff  was  asked  by  McConnell, 
the  foreman,  to  return  and  work  that  night.  Plaintiff  re- 
turned about  half  past  seven  and  found  then  for  the  first 
time,  as  he  claims,  that  the  electric  lights  were  not  in  use. 

He  was  sent  to  a  grocery  store,  which  was  more  than  a 
block  away,  for  some  candles,  and  got  a  quarter's  worth, 
though  he  says  he  does  not  know  how  many  there  were;  on 
his  return  he  gave  them  to  the  foreman,  lighted  one  for 
himself,  and  the  other  four  men  each  took  one  and  lighted 
it.  Then  he  pumped  water  into  the  boiler  for  the  test,  and 
when  that  was  done,  he  held  the  foreman's  candle,  while  he 
calked  a  rivet.  After  that  a  workman  asked  him  to  hold 
the  candle  around  on  the  other  side;  he  reached  around  and 
fell  into  the  pit,  breaking  one  bone  of  the  left  leg  above  th<) 
ankle  joint.  Dr.  DuMars  attended  him  the  usual  length  of 
time  for  such  an  injury,  seven  or  eight  weeks. 

The  following  is  the  diagram  of  the  building  and  prem- 
ises: 
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Pagb,  Wead  &  PuTBBBAXTGH,  attomeys  for  appellant. 
Isaac  C.  Edwabds,  attorney  for  appellee. 

Mb.  Justice  Lacey  dklivebbd  the  opinion  of  the  Court. 

The  above  are  substantially  all  the  facts  in  the  case  as 
shown  by  the  evidence  necessary  to  be  noticed. 

The  appellant  asked  the  court  to  instruct  the  jury  to  find 
the  defendant  not  guilty. 

The  case  is  presented  to  this  court  to  decide  from  the 
facts  whether  the  appellee  had  a  cause  of  action,  and  we 
have  considered  it  solely  in  that  view. 

As  a  general  rule  of  law,  the  servant  will  be  regarded  as 
"  voluntarily  incurring  the  risks  resulting  from  the  use  of 
defective  machinery,  if  its  defects  are  as  well  known  to 
him  as  the  master.  But  this  rule  will  not  be  applied  where 
the  master,  by  urging  on  the  servant,  or  coercing  him  into 
danger,  or  in  some  other  way,  directly  contributes  to  the 
injury."  Drop  Forge  and  Foundry  Co.  v.  Van  Darn,  149 
111.  341;  East  St.  Louis  Ice  and  C.  Co.  v.  Crow,  155  111.  75. 

The  evidence  shows  that  appellee  was  as  well  informed  in 
regard  to  the  dangers  of  the  pit  in  question  as  his  employer. 
He  knew  all  about  it;  knew  that  it  was  uncovered  and  with- 
out railing;  that  any  one  working  about  it  was  liable  to  fall 
into  it,  unless  he  exercised  care,  and  he  knew  also  if  it  was 
dark  the  danger  would  be  greater,  and  the  care  required 
correspondingly  greater.  Working  after  night  was  part 
of  his  duties,  and  he  knew  that  there  was  no  electric  light, 
and  that  they  were  working  by  candle  light.  He  made  no 
objection  to  the  working  in  that  way,  nor  was  he  in  the 
least  coerced  or  deceived.  He  was  asked  to  hold  the  light 
around  by  a  fellow-workman,  and  in  doing  so  he  failed  to 
exercise  proper  care,  and  fell  into  the  pit. 

The  declaration  avers  that  he  was  working  in  the  line  of 
his  duty.  He  worked  there  in  the  shop  every  week,  and 
did  whatever  he  was  told  to  do.  He  had  done  this  kind 
of  work  before  repeatedly.  He  procured  the  candles  him- 
self, and  went  to  work  about  the  pit  without  any  objection 
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or  complaint.  He  was  neither  hurried,  nor  coerced,  nor 
deceived,  nor  surprised. 

The  appellee  was  twenty-seven  years  of  age,  and  had  had 
years  of  experience  in  the  business,  and  should  be  held  to 
have  assumed  the  risk  of  his  employment  with  the  pit  uncov- 
ered as  it  was.  Herd  man-Harrison  Milling  Co.  v.  Spehr, 
145  111.  329. 

Many  other  cases  might  be  cited,  but  the  rule  is  well 
established,  as  will  be  seen  by  reference  to  the  above  cases. 

Upon  the  evidence  we  are  constrained  to  hold  that  the 
court  below  erred  in  refusing  the  instruction  requiring  the 
jury  to  find  for  the  defendant. 

For  this  error  the  judgment  of  the  court  below  is  reversed, 
but  as  the  appellee  has  no  cause  of  action  it  will  not  be 
remanded. 

Finding  of  Facts. 

We  find  that  the  appellant  was  not  guilty  of  any  of  the 
acts  of  negligence  charged  in  the  declaration,  and  not  guilty 
as  charged  in  either  count  thereof;  and  further,  that  the 
facts  are  as  stated  by  the  court  in  the  opinion. 


Joliet  Gas  Light  Company  t.  J.  E.  Sutherland. 

1.  Real  Estate — Non-performanee  of  Conditions  Subsequent'" 
Waiver  of  Forfeiture, — A  non-compliance  with  a  condition  subsequent 
does  not  of  itself  determine  an  estate,  as  the  right  to  enforce  a  forfeit- 
ure may  be  waived.  Notwithstanding  the  breach,  the  estate  abides  in 
the  grantee  until  it  is  defeated  or  determined  by  tiie  election  of  the 
grantor. 

2.  Franchises — Acts  Done  in  Pursuance  of,  Inure  to  Benefit  of 
the  Oumer,—A  held  a  franchise  giving  him  the  right  to  lay  gas  pipes  in 
the  street  and  alleys  of  a  city,  and  contracted  with  B  to  form  a  gas  com- 
pany, A  to  furnish  the  franchise  and  B  to  furnish  the  money  to  con- 
struct a  plant  and  lay  pipes.  Under  this  contract  B  laid  pipes  in  two 
streets  and  then  abandoned  the  work.  Held^  that  the  pipes  when  laid 
became  attached  to  the  easement  belonging  to  A,  and  that  B,  by  his 
abandonment  of  the  contract,  lost  all  his  rights  in  the  pipes. 

3.  Appeals  ~  K^ien  a  Remedy  at  Law  is  Not  Atxiildble  on  Appeal — 
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Tae  existence  of  a  remedy  at  law  can  not  be  set  up  on  appeal  to  defeat 
an  injunction,  when  not  presented  by  way  of  demurrer  or  answer  to  the 
bill  in  the  trial  court. 

Bill  for  Injimctlon.— Appeal  from  the  Circuit  Court  of  Will  County; 
the  Kon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 

C.  W.  Bbown  and  Fred  Bennitt,  attorneys  for  appellant. 
Halby  &  O'DoNNELL,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

On  the  ISth  of  April,  1 889,  the  city  of  Joliet,  by  ordi- 
nance, granted  to  Michael  Moran  the  right  to  erect  gas  and 
electric  light  plants,  and  lay  pipes  in  the  streets  and  alleys 
of  the  city,  under  certain  conditions.  According  to  the 
terms  of  the  ordinance,  and  an  extension  subsequently  made, 
the  works  were  to  be  completed,  ready  to  supply  gas,  by 
November  1,  1891. 

In  the  summer  and  fall  of  1889  a  corporation  to  erect  and 
operate  a  gas  plant  under  the  ordinance  was  organized  by 
Moran,  W.  H.  White  of  New  York,  W.  W.  Goodwin  of 
Philadelphia,  H.  M.  Kinsley  and  F.  G.  Beach  of  Chicago. 
It  was  arranged  for  Moran  to  have  $5,000  paid  up  capital 
stock, -and  to  be  superintendent  at  a  salary  of  $125  per 
month.  Under  that  arrangement  he  executed  and  left  with 
J.  W.  Downey,  an  attorney,  in  escrow,  a  deed  of  all  his  riffht 
under  the  ordinance  to  the  corporation,  but  the  deed  was 
never  delivered. 

Pending  the  organization  of  the  company,  a  gas  main  and 
other  pipes  were  laid  for  some  distance  upon  two  of  the 
streets,  at  an  expense  of  $6,528,  including  the  salary  paid  to 
Moran  as  superintendent.  That  sum  was  paid  by  White. 
Nothing  further  was  done  under  that  organization  toward 
laying  pipes  or  erecting  the  plant.  Moran  continued  as  super- 
intendent and  drew  his  salary  until  the  fall  of  1890,  when 
it  was  discontinued.  It  had  been  agreed  that  White,  with 
the  assistance  of  Goodwin,  should  furnish  the  money  with 
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which  to  complete  the  works.  That  failing,  Moran  repos- 
sessed himself  of  the  deed  which  he  had  left  in  escrow,  and 
in  1892  secured  the  passage  of  another  ordinance  granting 
him  the  right  to  construct  a  gas  plant,  etc.,  to  be  completed 
November  1, 1894.  In  October,  1894,  he  secured  an  exten- 
sion of  the  time  to  complete  the  plant  until  November 
22,  1895. 

On  the  first  of  August,  1895,  Moran  conveyed  and  as- 
signed to  appellee,  John  E.  Sutherland,  all  his  right  and 
interest  granted  by  the  various  ordinances  mentioned,  and  all 
right  and  interest  in  the  pipes  laid,  incomplete  structure, 
and  contracts  which  had  been  made  with  parties  for  the 
supply  of  gas.  Sutherland  took  possession  and  began 
making  changes  with  a  view  to  connecting  with  house 
pipes.  During  the  same  month  Ira  C.  Copley,  being  a  large 
owner  of  stock  in  the  Joliet  Gas  Light  Company,  a  corpora- 
tion engaged  in  the  gas  business  in  Joliet,  visited  White  in 
New  York,  and  procured  from  him  an  assignment  and 
transfer  of  the  gas  mains  and  pipes  laid  in  the  streets  under 
the  supervision  of  Moran  in  1890,  for  $1,000,  of  which  $100 
was  paid  down  and  balance  to  be  paid  in  two  years  provided 
Copley  could  establish  himself  the  rightful  owner  of  the 
pipes  under  the  assignment.  On  the  31st  of  August,  1895, 
Copley  executed  a  bill  of  sale  of  the  mains  and  pipes  to  the 
Joliet  Gas  Light  Company,  which  company  began  at  once 
to  make  preparations  to  connect  certain  of  its  mains  with 
such  pipes,  and  use  the  same.  Thereupon,  Sutherland  filed 
a  bill  in  the  Circuit  Court  enjoinin^]^  the  Joliet  Gas  Light 
Company,  appellant,  from  connecting  with  or  using  said 
pipes.  A  temporary  injunction  was  granted  by  the  master. 
Two  days  afterward  appellant  filed  a  bill  to  restrain  ap- 
pellee Moran  and  one  T.  J.  Highland  from  using  or  con- 
necting with  said  pipes.  A  temporary  injunction  was 
obtained  on  its  bill.  Answers  were  filed  and  the  two  cases 
were  tried  together.  In  the  first  case,  a  decree  was  granted 
in  favor  of  Sutherland,  making  the  injunction  perpetual.  In 
the  other  case,  the  injunction  was  dissolved  and  the  bill  dis- 
missed for  want  of  equity.  Appeals  are  prosecuted  in  both 
cases. 
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It  was  contended  in  the  Circuit  Court  that  inasmuch  as 
the  gas  works  were  not  completed  within  the  time  limited 
by  the  ordinance  of  1889,  and  the  subsequent  extension,  the 
franchise  toMoran  became  void;  that  Moran  did  not  lay  the 
gas  pipes  on  his  own  account,  but  as  an  employe  of  other 
persons  or  corporations;  that  he  could  not  transfer  any  right 
in  the  franchise  or  in  the  pipes  to  Sutherland,  because  he 
had  none,  and  that  the  ownership  in  the  pipes  was  in  ap- 
pellant by  virtue  of  the  assignment  and  conveyance  from 
White  to  Copley  and  from  Copley  to  it. 

All  of  those  contentions  are  made  here  with  the  addi- 
tional one  that  appellee's  remedy  was  complete  at  law,  and 
that  a  court  of  chancery  has  not  jurisdiction  of  the  case  as 
presented  by  his  bill  and  proofs. 

To  the  first  contention,  it  is  sufficient  to  say  that  the  only 
party  having  a  right  to  insist  upon  a  forfeiture  by  reason 
of  a  non-fulfillment  of  the  condition  subsequent,  that  the 
plant  should  be  complete  by  November  1, 1891,  was  the  city 
of  Joliet.  The  provision  requiring  the  completion  of  the 
works  by  that  date  or  the  ordinance  should  be  void,  was  in- 
serted for  the  benefit  of  the  city.  It  nowhere  appears  that 
the  city  has  ever  sought  to  avail  itself  of  that  provision; 
but,  upon  the  contrary,  has  manifested  its  desire  to  keep 
Moran's  franchise  alive  by  re-enacting  the  ordinance  in  1892, 
and  by  extending  the  time  limit  in  1894.  No  third  party 
could  invoke  to  his  benefit  that  provision  of  the  contract  so 
long  as  the  parties  to  the  contract  are  willing  to  waive  it. 
Ludlow  V.  N.  Y.  &  H.  R  Rv.  Co.,  12  Barb.  440.  Forfeit- 
ures  for  breach  of  conditions  subsequent  are  not  favored  by 
the  courts  of  this  State.  Clark  v.  Lyons,  25  111.  105;  Yoris 
V.  Renshaw,  49  111.  425;  Palmer  v.  Ford,  70  111.  3«9;  Mott 
v.  Danville  Seminary,  129  111.  403. 

To  the  contention  that  Moran  did  not  own  the  pipes  (hav- 
ing laid  them  as  an  employe),  but  that  they  were  owned  by 
White,  because  Moran  made  a  deed  of  the  franchise,  left  it 
with  the  attorneys  of  the  parties,  and  thereby  induced  White 
to  incur  all  the  expense  of  material  and  labor  necessary  to 
the  work,  it  may  be  replied  that  the  deed  was  merely  deliv- 
ered in  escrow,  to  become  operative  only  upon  condition  of 
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Moran  receiving  $6,000  in  paid  up  stock  and  the  permanent 
position  of  superintendent.  The  purport  of  the  agreement 
was  that  White  should  construct  the  plant  and  lay  the 
pipes  under  Moran's  franchise,  and  turn  the  completed 
works  over  to  the  corporation,  and  that  Moran  should  then 
turn  over  to  the  corporation  the  franchise,  and  receive  in 
payment  the  $5,000  in  stock  and  the  position  of  superin- 
tendent. But  White  failed  to  construct  the  work.  The 
enterprise  was  abandoned.  That  he  invested  nearly  $7,00u 
in  it  and  then  abandoned  it  is  no  fault  of  Moran's.  White 
and  his  coadjutor,  Goodwin,  violated  their  contract,  and 
not  Moran.  When  the  enterprise  was  abandoned  and 
Moran  repossessed  himself  of  his  deed,  he  owned  the  fran- 
chise and  all  privileges  going  with  it. 

The  interest  which  Moran  had  in  the  streets  by  virtue  of 
his  franchise  was  an  easement.  When  the  line  on  which  to 
locate  the  mains  in  the  street  was  fixed  and  the  pipes  were 
laid,  the  easement  became  fixed  and  perpetual,  subject  only 
to  the  limit  provided  in  the  contract  for  the  completion  of 
the  works.  White's  abandonment  of  the  work  left  Moran 
in  a  position  to  dispose  of  his  right  in  the  easement  and  the 
pipes  in  any  mode  he  might  see  fit,  consistent  with  the 
rights  of  the  city  under  the  contract.  Clearly,  the  right  of 
the  litigation  is  with  Moran's  purchaser,  the  appellee. 

To  the  contention  that  appellee  has  knocked  at  the  wrong 
door  of  the  court,  and  should  have  sought  entrance  at  the 
forum  where  rights  at  law  are  declared,  it  may  be  observed 
that  appellant  has  been  a  long  time  in  finding  that  out 
Appellant  did  not  demur  to  the  bill,  nor  did  it,  by  any  aver- 
ment in  its  answer,  question  the  jurisdiction  of  the  court; 
but  by  denying  ownership  of  the  pipes  in  appellee,  and 
claiming  to  be  the  owner  itself,  it  tendered  by  its  answer,  as 
an  issue  of  fact,  the  question  of  ownership.  Having  done 
so,  and  having  that  question  determined  against  it,  it  is  now 
too  late  to  raise  the  jurisdictional  contention  for  the  first 
time  in  this  court.  Mason  v.  Bragdon,  159  111.  61;  Village 
of  Vermont  v.  Miller,  161  111.  210. 

The  evidence  supports  the  decree. 
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The  Joliet  Gas  Light  Co.  t.  J.  E.  Sutherland. 

1.  Memorandum. — See  case  of  same  title,  p.  230  ante^  for  a  recital  of 
the  facts  of  this  case,  and  for  the  grounds  of  the  decision  herein. 

Bill  for  Injunction.— Appeal  from  the  Circuit  Court  of  WiU  County; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    AflBb-med.    Opinion  filed  December  9, 1896. 

0.  W.  Brown  and  Fred  Bennitt,  attorneys  for  appellant, 
Haley  &  O'Donnell,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court,  dis- 
missing for  want  of  equity  a  bill  filed  by  appellant  to  re- 
strain appellee  from  using  or  interfering  with  certain  gas 
mains  and  pipes  claimed  by  appellant. 

Appellant  set  up  ownership  in  the  mains  and  pipes,  which 
the  court  on  a  hearing  found  it  did  not  have.  The  facts  in- 
volved have  been  recited  in  the  opinion,  Joliet  Gas  Light 
Company  v.  Sutherland,  ante,  230. 

The  decree  is  affirmed  for  the  same  reasons  that  appear 
in  that  opinion. 


'  fl8b935| 
J8    239| 

Edward  Granger  v.  Domethilde  Bissounette  et  al. 

1.  PRomssoRY  Notes— OonceZto^ton  of— Substitution  of  New  Notes 
for  Old  Ones  Secured  by  Iforfflrage.— Where,  by  mutual  agreement  of  tlie 
parties,  new  notes  are  given  and  accepted  in  lieu  of  and  for  the  purpose 
of  correcting  a  mistake  in  notes  previously  given  and  secured  by  mort- 
gage, the  maker  is  entitled  to  have  the  old  notes  canceled,  but  the  mort- 
gage securing  them  wiU  stand  as  security  for  the  new  notes. 

Bill,  for  the  cancellation  of  promissory  notes.  Appeal  from  the  Cir- 
cuit Ck>urt  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded  with  directions.    Opinion  filed  December  9,  1896. 
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William  PorrER  and  Gbangeb  &  Davidson,  attorneys  for 
appellant. 

H.  K.  Wheeleb,  attorney  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  equity,  by  appellant  against  appellees, 
for  the  purpose  of  having  an  old  note  canceled,  and  a  new 
one  held  to  be  in  iorce  in  place  of  it,  and  a  mortgage  given 
by  appellant  to  secure  the  old  note  held  to  be  in  force  to 
secure  the  new  note. 

Charles  Granger  was  the  father  of  appellant,  as  also  father 
of  appellees  in  this  case.  The  bill  alleges  that  the  consid- 
eration of  the  lands  in  question  was  $4,400;  that  a  deed  was 
duly  made  about  October  16,  1882,  for  the  said  lands,  and 
that  part  of  the  consideration  lor  the  sale  was  in  the  shape 
of  notes  signed  by  appellant,  and  at  the  request  of  said 
Charles  Granger,  made  payable  to  the  appellees  respect- 
ively; that  the  notes  remained  in  the  possession  of  Charles 
Granger,  and  in  1891,  at  the  request  of  said  Charles  Granger, 
while  the  latter  had  the  notes  in  possession,  they  were  ex- 
changed for  notes  of  the  same  date,  payable  to  the  same 
parties,  but  in  larger  amounts,  the  said  Charles  Granger 
claiming  that  a  mistake  had  been  made  in  the  price  of  the 
land  at  the  time  the  deed  and  notes  were  made  in  1882;  that 
upon  the  making  of  the  new  notes  in  larger  amounts,  the 
old  notes  were  given  up  by  Charles  Granger  to  the  appellant, 
but  that  a  mortgage  that  had  been  given  to  secure  the  orig- 
inal notes  was  not  released,  the  fact  that  its  having  been 
given  not  being  remembered  by  appellant;  that  after  the 
death  of  Charles  Granger  and  after  the  new  notes  had  come 
into  possession  of  appellees,  appellant  discovered  that  such 
a  mortgage  had  been  given,  and  that  thereupon  he  went  to 
each  of  the  said  appellees  and  requested  a  release  of  said 
mortgage,  oflPering  at  the  same  time  to  either  give  a  new 
mortgage  securing  the  new  notes  or  pay  the  notes  them- 
selves, all  of  which  the  appellees  refused  to  do.  Further, 
the  bill  alleges  that  the  said  mortgage  is  a  cloud  upon  the 
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title  of  appellant,  rendering  the  title  to  his  lands  unmarket- 
able and  depreciating  the  value  thereof.  The  bill  then 
''  prays  that  the  court  may  order  the  appellees  to  release  said 
mortgage  and  in  default  of  such  release  a  special  commis- 
sioner be  appointed  to  make  said  release,  or  if  the  court  shall 
deem  it  more  equitable  that  the  appellant  give  a  new  mort- 
gage to  secure  the  new  notes,  then  that  an  order  be  made 
to  that  effect  upon  tendering  to  the  appellees  a  mortp^age 
upon  the  lands  in  question,  and  that  the  old  notes  be  declared 
canceled  and  of  no  value,  and  that  an  order  be  made  for  the 
release  of  the  old  mortgage  as  prayed  for,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  fit."  Which 
prayer,  by  leave  of  the  court,  was  amended  by  adding  the 
following:  Or  that  the  mortgage  given  to  secure  the  old 
notes  be  declared  to  be  a  mortgage  to  secure  the  new  notes. 
And  that  upon  the  payment  of  said  new  notes  the  payee  of 
such  new  notes  respectively,  when  so  paid,  shall  release  said 
mortgage  so  far  as  such  payee  is  concerned." 

The  defendants  answered  the  bill,  claiming  that  Charles 
Granger  executed  the  notes  as  claimed  for  the  respondents, 
and  that  the  title  of  the  notes  became  vested  in  the  respond- 
ents, and  deny  that  Charles  Granger  had  the  power  to 
divest  such  title  without  the  consent  of  the  respondents. 
They  admit  that  while  Charles  Granger  held  possession  of 
the  notes  he  did  so  for  them;  deny  that  Charles  Granger 
delivered  up  the  notes  and  had  them  canceled,  or  that  they 
ever  author.*Z3d  it;  deny  that  the  new  notes  were  given  in 
consideration  of  the  surrender  of  the  old  ones.  They  also 
aver  that  the  new  notes  were  given  to  appellees  by  Charles 
Granger  to  make  them  equal  with  their  brothers  in  the  dis- 
tribution of  the  estate  and  to  balance  up  rents  the  appellant 
received  while  the  notes  were  held  by  Charles  Granger,  and 
that  the  old  notes  and  new  ones  were  only  sufficient  to  make 
the  respondents  equal  in  the  division  of  their  father's  estate 
and  that  that  was  what  they  were  given  for. 

On  the  trial  of  the  said  cause  the  court  below  dismissed 
the  bill  for  want  of  equity  and  decreed  the  costs  against  the 
appellant.    From  that  decree  this  appeal  is  taken.    The 
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first  notes  were  $942.85  each  to  the  respondents,  and  the 
new  notes  were  $1,000  each. 

We  have  examined  the  evidence  carefully  and  have 
arrived  at  the  conclusion  that  the  new  notes  were  given  and 
intended  to  be  by  Charles  Granger,  in  lieu  of  the  old  notes; 
that  his  only  object  was  to  increase  the  gift  to  his  daughters 
to  $1,000  each,  and  that  that  was  agreed  and  so  understood 
between  him  and  the  appellant.  This  fact  sufficiently 
appears,  as  we  think,  by  the  evidence  of  Elizabeth  Granger 
(formerly  Beaubien),  Narcisse  Granger,  Edward  Granger, 
Sarah  Granger  and  Hermine  Granger. 

We  think  the  testimony  of  these  witnesses  was  corrobo- 
rated to  some  extent  by  the  testimony  of  the  appellees. 

This  being  the  case  it  would  be  inequitable  and  unjust  to 
the  appellant  to  allow  the  appellees  to  receive  and  retain 
both  the  old  and  the  new  notes. 

If  they'accept  the  new  notes,  equity  would  require  that 
they  cancel  the  old  ones;  either  that  or  that  they  surrender 
up  the  new  notes  and  claim  the  old  ones. 

We  think,  under  the  evidence,  that  the  court  below  should 
have  granted  the  relief  sought  bj^  appellant's  bill;  that  it 
should  have  decreed  the  cancellation  of  the  old  notes,  and 
that  the  mortgage  stand  as  security  for  the  payment  of  the 
new  ones,  the  latter  having  been  given  to  correct  error  in 
the  old  ones.  We  think  that  the  deceased  had  a  right  in 
his  lifetime  to  make  the  change  in  the  notes,  but  even  if  he 
had  not,  and  what  he  did  was  intended  to  substitute  the  new 
notes  for  the  old  ones  by  agreement  with  appellant,  the 
appellees  would  not  be  allowed  to  claim  the  payment  of 
both  series  of  notes. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  that  court  to  grant  the  relief 
prayed  for  in  the  bill  as  indicated  in  this  opinion,  with  the 
costs  of  this  court  and  those  of  the  court  below  against 
appellees.     Reversed  and  remanded. 
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Narcisse  Granger  y.  Domethilde  Bissonnette  et  al. 

1.  Memorandum. — See  the  case  of  Granger  v.  Bissonnette,  p.  235, 
antet  for  a  recital  of  the  facts  of  this  case  and  for  the  grounds  of  the 
decision  herein. 

Bill,  for  the  cancellation  of  promissory  notes.  Appeal  from  the  Cir- 
cuit Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded  with  directions.    Opinion  filed  December  9,  1896. 

William  ParxEB  and  Granger  &  Davidson,  attorneys  for 
appellant. 

H.  K.  Wheeler,  attorney  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  is  the  same  kind  of  a  bill  as  the  one  in  the  case 
No.  3017,  of  Edward  Granger  against  the  same  appellees, 
and  depends  upon  the  same  evidence  taken  in  that  case. 
The  decree  of  the  court  below  is  the  same. 

The  opinion  of  this  court  in  this  case  will  be  the  same 
as  in  that  case  and  the  decision  of  this  court  the  same. 

The  decree  in  this  case  will  therefore  be  reversed  and  the 
cause  remanded  with  directions  to  the  court  below  to  grant 
the  relief  prayed  for  in  the  bill;  that  is,  that  the  old  notes  be 
canceled  which  are  set  out  and  described  in  the  bill,  and 
that  the  mortgage  be  held  as  security  for  the  new  notes  exe- 
cuted to  appellees  and  described  in  the  bill,  and  that  the 
costs  of  this  court  and  those  of  the  court  below  be  adjudged 
against  appellees.    Beversed  and  remanded. 


Aaron  S.  Oakford  et  ah  v.  Crammer  W.  Brown. 

1.  Attorney's  Fees— ^Kotmnoe  of,  Under  Trust  Deed,  Befttre 
Sale.  —  A  trust  deed  provided  that  under  certain  circumstances  it 
might  be  foreclosed,  and  authorized  the  court  **out  of  the  proceeds  o£ 
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any  such  sale  to  first  pay  the  costs  of  such  suit,  all  costs  of  advertising, 
sale  and  conveyance,  including  the  reasonable  fees  and  commissions  of 
said  party  of  the  second  part,  or  person  who  may  be  appointed  to  exe- 
cute this  trust,  and  reasonable  attorney's  and  solicitor's  fees."  Held, 
that  a  fair  and  reasonable  construction  of  this  provision  authorized  the 
allowance  of  solicitor's  fees  in  a  foreclosure  suit,  brought  under  such 
deed,  for  services  rendered  up  to  the  time  of  their  allowance,  although 
no  sale  of  the  property  involved  had  been  ordered  or  made. 

Bill*  for  f oreclosura  Appeal  from  the  Circuit  Court  of  Stark  County ; 
the  Hon.  Nicholas  E.  Worthinoton.  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  9, 
1896. 


Arthur  Keithley,  attorney  for  appellants. 
B.  F.  Thompson,  attorney  for  appellee, 

Mr.  Presiding  Justice  Hareer  delivered  the  opinion  of 
THE  Court. 

Appellee  filed  his  bill  to  foreclose  a  trust  deed,  executed 
by  Zura  Fuller  and  Frances  M.  Fuller,  his  wife,  praying  for 
an  allowance  of  a  solicitor's  fee  as  provided  for  therein. 

Appellants  were  made  parties  because  of  some  interest  in 
the  land  covered  by  the  trust  deed.  They  answered  ad- 
mitting ail  the  allegations  in  the  bill,  except  that  the  com- 
plainant was  entitled  to  solicitor's  fee.  The  answer  further 
alleged  a  legal  tender  of  the  amount  due  and  that  the  same 
was  on  deposit  with  the  clerk. 

The  proofs  show  a  tender  of  all  due  excepting  solicitor's 
fee.  The  court  held  that  appellee  was  entitled  to  a  solicit- 
or's fee  of  $75,  and  decreed  that  unless  that  sum,  in  addition 
to  the  amount  tendered,  was  paid  in  ten  days,  the  master 
should  sell  the  property. 

Upon  the  ground  that  the  court  erred  in  allowing  a  solic- 
itor's fee,  appellants  seek  a  reversal  of  the  decree. 

The  trust  deed  provides  that  in  the  event  of  certain  con- 
tingencies the  trust  deed  may  be  foreclosed,  "  and  out  of  the 
proceeds  of  any  such  sale  to  first  pay  the  costs  of  such  suit, 
all  costs  of  advertising,  sale  and  conveyance,  including  the 
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rcjasonable  fees  and  commissions  of  said  party  of  the  second 
part,  or  person  who  may  be  appointed  to  execute  this  trust, 
and  reasonable  attorney's  and  solicitor's  fees." 

It  is  contended  that  as  the  contract  provided  for  the  pay- 
ment of  reasonable  solicitor's  fees  out  of  the  proceeds  of  sale, 
that  without  the  case  proceeding  as  far  as  sale,  no  fee  could 
be  collected.  In  other  words,  that  in  a  suit  for  the  fore- 
closure of  a  trust  deed  with  such  a  provision  for  solicitor's 
fees  the  charge  of  a  solicitor's  fee  for  complainant  could  be 
defeated  by  the  defendant  bringing  into  court  the  amount 
of  principal  and  interest  and  costs  to  date.  There  are 
authorities  in  other  States  to  support  that  contention,  but 
we  can  not  approve  them. 

The  evident  object  in  providing  for  solicitor's  fees  in  the 
trust  deed  was,  that  in  the  event  the  mortgagor  should  fail 
to  pay  the  debt,  and  the  holder  of  the  indebtedness  should 
be  compelled  to  resort  to  a  foreclosure  to  collect  these,  solic- 
itor's fees  should  be  allowed  to  reimburse  him. 

We  can  not  adopt  a  construction  so  narrow  that  the  pay- 
ment of  solicitor's  fee  could  be  escaped  by  paying  principal^ 
interest,  court  costs  and  advertising  costs  at  any  time  before- 
the  land  was  offered  for  sale. 

A  fair  and  reasonable  construction  authorized  the  allow- 
ance of  solicitor's  fees  for  services  that  were  rendered  up 
to  the  time  of  their  allowance.    Decree  affirmed. 


Peter  A.  Strubhar  y.  William  Misch  and  Lanis  Misch. 

t.  CoNTRA-cra— TFiH  he  Enforced  as  Made.— A  contract  for  the  sale  of 
a  stock  of  goods  provided  that  the  value  of  the  stock  should  be  ascer- 
tained by  invoicing  it  at  cost  prices,  these  to  be  obtained  from  the  bills 
of  purchase  where  such  bills  were  in  the  possession  of  the  vendor,  and 
where  they  were  not,  the  cost  prices  marked  on  the  goods  to  be  taken  as 
the  cost  or  price  at  which  they  should  be  invoiced.  Heldf  that  the 
vendor  was  not  bound  to  try  to  procure  duplicate  bills  where  the  orig- 
inals could  not  be  found  and  that  the  contract  must  be  enforced  as 
executed  in  the  absence  of  proof  of  fraud  in  marking  the  goods. 

YoIn  LXVin  16 
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Assumpsit,  on  a  contract  of  sale.  Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opiliion  filed  Decem- 
ber 9,  1896, 

IsAAo  M.  Hamilton,  attorney  for  appellant;  Patson  & 
Kessles,  of  counsel. 

Free  P.  Morris  and  Frank  L.  Hooper,  attorneys  for 
appellees, 

Mr.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  by  appellees  against  appel- 
lant, to  recover  damages  for  the  breach  of  a  written  con- 
tract, whereby  appellant  had  agreed  to  convey  to  appellees 
160  acres  of  land  in  exchange  for  a  stock  of  goods. 

There  was  a  trial  by  jury  and  appellees  had  a  verdict  and 
judgment  for  $1,000. 

Appellant  was  the  owner  of  a  farm  of  160  acres  subject 
ito  an  incumbrance  of  $4,000,  and  appellees,  as  partners, 
*owned  a  stock  of  goods  and  merchandise.  The  parties 
.agreed  to  make  an  exchange,  the  farm  to  be  valued  at  $65 
.per  acre,  and  the  value  of  the  stock  of  goods  to  be  ascer- 
tained by  invoicing  them  at  cost  prices,  these  to  be  obtained 
from  the  bills  of  purchase  where  appellees  had  such  bills, 
and  where  they  did  not,  the  cost  prices  marked  on  the 
goods  were  to  be  taken  as  the  cost  or  price  at  which  they 
should  be  invoiced  to  appellants.  If  upon  taking  the 
invoice  it  was  found  that  the  stock  of  goods  was  worth  more 
than  the  farm  at  $65  per  acre,  appellant  was  to  pay  the  dif- 
ference in  cash.  On  the  other  hand  if  the  stock  of  goods 
-should  prove  to  be  worth  less  than  the  farm,  appellees 
ishould  pay  the  difference.  The  contract  was  in  writing 
And  contained  the  following  provision:  "It  is  further 
.understood  and  agreed  by  and  between  the  parties  hereto, 
'that  in  case  either  party  shall  fail  or  refuse  to  comply  with 
the  agreements  hereinbefore  stated,  that  said  party  so  fail- 
ing agrees  to  pay  the  other  party  $1,000  as  a  damage  result- 
ing from  said  failure."*'    The  invoice  was  to  be  taken  at  any 
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time  between  February  15, 1S94,  and  March  1st  of  the  same, 
year,  and  the  exchange  was  then  to  be  made. 

When  the  time  came  to  carry  out  the  contract,  appellant 
went  to  the  store  of  appellees  with  two  men  to  help  him  in 
invoicing  the  stock,  and  he  swears  he  was  then  ready  and 
willing  to  carry  out  the  contract,  and  that  be  then  had  a 
deed  for  the  farm  executed  and  ready  for  delivery.  The 
evidence  shows  that  appellant  and  his  two  friends  looked 
over  the  stock,  and  the  parties  then  commenced  taking  the 
invoice,  but  the  work  had  not  proceeded  far,  when  appel- 
lant's assistants  began  to  claim  that  the  goods  were  marked 
too  high  and  appellant  demanded  a  reduction  of  the  prices. 
This  being  refused,  appellant  and  his  friends  ceased  taking 
the  invoice  and  went  away,  appellant  refusing  to  carry  out 
the  trade.  His  claim  was  and  is,  that  the  goods  were  fraud- 
ulently marked  too  high,  that  appellees  refused  to  furnish 
bills  of  purchase  to  verify  the  cost  prices,  and  also  refused 
to  procure  duplicate  bills  of  purchase.  On  the  other  hand, 
both  of  the  appellees  and  one  or  two  of  their  clerks  testify 
that  the  goods  were  marked  at  fair  cost  prices,  and  that  the 
cost  marks  had  not  been  in  any  manner  changed  since  the 
trade  was  first  talked  of,  and  that  all  the  bills  of  purchase 
which  they  had  were  produced  and  offered  to  appellant. 
There  is  some  conflict  in  the  evidence  as  to  the  bills  which 
were  produced,  but  if  the  jury  believed  the  statements  of 
appellees  and  their  witnesses  they  did  all  that  the  contract 
required  them  to  do  and  were  not  in  default.  They  were  not 
bound  to  try  and  procure  duplicate  bills  for  goods  purchased 
years  before,  because  the  contract  did  not  provide  for  it.  On 
the  contrary,  the  contract  distinctly  specified  what  should  be 
done  in  the  event  that  there  were  no  bills,  or  in  the  absence 
of  bills  of  purchase,  viz.,  that  the  cost  prices  marked  on  the 
goods  should  be  taken  as  the  value  thereof.  There  was  no 
proof  whatever  of  any  fraudulent  marking  of  goods  by 
appellees.  Even  if  the  few  shoes  complained  of  were  marked 
too  high,  the  only  difference  shown  by  the  evidence  would  be 
a  very  few  dollars — a  very  few  cents  on  a  dozen  or  so  pairs 
of  shoes. 
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We  thijik  the  appellant  failed  to  show  a  good  and  sub- 
stantial excuse  for  refusing  to  carry  out  the  contract,  and 
the  jury  were  warranted  in  finding  the  objections  raised  as 
frivolous,  and  apparently  gotten  up  for  the  purpose  of 
enabling  appellant  to  back  out  of  the  trade. 

Under  the  circumstances  the  appellees  were  entitled  to 
recover  the  liquidated  damages  of  $1,000  provided  for  in  the 
contract.  Complaint  is  made  as  to  the  action  of  the  court 
in  giving  and  refusing  instructions,  but  we  find  no  error  in 
that  respect,  and  judgment  being  right  under  the  evidence, 
it  must  be  affirmed. 
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Andrew  Elees  t.  The  Chicago  &  E.  I.  B.  B.  Co. 


1.  Fellow-Servants — Suntching  and  Road  Crews  of  a  Railroad 
50      244    Company. — The  crews  of  switch  and  road  engines  whose  employment 

dll2  ^281  requires  them  to  do  switching  in  the  same  yards,  and  to  use  the  same 
tracks  and  switches,  and  makes  them  necessarily  dependent  on  each 
other  for  their  mutual  safety,  are  fellow-servants. 

2.  Same — Length  of  Employment  and  Acqiuxintance  Immaterial. — 
The  fact  that  an  employe  was  only  temporarily  engaged  at  a  particu- 
lar task  and  that  he  had  no  acquaintance  with  his  co-laborers  does  not 
operate  to  bar  the  appUcation  of  the  doctrine  of  fellow-servants. 

3.  Same — Ordinarily,  a  Question  for  the  Jury — Etccepfionfi.— Whether 
two  persons  who  are  working  for  the  same  master  are  fellow-servants 
or  not,  is,  ordinarily,  a  question  for  the  jury;  but  in  a  case  where  there  is 
no  dispute  as  to  the  facts  which  show  the  relationship,  and  they  prove 
beyond  question  that  such  persons  were  fellow-servants,  the  court  may 
properly  take  the  case  from  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Will  County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 
Heard  in  this  coiu-t  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9, 1896. 

P.  C.  Haley  and  Alschuler  &  Mubphy,  attorneys  for 
plaintiff  in  error. 

W.  J.  Calhoun,  attorney  for  defendant  in  error;  W.  H. 
Lyfoed  and  H.  M.  Snapp,  of  counsel. 
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Mb.  PsssiDiiira  Justice  Habkeb  deliyebed  the  opinion  of 

THE  COUBT. 

This  suit  was  brought  by  Andrew  Klees  against  the  Chi- 
cago &  E.  111.  Ky.  Co.,  to  recover  for  injuries  sustained  by 
him  while  engaged  as  engineer  on  a  switch  engine  in  the 
yards  of  the  company  at  Chicago.  The  defense  interposed 
was  that  the  injury  was  caused  by  the  negligence  of  other 
servants  of  the  company  engaged  at  the  time  in  operating 
a  road  engine  in  the  yards,  and  that  they  were  fellow-serv- 
ants with  Klees.  A  trial  was  had  in  the  Circuit  Court  by 
jury  and  a  verdict  of  not  guilty  rendered  under  the  peremp- 
tory direction  of  the  court. 

In  seeking  a  reversal,  Klees  contends  that  he  and  the 
servants  operating  the  road  engine  were  not  fellow-servants, 
and  that  whether  they  were  was  a  question  of  fact  for  the 
jury  and  that  the  court  erred  in  taking  from  the  jury  the 
decision  of  that  question. 

The  evidence  in  the  record  shows  that  on  the  day  when 
Klees  was  injured  he,  as  engineer,  formed  part  of  a  crew 
engaged  with  a  switch  engine  in  making  up  a  freight  train, 
which  was  to  be  taken  south  by  a  road  engine.  At  the  place 
on  the  road  where  he  was  injured  there  were  two  main 
tracks,  one  for  south  bound  trains  and  one  to  the  east  of  it 
for  north  bound  trains,  running  parallel  with  these  two 
tracks,  and  to  the  west  of  them  were  two  lead  tracks.  These 
track  swere  connected  by  switches,  and  also  by  switches  con- 
nected with  some  twenty-three  side  tracks  in  the  yards  imme- 
diately north  of  the  place  of  the  injury.  Klees  had  just  come 
fromoneof  the  side  tracks  with  his  engine  running  backward, 
pulling  several  cars  into  the  west  lead  track.  A  road  engine 
which  was  to  take  a  train  south  had  a  few  minutes  before  come 
down  on  the  south  main  track  and  backed  up  the  caboose 
and  several  cars  attached,  which  were  thrown  on  a  side 
track,  and  was  proceeding  to  pick  up  other  cars  to  make  up 
the  train.  Through  the  negligence  of  the  brakeman  or 
engineer  of  the  road  engine,  the  road  engine  was  turned  upon 
a  cross-over  track  to  the  west  lead  track,  and  while  running 
north  on  the  cross-over,  collided  with  the   switch  engine 
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which  was  going  ^outh  on  the  lead  track,  thereby  tearing 
away  the  cab  of  the  switch  engine  and  so  injuring  Elees  as 
to  render  the  amputation  of  his  leg  necessary. 

We  think  the  plaintiff  was  a  fellow-servant  with  the 
engineer  and  brakeman  of  the  road  train.  In  this  view  it  is 
immaterial  whether  the  proximate  cause  of  the  injury  was 
the  negligence  of  Lucas,  the  engineer,'  or  Chapman,  the 
brakeman  of  the  road  crew. 

It  is  suggested  that  the  doctrine  of  fellow-servant  should 
not  apply  in  this  case,  because  the  regular  duty  of  Klees 
was  that  of  an  engineer  of  a  transfer  engine,  Ihat  is,  of 
transferring  cars  from  the  company's  railroad  to  other  roads, 
in  which  service  he  was  not  thrown  into  the  association  of 
the  members  of  the  road  crews;  that  his  employment  as 
engineer  of  a  switching  crew  was  but  temporary  and  that  he 
had  no  acquaintance  with  Lucas.  We  do  not  consider  as 
material  the  length  of  time  Klees  had  been  operating  the 
switch  engine,  or  the  extent  of  his  acquaintance  with  Chap- 
man and  Lucas.  He  was,  at  the  time  of  the  injury,  volun- 
tarily in  the  employment  of  the  defendant  company  as 
engineer  of  a  switch  engine  and,  as  such,  had  assumed  all  the 
risks  incident  to  such  position.  Those  of  the  defendant's 
employes  who  were  fellow-servants  of  the  regular  engineer 
of  that  engine  were,  for  the  time,  at  least,  fellow-servants 
with  the  plaintiflF.  The  question  is  not  whether  the  per- 
sonal acquaintance  and  relations  of  plaintiff  with  members 
of  the  road  crews  had  been  such  as  to  suggest  that  they 
would  in  some  way  contribute  toward  guarding  against  the 
dangers  incident  to  this  line  of  employment,  but  whether 
they  were  filling  positions  as  co-servants  of  a  common  mas- 
ter, in  such  relation  to  each  other  as  to  suggest  that  they 
could  mutually  contribute  toward  guarding  against  such 
dangers. 

Now,  what  were  the  relations  of  the  members  of  the 
road  crew  and  the  members  of  a  switching  crew,  operating  as 
these  crews  were  in  the  yards  of  defendant?  Klees  and  the 
engineer  of  the  road  train  were  both  engineers  of  crews 
whose  employment  required  them  to  do  switchwork  in  the 
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same  yards.  True,  their  duties  were  not  identical,  for  the 
road  crew  devoted  the  greater  part  of  their  time  to  trans- 
porting cars  from  station  to  station  along  the  line  of  the 
road,  while  the  time  of  the  switching  crew  was  given  almost 
entirely  to  the  yards.  But  before  starting  out  on  a  run, 
and  during  the  making  up  of  a  train,  they  performed  the 
same  kind  of  service,  that  is,  switching  and  transferring 
cars  from  one  track  to  another.  While  in  the  yards  both 
crews  were  under  the  direction  of  the  same  superior  officer — 
the  yard  master.  In  the  performance  of  their  duties  the 
engineers  were  required  to  drive  their  engines  forward  and 
backward  through  the  same  switches,  over  the  same  tracks, 
leads,  and  cross-overs,  pushing  and  pulling  cars  from  track 
to  track  in  diflferent  parts  of  the  yard.  Brakemen  from  the 
road  crew  and  switchmen  from  the  other  crew  turned  the 
same  switches  and  in  the  same  manner  controlled  the  move- 
ments of  their  respective  engines.  In  such  work  they  were 
exposed  to  the  hazard  of  collisions.  The  conditions  were 
such  as  to  create  an  incentiye  to  the  exercise  of  care  and 
caution.  There  was  a  necessary  dependence  on  each  other's 
care  and  vigilance  for  their  mutual  safety.  The  collision  in 
this  case  was  due  to  the  turning  of  the  wrong  switch  by 
Chapman,  or  the  negligent  act  of  Lucas  in  driving  his 
engine  upon  a  track  that  brought  it  in  collision  with  the 
other  engine. 

Our  view  is  supported  by  the  following  authorities: 
Bailey's  Master's  Liability  for  Injuries  to  Servants,  171,  316; 
C.  &'n.  W.  R.  R.  Co.  v.  Moranda,  93  111.  302;  Abend  v.  T. 
H.  &  1.  R.  R.  Co.,  Ill  111.  202;  Rolling  Mill  Co.  v.  Johnson, 
114  111.  57;  T.  H.&'L  R.  R.  Co.  v.  Leiper,  60  App.  194; 
affirmed  by  Supreme  Court,  June,  1896;  E.  J.  &  E.  R.  R. 
Co.  V.  Malaney,  59  111.  App.  114. 

In  the  opinion  in  the  last  mentioned  case  we  have 
expressed  the  views  of  this  court  upon  this  much  mooted 
question. 

The  plaintiff  in  error  contends  that  the  court  invaded  the 
province  of  the  jury  by  directing  a  verdict  for  the  defendant; 
that  the  sole  question  in  dispute  being  whether  the  injury 
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was  caused  bj'^  the  negligent  act  of  a  fellow-servant,  it  should 
have  been  left  to  the  jury  to  say  what  were  the  relations 
between  the  plaintiff  and  the  employe  who  caused  the 
injury.  The  question  is,  ordinarily,  one  of  fact  for  the  jury, 
but  in  a  case  where  there  is  no  dispute  whatever  as  to  the 
facts  which  show  the  relation  of  the  two,  and  the  relations 
are  such  as  to  show  beyond  question  that  they  were  fellow- 
servants,  the  court  may  properly  take  the  case  from  the 
jury,  if  it  appears  that  the  injury  was  due  entirely  to  the 
negligence  of  a  fellow-servant. 
Judgment  affirmed. 


Peoria  General  Electric  Co.  t.  John  Gallagher. 

1.  Master  and  Servant— -A  Servant  Assumes  the  Usttal  Hazards  of 
his  Employment.  —  In  a  personal  injm*y  suit  brought  by  a  servant 
against  his  master,  it  appeared  that  the  servant  was  not  exposed  to  any 
nsk  or  danger  which  he  could  not.  in  the  exercise  of  his  natural  faciil- 
tieSf  have  fully  comprehended  and  appreciated ^  and  that  the  injury  was 
caused  by  an  accident  falling  within  the  usual  hazards  of  the  employ- 
ment.   Hdd,  that  the  master  was  not  liable. 

Trespass  on  the  Case,  for  personal  in  juries..^  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896,  Reversed.  Opinion  filed 
December  9, 1896.  ^ 

Page,  Wead  &  Ppterbattgh,  attorneys  for  appellant;  Ste- 
vens, HoRTON  &  Abbott,  of  counsel. 

Dan  R.  Sheen  and  Arthur  Keithlby,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Habker  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  on  the  case  by  appellee  to  recover  for 
injuries  sustained  by  him  while  in  appellant's  service  in 
repairing,  or  making  changes  in,  appellant's  wire  line. 
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There  was  a  verdict  for  $6,000  in  favor  of  appellee,  a 
remittitur  for  $3,000,  and  judgment  for  $3,000. 

The  principal  causes  for  reversal  urged  are,  that  the  ver- 
dict is  against  the  evidence,  and  that  the  evidence  does  not 
support  the  declaration  even  if  it  be  considered  that  the  dec- 
laration does  show  negligence  of  defendant. 

The  negligence  charged  was  that  the  fastenings  holding 
glass  insulators  on  the  cross-beams  of  a  thirty-foot  pole, 
about  to  be  removed,  were  so  badly  decayed  that  a  jar  of 
the  pole  would  cause  the  insulators  to  fall,  and  that  while 
the  plaintiff  was  cutting  a  guy  wire  under  the  peremptory 
order  of  appellant's  foreman,  one  of  the  insulators  fell  from 
its  fastenings  and  knocked  him  to  the  ground. 

The  plaintiff  testified  that  the  foreman,  under  whom  he 
was  working,  assured  him  that  the  pole  was  safe,  and  per- 
emptorily ordered  him  to  go  up  the  pole  and  cut  the  guy 
wire;  that  he  did  so;  that  on  cutting  the  guy  wire  the  pole 
sprung  back  some  three  or  four  feet  and  shook  off  an  insu- 
lator which  struck  him. 

He  is  contradicted  by  the  foreman  as  to  the  assurance  that 
the  pole  was  safe,  and  as  to  the  peremptory  order  to  ascend 
it.  A  clear  preponderance  of  the  evidence  is  against  him, 
as  to  his  being  struck  by  an  insulator.  We  think  it  clearly 
shows  that  he  fell  for  some  other  reason,  most  probably 
because  of  his  spur  slipping  over  a  tin  sign  which  had  been 
nailed  to  the  pole. 

The  particular  line  of  employment  in  which  appellee  was 
engaged — that  of  removing  the  wires  from  smaller  poles  and 
placing  them  upon  larger  ones,  and  of  removing  the  smaller 
poles — was  necessarily  dangerous.  In  his  contract  of  em- 
ployment, appellee  undoubtedly  assumed  the  hazards  grow- 
ing out  of  the  defective  or  insecure  condition  of  the  poles 
that  he  was  compelled  to  climb  and  assist  in  removing.  He 
was  no  novice  in  his  business  because  he  had  been  engaged 
in  that  line  of  employment  in  Peoria  and  elsewhere  for  a 
number  of  years.  We  think  the  accident  which  befell  appel- 
lee falls  clearly  within  the  usual  hazards  of  the  business. 

We  are  also  of  the  opinion  that  the  proofs  fail  to  show 
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that  appellant  was  chargeable  with  any  negligence  which 
contributed  to  the  accident.  It  was  not  required  to  give 
appellee  warning,  because  it  was  not  in  possession  of  the 
knowledge  of  any  defect  contributing  to  the  injury,  not 
possessed  by  appellee  himself.  It  did  not  expose  appellee 
to  any  risk  or  danger  which  he  could  not,  in  the  exercise  of 
his  natural  faculties,  fully  comprehend  and  appreciate.  The 
danger  encountered  by  appellee  he  was  presumed  to  know. 
The  case  is  clearly  distinguishable  from  that  of  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak,  reported  in  148  111.  573. 
Entertaining  the  opinion  that  appellant  was  guilty  of  no 
negligence  which  contributed  to  appellee's  injury  and  that 
his  injury  was  caused  by  an  accident  falling  within,  the 
usual  hazards  of  his  employment,  we  reverse  the  judgment 
but  do  not  remand  the  cause.    J  udgment  reversed. 

Finding  op  Facts  to  be  Inookporatkd  in  the  Judgment. 

We  iind  that  the  injury  for  which  the  plaintiff  below 
brought  this  suit  to  recover,  occurred  by  reason  of  an  acci-. 
dent  falling  within  the  usual  hazards  of  his  line  of  employ- 
ment; that  the  defendant  was  guilty  of  no  negligence 
which  contributed  to  the  plaintiff's  injury  and  that  the 
plaintiff  has  no  cause  of  action  against  the  defendant. 
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Charles  Eanffman  v.  David  Wiener  et  al. 

1.  CHANCERY  Jurisdiction— JrwoZrency  of  lYeapassers. — The  insolv- 
ency of  a  trespasser  and  the  fact  that  the  proceeds  of  property  wrong- 
fully taken  by  him,  is  still  in  the  hands  of  a  purchaser,  wiU  not  justify 
a  resort  to  a  court  of  equity  to  recover  damages  for  such  trespass  and  to 
secure  an  order  directing  such  purchaser  to  pay  the  money  in  his  hands 
to  the  complainant. 

Bill,  for  an  accounting.  Appeal  from  the  Circuit  Court  of  Will 
County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  9,  1896. 
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Haley  &  O'Donnell  and  Cowing  &  Young,  attorneys  for 
appellant. 

George  S.  House,  attorney  for  appellees. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

This  was  a  bill  in  equity  based  upon  the  following  alleged 
state  of  facts :  Appellees,  David  and  Selma  Wiener,  are  hus- 
band and  wife.  For  many  years  prior  to  February,  1 895, 
David  Wiener  had  been  engaged  in  business  at  Joliet,  Illinois, 
among  other  things,  dealing  in  wood,  wood  props,  etc.  His 
manner  of  carrying  on  the  latter  business  was  to  buy  the 
standing  timber  and  cut  it  up  into  cord  wood  and  props,  for 
sale  to  such  persons  as  might  desire  to  purchase.  In  the 
month  above  mentioned  he  became  financially  embarrassed, 
and  transferred  to  one  Lawrence  Kennedy,  his  clerk,  all  the 
standing  timber  on  a  certain  tract  of  land  known  as  the 
east  half  of  section  nineteen  in  the  town  of  Reid,  near  Braid- 
wood,  in  said  Will  county.  There  was,  at  the  time  of  such 
sale,  a  considerable  quantity  of  wood  and  props  already  cut 
and  remaining  on  the  ground  on  the  lands  above  described, 
of  which  David  Wiener  retained  the  ownership. 

On  February  7,  1895,  one  Goldsmith  recovered  a  judg- 
ment against  David  Wiener  for  the  sum  of  $1,000,  upon 
which  judgment  an  execution  was  issued  and  placed  in  the 
hands  of  the  sheriff  of  said  county,  who  levied  the  same  on 
the  wood  and  props  remaining  on  the  ground,  such  wood 
and  props  being  turned  out  by  David  Wiener  to  the  sheriff 
for  the  purpose  of  being  so  levied  upon.  There  was  also  a 
levy  upon  other , property,  and  upon  a  sale  by  the  sheriff  under 
the  execution,  appellant  bid  for  the  wood  and  props  levied 
upon,  the  sum  of  $750,  and  the  same  were  struck  off  and 
sold  to  him  at  that  price,  which  he  accordingly  paid.  Sub- 
sequently to  the  sale,  Kennedy  transferred  to  Selma  Wiener 
all  his  interest  in  the  standing  timber  on  the  tract  of  land 
above  described,  and  also  all  his  interest  in  the  wood  and 
props  remaining  within  the  lines  of  the  standing  timber, 
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and  she,  through  her  agent  and  husband,  David  Wiener, 
went  on  with  the  cutting  of  the  timber  into  wood  and 
props,  a  large  amount  of  the  wood  being  shipped  and  deliv- 
ered under  contract  to  the  Joliet  Steel  Company,  at  $3.38 
per  cord  delivered,  and  a  large  number  of  cords  of  props 
shipped  and  delivered  to  the  C.  W,  &  V.  Coal  Company 
at  $4  per  cord.  Appellant  alleges  and  insists  that  appellee 
Selma  Wiener,  through  her  agents  and  servants,  hauled 
off  the  greater  part  of  the  wood  and  props  purchased  by 
him  at  the  sheriff's  sale.  That  she  sold  the  wood  to  the 
Joliet  Steel  Company,  and  the  props  to  the  C.  W.  &  V. 
Coal  Company,  leaving  of  the  wood  purchased  by  appel- 
lant only  twenty-two  and  one-half  cords,  and  of  the  props 
only  four  and  one-half  cords. 

The  bill  was  filed  by  appellant  against  Selma  Wiener  for 
the  purpose  of  charging  her  with,  and  compelling  her  to 
account  for,  the  wood  and  props  which  appellant  claims  she 
had  caused  to  be  hauled  away  and  sold,  as  well  as  to  tie  up 
the  money  due  her  for  the  same  from  the  Steel  compauy 
and  the  Coal  company,  who,  together  with  Lawrence  Ken- 
nedy and  David  Wiener,  were  made  co-defendants  to  the  bill. 
It  was  alleged  in  the  bill  that  appellees,  David  and  Selma 
Wiener,  are  insolvent,  and  their  property  much  involved  in 
litigation,  and  an  injunction  was  prayed  to  restrain  the 
Steel  and  Coal  companies  from  paying  the  amounts  due  to 
Selma  Wiener  for  the  wood  and  props  delivered  to  them  by 
her,  and  restraining  Selma  Wiener  from  removing  any  more 
of  the  wood  and  props  which  appellant  claimed  to  have  pur- 
chased at  the  sheriff's  sale.  A  temporary  injunction  was 
granted  as  prayed,  various  modifications  of  which  were 
afterward  made,  either  by  order  of  the  court  or  upon  the 
agreement  of  the  parties.  Answers  were  filed  by  the  several 
parties,  and  a  reference  made  to  the  master  to  take  and 
report  proofs  and  his  findings  thereon. 

There  was  a  sharp  controversy  between  the  parties  and  a 
conflict  in  the  evidence,  as  to  the  quantity  of  wood  and 
props  levied  upon  by  the  sheriff  and  sold  to  the  appellant, 
the  latter  claiming  there  were  650  cords,  of  which  two-thirds 
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were  props,  while  appellees,  David  and  Selma  Wiener,  insist 
that  appellant  only  purchased  140  cords  of  wood  and  ten 
cords  of  props,  being  in  all  150  cords. 

The  evidence  shows  that  there  were  some  props,  and  also 
wood,  cut  inside  what  the  witnesses  call  the  "  timber  line," 
which  appellant  does  not  claim  he  purchased,  but  he  con- 
tends that  he  bought  all  the  wood  and  props  remaining  on 
what  they  call  the  "  cleared  land,"  while  appellants,  David 
and  Selma  Wiener,  insist  he  only  purchased  what  remained 
on  about  thirty-five  or  forty  acres,  and  including  only  about 
150  cords  of  wood  and  props. 

On  final  hearing  the  court  found  that  appellee  purchased 
only  140  cords  of  wood  and  ten  cords  of  props,  and  that  it 
had  all  been  removed  and  taken  away  by  Mrs.  Wiener  or 
her  agents,  except  twenty-two  and  a  half  cords  of  wood  and 
four  and  one-half  cords  of  props,  and  that  she  was  charge- 
able with  the  amount  taken  at  the  price  she  was  to  receive 
for  the  same  at  the  place  of  delivery,  making  no  allowance 
for  the  cost  of  hauling  or  shipment,  on  the  ground  that  by 
her  wrongful  act  she  had  caused  a  confusion  of  goods  and 
must  respond  accordingly.  The  court  further  found  that 
the  value  of  the  wood  and  props  which  appellee  Selma 
Wiener  had  wrongfully  taken  was  $420.84,  and  decreed 
that  the  Joliet  Steel  Company,  out  of  the  moneys  in  its 
hands  due  to  Selma  Wiener  for  wood,  should  pay  to  the 
clerk  of  the  court  for  the  use  of  appellant,  said  sum  of 
$420.84,  and  two-thirds  of  the  taxable  costs,  and  ordered  that 
the  remaining  one-third  of  the  costs  should  be  taxed  against 
appellant.  Appellant  being  dissatisfied  with  the  decree, 
prosecutes  his  appeal  to  this  court  and  assigns  various  errors, 
but  his  principal  complaint  is  that  the  amount  of  the  decree 
in  his  favor  is  not  large  enough,  insisting  that  the  court 
should  have  found  that  he  purchased  550  cords,  two-thirds 
of  which  were  props,  and  that  he  was  entitled  to  a  decree 
accordingly. 

Appellees,  David  and  Selma  Wiener,  have  assigned  cross- 
errors,  the  most  important  of  which  is,  that  this  was  not  a 
case  properly  cognizable  in  a  court  of  equity;  that  the  appel- 
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lant  had  a  complete  and  adequate  remedy  at  law,  and  so 
has  mistaken  the  proper  forum  to  which  he  should  apply  to 
have  his  rights  ascertained.  If  this  point  is  well  taken,  it 
would  be  unnecessary  for  us  to  enter  upon  an  investigation 
or  discussion  as  to  the  merits  of  the  case,  or  as  to  appellant's 
assignment  of  errors. 

In  her  answer  to  the  bill,  appellee  Selma  Wiener  demurs 
thereto,  and  insists  upon  the  same  advantages  as  if  she  had 
specially  demurred  to  the  bill,  and  hence  it  can  not  be  said 
she  has  waived  her  right  to  be  heard  upon  this  question. 
The  point  is  now  made  and  insisted  upon,  and  we  must  deter- 
mine it,  although  we  are  not  favored  with  any  authorities 
upon  either  side  of  the  question  in  the  briefs  or  arguments 
of  counsel.  In  fact,  counsel  for  appellant  do  not  refer  to, 
or  discuss  the  question  at  all. 

It  is  a  well  recognized  principle  of  equitable  jurisprudence 
that  a  court  of  chancery  will  not  entertain  jurisdiction  where 
the  party  has  a  complete  and  adequate  remedy  at  law.  Ap- 
plying that  principle  to  the  case  at  bar,  it  seems  to  us  to  be 
decisive  of  the  question.  Upon  the  facts,  it  is  simply  an  at- 
tempt to  collect  from  the  appellee,  Selma  Wiener,  the  value 
of  certain  wood  and  props  which  appellant  claims  were  his 
property,  and  whicli  appellee,  Selma  Wiener,  wrongfully 
took  and  disposed  of  for  her  own  use  and  benefit.  She  is 
the  person  sought  to  be  charged,  and  the  only  apparent  rea- 
son for  coming  into  a  court  of  equity  is  found  in  the  allega- 
tion that  she  is  insolvent,  and  that  the  money  due  her  for 
the  wood  and  props  sold,  is  still  in  the  hands  of  her  co-de- 
fendants, the  Steel  and  Coal  companies.  But  appellant  does 
not  support  even  this  allegation  by  a  particle  of  proof.  On 
the  contrary,  we  think  the  proofs  show  that  she  is  possessed 
of  property  amply  suflScient  to  render  her  responsible  for 
any  judgment  which  appellant  would  be  likely  to  obtain 
against  her  for,  or  on  account  of,  the  matters  in  controversy. 
We  do  not  find  in  the  evidence  any  special  reasons  showing 
why  this  case  should  be  an  exception  to  the  general  rule, 
and  we  do  not  perceive  why  the  appellant  has  not  a  com- 
plete and  adequate  remedy  at  law.    Even  were  it  conceded 
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that  the  allegation  of  insolvency,  if  sustained,  would  author- 
ize appellant  to  invoke  the  aid  of  a  court  of  chancery,  yet 
he  must  fail,  because  he  made  no  effort  whatever  to  sus- 
tain it. 

But  we  do  not  understand  that  the  mere  insolvencv  alone 
of  a  defendant  is  suflScient  to  warrant  the  granting  of  an 
injunction  to  restrain  the  commission  of  a  threatened  tres- 
pass.   High  on  Inj.  (1  Ed.)  21. 

Much  less  should  the  mere  allegation  of  insolvency  be 
permitted  to  enable  a  party  to  come  into  a  court  of  equity 
to  recover  damages  for  a  trespass  already  committed. 

In  effect,  this  action  amounts  to  nothing  more  than  an  at- 
tempt by  bill  in  equity  to  recover  damages  for  trespasses 
committed  by  defendant,  Selma  Wiener. 

Under  the  authorities,  we  think  this  can  not  be  permitted. 
Long  V.  Baker  et  al.,  85  111.  431;  Wrigden  v.  Goe,  50  111. 
459;  Winkler  v.  Winkler,  40  111.  179. 

The  decree  will  be  reversed  and  the  cause  remanded  to 
the  Circuit  Court,  with  directions  to  dismiss  the  bill  with- 
out prejudice. 


'  68    355 
168s  318 


City  of  Peoria  v.  Amelia  Gerber,  by  lier  Next  Friend, 

1.  Cities  and  Villages— 77i€ir  Duty  as  to  Streets,— It  is  the  duty 
of  a  city  to  maintain  its  streets  in  a  safe  condition,  and  such  duty  can 
not  be  evaded  or  delegated  to  others,  and  if  a  city  by  its  direct  act  or 
authority  causes  or  permits  its  streets  to  get  out  of  repair  and  neglects 
to  use  reasonable  diligence  to  repair  them  after  notice,  it  is  liable  for  in- 
juries received  by  any  person  on  account  thereof,  while  such  person  is 
exercising  ordinary  care. 

2.  Neuliqence— IVaveZtngr  on  Defective  Streets, — Traveling  upon  a 
street  by  one  having  knowledge  of  dangerous  defects  therein,  does  not 
necessarily  constitute  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
coit  Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  9,  1896. 
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W.  T.  Irwin,  city  attorney,  for  appellant. 
WmsLow  Evans,  attorney  for  appellee. 

Mr.  Justice  Laoey  delivered  the  opinion  of  the  Cotjrt. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  an  injury  received  by  her,  her 
ankle  and  foot  being  sprained  and  dislocated,  and  the  ten- 
dons and  ligaments  scratched  and  broken,  the  said  injury 
being  caused  by  one  of  the  streets  in  the  said  city  of  Peoria 
being  out  of  repair. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict 
for  the  appellee  of  $2,500. 

The  accident  took  place  on  the  27th  day  of  October,  1894, 
about  the  middle  of  block  800,  on  North  Adams  street, 
in  the  city  of  Peoria. 

The  Central  Horse  Railway  Company  had  its  railway 
track  in  the  middle  of  the  street,  kept  there  by  permission  of 
the  city  of  Peoria,  and  the  said  Central  Railway  Company 
was  operating  and  maintaining  its  street  railway  track  on 
said  street  on  the  day  of  the  accident,  and  had  been  for 
some  time. 

Adams  street,  in  said  city,  runs  northeast  and  southwest. 
Brick  paving  had  been  laid  by  the  city  or  contractors  on  the 
northeast  side  of  the  street,  between  the  outer  rail  of  the 
said  track  and  the  curb  line  from  Hamilton  street,  many 
blocks  above  and  beyond  where  the  injury  occurred,  and 
barriers  removed  and  the  street  opened  for  travel. 

The  Central  Railway  Company  had  removed  the  paving 
from  between  the  rails  of  the  track  and  from  the  center 
space  between  the  two  tracks  several  weeks  prior  to  the 
injury. 

The  railway  company  had  also  placed  its  tracks  at  the 
grade  required  by  the  city  ten  days  to  two  weeks  before  the 
injury  to  appellee,  of  all  which  the  city  had  due  notice. 

The  city  and  the  Central  Railway  Co.  were  in  a  dispute 
as  to  whose  duty  it  was  to  repave  the  street  between  the 
rails  and  between  the  two  tracks,  the  city  contending  that 
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it  was  the  duty  of  the  railway  company  and  the  railway 
company  that  it  was  the  duty  of  the  city,  so  neither  made 
the  necessary  repairs. 

The  city  had  due  notice  that  the  railway  company  did  not 
intend  to  repair  the  street  on  October  2,  1894.  A  resolu- 
tion was  introduced  into  the  city  council  on  the  26th  day  of 
October  ordering  the  said  tracks  of  the  railway  company  to 
be  removed,  reciting  in  the  resolution  that  the  excavations, 
gutters  and  trenches  were  dangerous  to  the  public  safety 
and  prevented  a  reasonable  use  of  the  street,  and  that  they 
had  become  a  public  nuisance. 

The  evidence  shows  that  on  the  afternoon  of  the  27th  day 
of  October,  1894,  appellee,  with  Preston  Clark,  was  in  a 
covered  cart  drawn  by  one  horse  and  was  driving  along 
between  the  car  tracks  and  the  curb  on  the  brick  pavement, 
the  cart  being  about  three  feet  from  the  car  track,  and  after 
they  had  gone  to  about  the  middle  of  the  800  block  or  a 
little  beyond  it,  the  horse  which  Clark  was  driving  became 
alarmed  and  frightened,  apparently  at  an  approaching  car. 
At  this  he  checked,  shied  to  the  left,  surged  a  little,  started 
again,  surged  on  around  to  the  left,  and  as  he  did  so,  Mr. 
Clark  restraining  him  with  the  lines,  he  backed  the  cart, 
the  right  wheel  of  which  first  fell  into  the  ditch  between 
the  two  rails  of  the  track,  then  the  horse,  surging  back, 
his  rear  feet  also  fell  into  the  excavation.  This  served  to 
confuse  and  further  frighten  him.  He  made  another  lunge, 
swinofing  around  to  the  left  still  further,  until  his  head  was 
turned  in  the  opposite  direction  from  the  one  in  which  he 
had  been  going,  and  in  doing  so  he  forced  the  left  wheel  over 
the  further  rail  of  the  track  and  into  the  center  space  be- 
tween the  two  tracks;  in  lunging  he  caught  a  shoe  of  one  of 
his  hind  feet  ill  the  iron  chair  which  rests  on  the  tie  and 
supports  the  rail  about  three  inches  above  the  tie.  Thus 
catching  his  foot  in  lunging  he  was  thrown,  or  fell,  the  shoe 
being  drawn  entirely  from  his  foot.  The  fall  of  the  horse 
pitched  the  body  or  bed  of  the  cart  forward  and  the  front 
down,  and  thereby  the  appellee  was  thrown  from  the  cart 
onto  the  rail  or  track  just  beyond  the  middle  space,  and 
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from  the  fall  her  limb  and  ankle  were  severely  injured,  so 
much  so  that  she  could  not  use  it  at  all  when  she  got  up. 
After  she  had  scrambled  across  the  street  and  the  hgrse  had 
been  righted  and  again  hitched  to  the  cai't  she  had  to  be 
carried  across  the  street  and  placed  in  the  cart  to  be  taken 
home. 

The  injury  to  appellee's  ankle  was  very  severe,  and  she 
had  no  power  herself  to  straighten  the  foot.  It  was  two 
weeks  after  the  injury  before  the  swelling  could  be  reduced 
sufficiently  to  put  it  in  a  plaster  cast,  and  when  it  was  put 
in,  it  remained  there  until  Christmas  of  that  year,'  so  that 
the  ligaments  might  reunite  and  the  foot  be  kept  straight 
while  this  union  was  going  on.  It  also  appears  that  the 
ankle  will  never  be  as  good  as  before,  will  always  be  weak, 
and  if  she  makes  a  misstep  or  stumbles,  the  foot  will  be 
likely  to  turn  under  and  throw  her  down. 

Appellee  was  unable,  before  the  following  April,  to 
return  to  where  she  was  attending  school. 

It  is  contended  by  appellant  that  the  evidence  was  not 
sufficient  to  support  the  verdict;  that  the  damages  were 
excessive,  and  that  the  court  erred  in  giving  and  refusing 
instructions. 

We  think  the  evidence  was  ample  to  show  the  negligence 
of  the  appellant  in  not  keeping  the  street  in  proper 
condition. 

The  city  had  actual  notice  of  its  condition  for  a  long 
time  and  failed  to  repair  it  or  cause  it  to  be  repaired,  and 
in  fact  had  actual  notice  of  the  dangerous  condition  of  the 
street,  and  declared  by  its  own  resolution,  that  it  was  in  a 
dangerous  condition. 

It  was  the  duty  of  the  city  to  maintain  the  streets  in  a 
safe  condition,  and  such  duty  could  not  be  evaded  or  dele- 
gated to  others,  and  if  the  city  by  its  direct  act  or  authority 
caused  or  permitted  the  street  to  get  out  of  repair,  and  it 
failed  to  use  reasonable  diligence  to  repair  it  after  notice, 
it  would  be  liable  for  injuries  received  by  any  one  on  account 
thereof  while  such  person  was  exercising  ordinary  care. 
City  of  Springfield  v.  Scheevers,  21  111.  203. 
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The  fact  that  the  horse  became  frightened,  if  without  the 
fault  of  the  driver,  would  be  no  bar  to  appellee's  recovery. 
City  of  Kockford  v.  Russell,  9  111.  App.  229. 

We  see  nothing  wherein  appellee  or  Preston,  the  driver, 
was  negligent,  or  in  want  of  the  exercise  of  ordinary  care  at 
the  time  of  the  accident,  or  that  they  were  negligent  in 
driving  upon  the  street  under  the  circumstances.  Wabash 
Ry.  Co.  V.  Brown,  152  111.  484;  P.,  Ft.  W.  &  C.  Ry.  Co.  v. 
Callighan,  157  111.  406. 

The  question  of  whether  appellee  and  her  driver  were 
negligent  in  driving  on  that  street,  was  also  a  question  of 
fact  for  the  jury.    Village  of  Clayton  v.  Brooks,  150  111.  107. 

We  find  no  fault  with  the  jury  in  finding  the  appellant 
guilty  in  the  manner  charged  in  the  declaration.  The 
amount  of  damages  is  also  a  question  for  the  jury,  and  we  do 
not  think  that  thev  were  so  excessive  under  the  circum- 
stances  and  evidence  in  the  case  that  the  Circuit  Court 
should  have  interfered.  The  injury  was  very  serious  and 
peiTOanent  in  its  character. 

The  third  and  fourth  instructions  given  for  appellee  are 
complained  of  by  appellant.  The  third  instruction  is  a  little 
obscure  in  telling  the  jury  that  if  the  city  of  Peoria,  "  know- 
ing such  condition  of  the  street,  neglected  to  put  the  same 
in  reasonable  safe  condition  within  a  reasonable  time  before 
the  accident,"  etc.,  they  should  find  the  defendant  guilty. 

That  instruction  means  reasonable  time  after  notice,  and, 
of  course,  it  must  be  before  the  accident,  and  we  think  the 
jury  could  not  have  been  misled,  and  especially  as  the  evi- 
dence shows  that  the  city  had  ample  time  to  repair  the 
street  after  having  ordered  it  torn  up. 

We  see  no  fault  to  find  with  appellee's  fourth  instruction 
given  by  the  court,  nor  in  the  refusal  of  the  court  to  give 
appellant's  eighth,  ninth  and  tenth  refused  instructions. 

The  jury  was  fully  and  fairly  instructed  on  both  sides. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  afiirmed. 
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William  McBride  v.  Charles  H.  Steiner. 

1.  Findings  by  the  CovRT—Presumptions  in  Favor  of— Weight  Ac- 
corded to. — Where  a  case  was  tried  by  the  court  without  a  jury,  and  no 
propoeitions  of  law  were  submitted  and  no  objection  made  to  any  part 
of  the  evidence,  a  court  of  appeal  will  presume  that  the  trial  court  prop- 
erly applied  the  law  to  the  facts,  and  that  its  finding  was  the  result  of  its 
deliberate  judgment  upon  the  facts,  and  wiU  give  such  finding  the  same 
weight  accorded  to  the  verdict  of  a  jury. 

Assmnpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Henry  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9,  1896. 

Gkaves  &  Brown,  attorneys  for  appellant. 
Dunham  &  Foster,  attorneys  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  on  a  promissory  note  for 
$500,  executed  by  appellant  to  appellee  on  January  1, 1894, 
and  upon  which  there  had  been  paid  $201.98  on  March  19, 
1894.  By  agreement  of  parties  the  cause  was  tried  by  the 
court  without  a  jury,  all  questions  of  law  being  reserved. 
There  was  a  finding  and  judgment  by  the  court  in  favor  of 
appellee  for  $331.43  and  costs. 

The  note  was  given  as  part  of  the  purchase  price  for  a 
farm  sold  by  appellee  to  appellant,  and  there  is  a  conflict  in 
the  evidence  as  to  whether  the  whole  purchase  price  was 
$8,000  or  $8,300.  If  it  was  $8,300  then  the  whole  of  the  $500 
note  must  be  paid  to  makeup  the  entire  purchase  price;  but  if 
only  $8,000  then  the  payment  of  March  19, 1894,  of  $201.98 
would  fully  pay  it.  There  was  a  mortgage  on  the  land 
which,  by  the  terms  of  appellee's  deed  to  appellant,  the  latter 
assumed  and  was  to  pay,  but  he  insists  that  appellee  agreed 
to  pay  the  interest  on  this  mortgage  to  January  1, 1894,  and 
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that  the  only  amount  appellant  was  to  pay  on  the  mortgage 
was  $5,650.  The  amount  due,  however,  and  which  was 
actually  paid  by  appellant  was  $5,948.02.  Appellant  there- 
fore insists  that  the  consideration  of  the  $500  note  failed,  or 
rather  that  there  was  no  consideration  for  the  note,  to  the 
extent  of  the  difference  between  $5,650  which  he  was  to  pay, 
and  the  sum  of  $5,948.02  which  he  did  pay. 

The  evidence  of  appellant's  son  corroborates  him  as  to  the 
agreement  concerning  the  amount  he  was  to  pay.  And 
yet,  in  the  state  of  the  evidence,  we  can  not  say  the  court 
came  to  a  wrong  conclusion.  There  may  have  appeared  to 
the  court  below  reasons  why  he  should  take  the  testimony 
of  appellee  as  against  that  of  appellant  and  his  son,  as  to 
the  agreement  to  pay  interest  on  the  mortgage  to  January 
1,  1894,  corroborated  as  appellee  is  on  that  point  by  the 
provision  in  the  deed  whereby  appellant  assumed  payment 
of  the  entire  mortgage  without  reservation. 

No  propositions  of  law  are  saved  for  our  consideration. 
All  evidence  seems  to  have  been  received  without  objection, 
and  we  must  presume  that  the  court  properly  applied  the 
law  to  the  facts,  and  that  its  finding  was  the  result  of  its 
deliberate  judgment  upon  the  facts,  which  is  entitled  to  the 
same  weight  as  should  be  given  to  the  verdict  of  a  jury. 

We  can  not  say  the  judgment  is  erroneous,  as  the  record 
stands,  and  it  will  be  affirmed. 


Frances  S.  Alexander  et  al.  v.  John  T.  Emmett  and 
Illinois  Trust  and  Sayings  Bank^  Executor^  etc. 

1.  FRAJjiy^Misrepreaentations  Do  Not  Ahoays  Amount  to. — In  an 
action  for  fraud  and  deceit  in  the  sale  of  land,  the  plaintiffs  charged  that 
the  defendant  had  undertaken  to  secure  certain  land,  and  to  sell  it  to 
them  at  cost,  and  that  he  had  wrongfully  charged  them  a  profit.  A  prop- 
osition of  law,  submitted  by  the  defendant,  stating  '*  that  a  misrepresen- 
tation of  the  amount  paid  for  the  land  gives  the  plaintiffs  a  right  of 
action  against  the  defendant,"  was  modified  by  adding,  "  provided  a 
fiduciary  relation  is  shown  to  have  existed  between  the  parties  at  the 


08    9611 
IWs  523 


262  Appellate  Courts  of  Illinois. 

Vol.  68.]  Alexander  v,  Emmett 

time  of  the  transaction."    Hddj  that  the  modification  was  properly 
made. 

2.  Propositions  of  Law— Sf^owZd  he  Definite  and  Completc^A 
court  trying  a  case  without  a  jury  may  properly  refuse  to  hold  as  law  a 
proposition  which  is  indefinite  and  incomplete. 

TrenpasB  on  the  Case,  for  fraud  and  deception.  Appeal  from  the  Cir- 
cuit Ck>urt  of  Whiteside  County;  the  Hon.  John  D.  Crabtree,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  December  9, 1896. 

Wm.  Babge,  attorney  for  appellants. 
Walter  Stager,  attorney  for  appellees. 

Mb.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  brought  by  the  appellants, 
Frances  K.  Alexander,  Aaron  A.  Wolfersperger,  Herman 
Sturtz  and  L.  Edwin  Brookfield,  originally  against  Walter 
S.  Dray  and  John  V.  Emmett,  in  the  Circuit  Court  of  White- 
side County,  July  9,  1891. 

Summons  was  served  on  appellee  Emmett  July  9,  1891, 
and  on  Walter  S.  Dray  July  13,  1891,  the  first  in  Whiteside 
county  and  the  second  served  in  Cook  county,  Illinois. 

All  the  appellants  and  appellee  Emmet,  were  residents  of 
Sterling,  Whiteside  county.  Appellee  Walter  S.  Dray  was 
a  resident  of  Chicago,  Cook  county,  Illinois,  as  also  the  pres- 
ent party,  the  Illinois  Trust  and  Savings  Bank,  executor  of 
the  said  Drav,  deceased. 

The  action  is  in  case  of  fraud  and  deception  charged,  on 
the  part  of  Walter  S.  Dray,  in  the  sale  of  one-third  of  twenty 
acres  of  land  situated  in  Chicago,  claimed  to  have  been  per- 
petrated by  said  Dray  upon  the  appellants,  assisted  by  John 
V.  Emmett,  one  of  the  appellees,  and  also  a  joint  purchaser 
from  Dray,  with  the  appellants,  of  the  said  land. 

After  several  terms  of  court  a  jury  was  waived  and  the 
cause  was  tried  by  the  court  without  a  jury.  The  case  was 
heard  by  the  court  March  1,  1894,  before  the  death  of  Dray. 
The  latter  died  August  28,  1894. 

The  death  of  Dray  was  suggested,  and  that  he  had  died 
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testate,  and  that  the  Illinois  Trust  and  Savings  Bank  had 
been  appointed  executor;  and  it  was  asked  that  the  said  bank 
be  substituted  as  defendant,  which  was  done  by  the  court. 
This  was  JS'ovember  13,  1894. 

Thereupon,  on  the  same  day,  the  plaintiffs  filed  a  new 
count  against  the  estate  of  Dray  alone.  On  the  14th  of  No- 
vember, 1894,  summons  was  issued  for  Dray's  executor  and 
it  was  served  November  23,  1894. 

On  May  37,  1895,  the  court  found  the  issues  for  the  de- 
fendants. Motion  for  a  new  trial  was  made  by  the  appel- 
lants and  overruled  by  the  court  and  judgment  entered 
against  them  for  costs. 

From  that  judgment  an  appeal  was  taken  to  this  court. 

John  W.  Alexander  was  the  husband  of  Frances  Alexander^ 
and  did  all  the  negotiation  for  his  wife,  in  the  purchase  of 
the  land  hereafter  mentioned,  from  Dray  and  Frances  Alex- 
ander; the  appellant  knows  nothing  about  the  transaction 
except  what  she  learned  fr9m  her  husband  and  others. 

It  appears  from  the  evidence  in  the  case  that  on  the  16tb 
and  17th  days  of  May,  1890,  in  the  office  of  Walter  S.  Dray, 
in  Chicago,  a  trade  was  agreed  upon  between  a  portion  of 
the  appellants  and  the  appellees  Emmett  and  "Walter  S. 
Dray,  for  the  purchase,  by  the  former  from  the  latter,  of  a 
onerthird  interest  of  twenty  acres  of  land  situate  on  79th 
street,  in  the  city  of  Chigago,  for  $26,666.64,  or  $4,000  per 
acre — $9,000  to  be  paid  in  cash  and  the  balance  in  one,  two 
and  three  years.  On  the  20th  of  May,  1890,  the  appellant 
Wolfersperger  appeared  in  Dray's  office,  in  the  city  of  Chi- 
cago, representing  himself  and  all  the  other  purchasers,  and 
consummated  the  sale"  and  took  Dray's  contract,  paid  the 
earnest  money,  gave  a  portion  of  the  purchasers'  notes,  and 
arranged  for  giving  the  balance  of  the  notes  and  purchase 
money  to  Dray. 

The  notes  were  afterward  given,  notes  subsequently  paid 
in  full,  and  a  deed  taken  from  Dray  and  Dray's  grantor. 

The  purchasers  from  Dray,  the  next  spring  after  the  pur- 
chase of  the  land,  disposed  of  it  and  sold  it  at  $4^750  per 
acre,  an  advance  of  $750  per  acre. 
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The  charge  which  is  relied  upon  in  the  declaration  for 
recovery  in  all  the  counts  except  the  last,  is,  that  Walter  S. 
Dray,  and  John  V.  Emmett,  who  was  pretending  to  act  with 
the  appellants  but  was  abetting  Dray  to  deceive  them,  made 
various  representations,  by  Dray,  to  the  effect  that  he  had  a 
friend  who  had  a  third  of  this  land  and  that  he  would  take 
a  third  himself;  another,  that  he  had  a  friend  who  would 
take  a  third;  another,  that  he  had  two-thirds,  which  was 
more  than  he  could  carry  and  wanted  some  one  to  take  a 
third;  and  that  for  the  exclusive  privilege  of  selling  the  land 
he  would  get  it  for  them  for  just  what  it  cost  him;  others, 
that  in  consideration  of  this  privilege  he  would  let  them 
have  the  land  for  what  it  cost  him,  which  he  said  was  $4,000 
per  acre,  when  in  fact  it  only  cost  him  $3,000  ^r  acre.  He 
said  there  was  "  big  money  "  in  the  land  and  that  he  "  could 
sell  it  for  them  for  $5,000  per  acre  before  snow  flies."  The 
amended  count  in  the  declaration  was  against  Dray's  execu- 
tor alone.  At  this  time  Dray  was  not  the  owner  of  the 
land. 

On  the  10th  day  of  the  same  month,  April,  Dray,  four 
Klays  after  the  making  of  the  representations,  obtained  a 
third  interest  in  it  by  assignment  from  Bauer,  assignee  of  a 
<K)ntract  to  him  from  one  Neether,  original  owner  of  the 
^land,  and  that  the  appellants  would  not  have  purchased  the 
land  of  Dray  save  for  the  false  representations,  and  had 
they  known  that  the  land  only  cost  $3,000  an  acre,  and  that 
they  did  not  know  that  the  land  only  cost  $3,000  per  acre 
funtil  about  a  year  after  the  contract  was  signed  by  Wolfer- 
rsperger  and  Dray,  and  shortly  before  the  commencement  of 
ithe  action. 

The  gist  of  the  action  is  fraud  and  deceit;  that  Di*ay  and 
Emmett  conspired  together  to  deceive  them,  and  that,  rely- 
dng  upon  their  representations,  they  pui  chased  the  land. 

The  question  as  to  whether  Dray  made  the  representa- 
tions claimed  was  hotly  contested  on  the  trial,  the  appel- 
lants depending  entirely  on  their  own  testimony  to  support 
the  allegations  of  the  declaration.  The  defendants  made 
Absolute  and  emphatic  denial  that  Walter  S.  Dray  ever 
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made  the  representations  claimed,  or  undertook  to  purchase 
the  land  for  the  purchasers  for  what  he  could  get  it  for,  or 
sell  it  to  them  for  what  he  had  paid  for  it.  They  were 
supported  in  this  contention  by  the  testimony  of  Walter  S. 
Dray  and  appellee  Emmett,  and  Homer  Dray  and  one  Gar- 
nett,  who  wrote  the  contract  between  Drav  and  Wolfer- 
sperger,  and  corroborated  by  the  surrounding  circumstances 
of  the  case. 

It  appears  from  the  evidence  that  Emmett,  Alexander, 
Sturtz,  Brookfield,  Dray,  and  his  nephew  Homer  Dray,  were 
present  together  in  Dray's  office  on  the  16th  of  May,  1890, 
and  Wolfersperger  also  claims  to  have  been  there,  and  states 
what  he  claims  to  have  been  the  conversation;  that,  among 
other  things,  Dray  agreed  to  sell  them  the  land  for  what  it 
cost  him;  but  we  think  the  evidence  pretty  clearly  shows  that 
Wolfersperger  was  not  there  at  all  on  that  occasion.  His 
memory  in  regard  to  a  number  of  instances  which  he  testi- 
fies to,  and  dates,  seems  to  be  badly  at  fault.  He  was  un- 
doubtedly at  home  in  Whiteside  county  on  the  16th  of 
May,  1890,  and  also  on  the  17th  of  the  same  month.  He 
also  testified  that  on  the  16th  Dray  took  him  out  and 
showed  him  the  land,  but  finally  admitted  it  was  not 
on\he  16th,  but  on  the  6th  of  the  same  month.  Brookfield 
also  made  a  like  mistake. 

So  that  upon  the  whole  testimony  we  think  the  court  be- 
low was  fully  justified  in  finding  that  Wolfersperger  was 
not  in  Chicago  on  May  16th  and  17th,  1890,  and  in  disre- 
garding his  testimony  as  to  what  was  said  or  done  there  on 
that  day.  Alexander  and  Sturtz  and  Brookfield  state  in 
substance  that  Dray  represented  that  he  would  take  a  third 
interest  himself,  and  he  wanted  the  Sterling  people  to  take 
a  third,  and  that  he  would  take  a  third  if  the  Sterling  peo- 
ple would,  and  that  as  to  the  price  the  owner  could  not  be 
induced,  he  thought,  to  take  less  than  $4,000  an  acre.  If 
he  could,  "  why,  it  would  be  that  much  less,"  and  that  the 
remuneration  Dray  was  to  have,  that  he  was  going  to  have 
a  third  of  it  and  full  control  of  the  sale  of  the  whole,  and 
that  his  commissions  would  be  the  usual    commissions. 
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Brookfield  testified  that  Dray  said  among  other  things  that 
he  thought  it  would  sell  for  $5,000  an  acre  "  before  snow 
flies,"  and  he  thougnt  he  could  buy  the  land  for  $4,000  an 
acre,  and  that  he  would  let  them  in  on  "  the  ground  floor," 
as  he  expressed  it,  and  that  he  would  let  them  have  it  for 
just  what  it  cost  him.  Sturtz  testified  to  substantially  the 
same  thing. 

This  testimony  was  completely  contradicted  by  Walter  S. 
Dray,  and  by  Emmett  and  Homer  Dray.  Emmett  testifies 
in  substance  that  Dray  told  them  at  the  time  that  he  had  a 
third  interest  in  a  contract  that  was  on  the  property;  that 
the  contract  was  for  $60,000,  and  that  he  would  sell  his  one- 
third  interest  at  the  rate  of  $80,000  for  the  whole  tract,  or 
$4,000  per  acre.  He  said  that  it  cost  him  $20,000.  Homer 
Dray  states  the  same  thing;  as  did  also  Walter  S.  Dray. 
And  the  evidence  clearly  shows,  that  on  the  10th  of  May, 
six  days  before  this  purported  conversation,  Dray  had  be- 
cotne  the  purchaser  of  a  one-third  interest  in  this  property 
for  $20,000. 

It  appears  more  than  probable,  that  if  these  parties  ever 
had  any  conversation  with  Dray  about  his  acquiring  an 
interest  in  the  land,  it  must  have  been  on  the  6th  of  May 
instead  of  the  16th;  and  if  appellants'  witnesses  were  so  badly 
mixed  up  in  dates  and  circumstances,  it  is  more  than  prob- 
able that  they  obtained  a  false  impression  of  the  whole  mat- 
ter. Besides  this,  it  Is  expressly  testified  to  by  Emmett  that 
he  informed  Wolfersperger  on  the  20th  day  of  May,  when 
he  was  preparing  to  go  to  Chicago  to  close  up  the  deal  with 
Dray,  just  what  Dray  was  giving  for  the  land;  that  Dray 
owned  one-third  interest  in  the  tract,  for  which  he  paid 
$20,000,  and  that  Dray  had  agreed  to  sell  it  to  appellants 
and  himself  at  the  rate  of  $4,000  an  acre,  and  that  there  was 
$9,000  of  a  cash  payment.  Wolfersperger  denies  this  state- 
ment. 

When  Wolfersperger  arrived  in  Chicago  on  the  20th  day 
of  May,  1890,  the  trade  was  closed  up  between  him  and 
Dray  in  the  presence  of  Garnet c,  and  Dray  and  Garnett 
both  testify,  contradicted  by  Wolfersperger,  that  the  whole 
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matter  was  explained  to  Wolf ersperger  and  the  assigned  con- 
tract that  Dray  held  shown  to  him,  and  it  was  stated  to  him 
just  what  Dray  was  to  receive  (his  profits),  $1,000  an  acre 
and  the  balance  was  to  go  to  the  party  from  whom  Dray 
purchased  the  land. 

Dray  testified  that  he  was  asked  by  Wolfersperger  at  the 
time  to  make  out  a  statement  of  the  sale  and  the  contract 
and  to  send  it  to  Sterling.  Thereupon  Dray  did  make  out 
a  statement  on  the  21st  of  Mav,  1890,  in  which  he  full v 
explained  the  sale  and  his  interest  in  it,  which  was  $6,666.66, 
and  which  clearly  showed  that  Dray  had  only  paid  $3,000 
an  acre  for  the  land.  Emmett  testified  that  he  showed  this 
statement  to  Wolfersperger,  which  Wolfersperger  denies. 

There  are  many  other  facts  and  circumstances  in  the  case 
tending  to  show  that  the  appellants  knew  all  about  it, 
and  what  Dray  gave  for  the  land  before  the  contract  was 
entered  into.  We  think  that  the  court  was  clearly  justified 
in  finding  in  favor  of  the  defendants. 

Even  if  it  were  a  doubtful  question  in  our  mind  where  the 
preponderance  of  the  evidence  laid,  we  would  not  be  justi- 
fied in  reversing  the  judgment  unless  the  finding  of  the 
court  was  manifestly  against  the  weight  of  the  evidence. 

The  court  below  did  not  err  in  modifying  the  appellants' 
fourth  proposition  of  law,  and  even  as  modified  it  did  not 
contain  the  law,  it  omitting  the  essential  element  that  the 
plaintiflPs  must  rely  upon  the  false  representations. 

The  proposition  was  that  "a  misrepresentation  of  the 
amount  paid  for  the  land  gives  the  plaintiffs  a  right  of 
action  against  the  defendants."  The  modification  that  was 
added  to  this  by  the  court  is  as  follows :  "  Provided  fidu- 
ciary relation  is  shown  to  have  existed  between  the  parties 
at  the  time  of  the  transaction." 

The  modification  was  correct  as  far  as  it  went,  and  the 
error  committed  by  the  court  was  in  favor  of  the  appellants 
in  not  refusing  the  holding  entirely,  and  in  not  modifying 
it  sufficiently.  Therefore  the  appellants  can  not  complain 
of  this  error. 

We  think  the  court  properly  refused  appellants'  sixth 
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proposition.  It  was  too  indefinite  and  incomplete,  and 
besides,  generally,  the  burden  of  proof  was  on  the  plaintiff. 

The  proposition  is  as  follows :  "  The  burden  of  proof  is 
on  defendants  to  prove  the  plaintiffs  knew  what  Dray  paid 
for  the  land." 

The  court  committed  no  error  in  holding  the  defendants' 
first,  second  and  fourth  propositions  to  be  law. 

When  the  court  marked  these  holdings  the  declaration 
had  not  been  amended  and  they  were  only  applicable  to  the 
declaration  as  filed  January  22,  1892.  The  court  did  not 
err  in  its  rulings  on  the  admissibility  of  evidence  to  the 
injury  of  the  appellants  nor  in  refusing  to  grant  a  new  trial. 
Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 

Judge  Crabtrek,  having  tried  the  case  in  the  court  below, 
took  no  part  in  the  decision  here. 


Manufacturers  &  M.  M.  I.  Go.  v.  Haria  Zeitinger^  Execu- 
trix^ etc. 

1.  Insurance— Fofoc  Representations  by  Insured, — In  making  a  con- 
tract of  insurance,  the  parties  must  act  in  good  faith,  and  the  assured 
must  truthfuUy  answer  questions  asked  as  to  the  value  and  condition 
of  the  property  pought  to  be  insured,  yet,  where  a  false  representation 
is  made,  it  must  be  shown,  to  avail  as  a  defense,  that  the  representation 
was  a  material  one  to  the  risk. 

2.  Words  and  Phrases—"  Shdll  IZeTuter."— An  insurance  policy  pro- 
vided that  in  case  of  loss  the  insured  "  shall  render  proof  of  loss  within," 
etc.  Heldt  that  mailing  the  necessary  proofs  within  the  time  required 
was  a  sufficient  compliance  with  the  terms  of  the  policy,  although  they 
were  not  delivered  at  the  office  of  the  insurance  company  until  after  the 
expiration  of  the  time  allowed. 

Assampslt,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Winnebago  County;  the  Hon.  Jambs  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Mr.  Justice  Crabtbee, 
dissenting.    Opinion  filed  December  0,  1896. 

William  Mabshall  and  A.  D.  Early,  attorneys  for 
appellant. 
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E.  K.  Welsh,  J.  Garvbb  and  A.  E.  Fisher,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  the  Court. 

This  suit  was  brought  on  a  fire  insurance  policy,  issued  by 
appellant  to  Valentine  Anthony  Zeitinger,  on  the  10th  of 
August,  1893.  Two  thousand  dollars  was  upon  a  five-story 
stone  and  frame  flouring  mill,  and  $1,000  upon  the  mill  ma- 
chinery, situated  on  the  Monocacy  river,  State  of  Maryland. 
Zeitinger  was,  at  the  time  the  policy  was  issued,  residing  in 
Missouri,  and  the  mill  was  in  charge  of  his  son,  Christian  J. 
Zeitinger,  who  was  the  agent  of  his  father,  and  who  applied 
for  and  obtained  the  insurance. 

The  mill  and  machinery  were  totally  destroyed  by  fire 
September  3, 1893.  September  30, 1893,  Valentine  died,  and 
on  the  26th  of  October  following,  letters  testamentary  were 
issued  to  appellee.  On  the  1st  of  November,  1893,  the  son 
mailed  from  Maryland  proofs  of  loss,  addressed  to  appellant 
at  its  home  office,  Eockford,  Illinois,  but  the  same  were  not 
received  until  November  3d,  which  was  more  than  sixty  days 
after  the  fire.  The  policy  required  the  insured  in  case  of 
loss,  to  render  to  the  company  sworn  proofs  of  loss  within 
sixty  days. 

On  the  10th  of  November,  George  S.  Eoper,  secretary  of 
appellant,  wrote  C.  V.  S.  Levy  at  Frederick,  Maryland,  who 
seems  to  have  been  interested  in  the  mill  property  as  mort- 
gagee, and  who  was  representing  appellee  as  attorney,  ac- 
knowledging receipt  of  proofs  of  loss,  but  objecting  to  them 
because  they  contained  no  detached  description  of  the 
property  destroyed,  or  certificate  of  justice  of  peace  as 
required. 

Appellee  refusing  to  pay,  this  suit  followed,  resulting  in  a 
judgment  in  favor  of  appellee  of  $2,350. 

It  is  urged  that  in  the  application  for  insurance,  there  was 
such  misrepresentation  of  the  property  in  regard  to  its  age 
as  was  sufficient  to  avoid  the  policy.  The  false  representa- 
tion   consisted   in  the  statement  that  the  mill  was  about 
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"  twenty  or  twenty-five  years  old,"  when,  as  a  matter  of 
fact,  it  was  erected  prior  to  1830. 

While  it  is  true  that  in  a  contract  of  insurance  the 
parties  must  act  in  good  faith  and  the  assured  must  truth- 
fully answer  the  questions  asked  as  to  value  and  condition 
of  the  property  proposed  to  be  insured,  yet  where  a  false 
representation  is  made  it  must  be  shown,  to  avail  as  a  de- 
fense, that  the  representation  was  a  material  one  to  the 
risk.  National  Bank  v.  Insurance  Co.,  95  U.  S.  673;  Red- 
man V.  Hartford  Fire  Ins.  Co.,  47  Wis.  89;  Grand  Lodge  A. 
O.  IT.  W.  etal.  v.  Bilcham,  145  111.  308;  Howard  v.  Cornick, 
24  111.  455. 

The  evidence  shows  that  the  mill  was  practically  rebuilt 
in  1867,  and  was  a  substantial  structure.  The  misrepresen- 
tation, therefore,  was  not  material. 

It  is  contended  that  no  action  can  be  maintained  because 
proofs  of  loss  were  not  rendered  to  the  company  within 
sixty  days  after  the  fire.  The  proofs  of  loss  were  mailed 
within  the  sixty  days  but  did  not  reach  the  company,  and 
could  not  in  due  course  of  mail  within  the  sixty  days  limited 
by  the  policy.  The  language  employed  in  the  policy  is 
"  shall  render,"  etc. 

By  the  term  "  render,"  it  is  insisted  on  behalf  of  appellant, 
is  meant  "deliver  at  the  oflice  of  the  company;"  and  that 
merely  mailing  proofs  of  loss  within  the  time  limited  does 
not  fulfill  the  requirement.  We  are  not  disposed  to  place  a 
construction  so  narrow  on  the  provision.  We  think  mailing 
of  proofs  of  loss  within  the  sixty  days  suflBciently  met  the 
requirement. 

It  is  unnecessary  to  discuss  the  instructions  or  other 
matters  argued  in  the  briefs.  We  feel  that  in  this  case  sub- 
stantial justice  has  been  done  and  that  the  judgment  should 
be  affirmed. 

Mr.  Justice  Cbabtbes  dissents. 
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Hugo  Zachgo  et  al.  t.  George  Frerichs. 

1.  Fendinos  by  the  Court— Usually  C<mclti8ive,—The  findings  of  a 
judge  who  saw  the  witnesses  and  heard  them  testify  are  conclusiyei  un- 
less clearly  against  the  weight  of  the  evidence. 

1 

Transcript,  from  justice  of  the  peace.    Appeal   from   the  Circuit 
Court  of  Iroquois  County;  the  Hon.  TnoiiAS  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.     Affirmed.    Opinion  filed  De- 
/  camber  9,  1896. 

Kay  &  Kay,  attorneys  for  appellants. 

S.  W.  KuTTEUFF,  attorney  for  appellee;  Paysok  &  Kess- 
LER,  of  counsel. 

Mb.   Justice  Cbabtree  deliyebed  the  opinion  of  the 

COUBT. 

Appellants  brought  suit  before  a  justice  of  the  peace,  to 
recover  for  one-third  of  1,077  bushels  of  com  raised  on  their 
farm  by  appellee,  who  was  their  tenant  under  a  written  lease 
containing  various  inharmonious  and  conflicting  provisions. 
There  was  a  recovery  before  the  justice  for  $182,  but  on 
appeal  to  the  Circuit  Court  and  a  trial  by  the  court  without 
a  jury,  the  issues  were  found  for  appellee  and  judgment 
rendered  against  appellants  for  costs.  As  no  legal  principle 
is  involved,  we  do  not  deem  it  necessary  to  make  an  ex- 
tended statement  of  the  facts.  The  question  before  the 
court  below  was  one  of  fact  entirely,  not  a  single  legal  prop- 
osition being  raised.  Counsel  for  appellants  do  not  point 
out  in  their  brief  anything  tending  to  show  that  the  court 
erred  in  the  admission  or  exclusion  of  evidence,  but  they 
insist  that  the  court  misconceived  the  evidence  and  found 
against  its  weight. 

The  court  saw  the  witnesses  and  heard  them  testify, 
and  we  think  was  fully  justified  in  finding  as  it  did.  The 
evidence  as  contained  in  the  record  shows  very  little,  if  any, 
merit  in  appellants'  claim  against  appellee. 

We  think  the  judgment  was  right  and  it  will  be  afiirmed. 


272  Appellate  Courts  of  Illinois. 

Vol.  68.]  H.  Meyer  Boot  &  Shoe  Mfg.  Co.  v.  Ward. 


H.  Meyer  Boot  and  Shoe  Mfg.  Company  t,  John  Ward. 

1.  Liens — For  Labor  and  Material,— A  person  who  furnishes  labor 
and  material  in  caring  for  and  curing  hides  belonging  to  another  person, 
at  his  request,  has  a  lien  upon  the  hides  for  the  price  of  the  labor  and 
material  furnished. 

Bepleyin. — Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  Jambs  Sha.w,  Judge,  presiding.  Eleard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  December  9, 1896. 

James  H.  Steabns,  attorney  for  appellant. 
M.  Stoskopf,  attorney  for  appellee. 

Mb.  Prebidino  Justice  Habkeb  deliybbed  the  opinion 
OF  THE  Court. 

This  was  an  action  in  replevin,  brought  by  appellant  to 
recover  possession  of  a  lot  of  cow  hides,  calves'  skins  and 
sheep  pelts,  held  by  appellee  upon  a  claim  that  he  was 
entitled  to  them  by  virtue  of  a  lien  for  salting  and  curing 
them. 

Appellant  failed  in  its  suit,  and  brings  the  case  here  by 
appeal,  asking  a  reversal,  because  the  judgment  is  against 
the  law  and  the  evidence,  because  the  court  permitted  im- 
proper evidence  to  go  to  the  jury,  and  improperly  instructed 
the  jury. 

The  hides  were  delivered  at  the  tannery  of  appellee  by 
butchers,  under  a  contract  between  appellant  and  one  Her- 
man Hanson,  who,  at  the  time,  had  control  of  the  tannery 
under  a  lease  from  appellee.  Under  this  contract  it  was 
arranged  that  local  butchers  should  bring  the  hides,  skins  and 
pelts  to  the  tannery,  where  Hanson  was  to  take  them,  cure 
them,  and  deliver  the  leather  to  appellant  for  forty  cents 
per  skin  and  sixty  cents  per  hide. 

A  number  of  hides  and  skins  were  delivered  to  Hansou 
bv  butchers,  and  he  undertook  to  cure  them  under  this  con- 
tract,  and  did  deliver  several  batches  of  leather  to  appellant. 
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for  which  he  was  paid.  After  receiving  the  hides,  skins  and 
pelts  in  controversy,  Hanson  was  taken  sick  and  abandoned 
the  contract  and  the  tannery.  Appellee  took  charge  of  the 
hides  and  skins,  furnished  a  large  quantity  of  salt,  and 
devoted  considerable  labor  to  curing  them.  He  claims  that 
his  labor  and  the  salt  furnished  for  that  purpose  was  at  the 
instance  of  agents  of  appellant.  When  the  lot  was  demanded 
of  .him  he  refused  to  deliver  them  to  appellant  until  he 
should  first  be  paid  for  the  salt  and  labor  furnished. 

It  is  not  denied  that  appellee  was  instructed  by  appel- 
lant's agents  to  take  care  of  the  hides  and  cure  them,  but  it 
is  claimed  by  them,  that  at  the  time  they  did  so  they  under- 
stood appellee  was  in  the  employ  of  Hanson.  Appellee 
was  not  in  the  employ  of  Hanson  at  the  time,  and  supposed 
ivhen  he  did  the  work  and  furnished  the  salt,  he  was  doing 
so  for  appellant.  We  think  the  circumstances  were  such 
as  to  justify  appellee  in  the  conclusion  that  he  was  employed 
by  appellant,  and  that  he  had  a  lien  for  the  labor  and  salt 
bestowed  upon  the  hides.  We  do  not  think,  however,  that 
he  was  entitled  to  any  lien  for  storage.  After  paying  appel- 
lee the  amount  due  him  for  labor  and  salt,  appellant  would 
be  entitled  to  the  possession  of  the  property,  and  not  until 
tben^.    Judgment  affirmed. 


H.  Clay  Merrit  y.  The  People  of  the  State  of  Illinois.         iSo.  Hsl 

1.  Qaxe  Law— i^«ac«8i6n  or  Sale  of  Birds  Killed  in  Another  State.  — 
The  provisions  of  the  game  law,  which  make  it  unlawful  for  any  person 
to  sell,  expose  for  sale  or  have  in  his  possession  for  the  purpose  of  sale, 
certain  animals,  fowls  and  birds  therein  mentioned,  at  certain  seasons, 
apply  to  a  person  who  has  in  his  possession  any  of  such  animals,  fowls 
or  birds,  although  they  were  killed  outside  of  this  State  and  have  been 
shipped  to  him  in  this  State. 

Information,  for  having  possession  of  game  for  the  purpose  of  sale. 
Error  to  the  Ck>unty  Court  of  Henry  County;  the  Hon.  A.  R.  Mock, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Af- 
firmed.   Opinion  filed  December  9,  1890. 

T<Ok  LXVUI  M 
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Blish  &  Lawson  and  C.  C.  Wilson,  attorneys  for  plaintiff 
in  error. 

M.  T.  Moloney,  Attorney-General,  and  Emebt  C.  Graves, 
State's  Attorney  Henry  county,  for  defendant  in  error;  T. 
J.  ScoFiELD  and  M.  L.  Newell,  of  counsel. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

The  plaintiff  in  error  was  convicted  upon  information  in 
the  County  Court  for  having  in  his  possession,  for  the  pur- 
pose of  sale,  on  the  Idth  of  July,  1895,  quail,  prairie  chickens 
and  ducks,  contrary  to  the  provisions  of  Chap.  61,  Kev. 
Stat.,  known  as  the  Game  Law.  He  was  fined  $805.  He 
was  at  that  date  in  the  cold  jstorage  business  at  Kewanee, 
Illinois,  and  it  is  not  disputed  that  he  had  a  large  quantity 
of  game  in  his  warehouse,  and  sold  and  shipped  to  one  S.  L. 
Hough,  at  Hinsdale,  Illinois,  161  birds  of  the  kind  named. 
But  he  claimed  in  the  court  below,  as  he  does  here,  that  he 
is  not  amenable  to  the  statute,  for  the  reason  that  the  game 
was  not  killed  in  Illinois,  but  was  shipped  to  him  from  points 
without  the  State  during  the  months  of  November  and 
December,  1894,  and  January,  1895. 

The  question  presented  for  our  decision  is  whether  game 
of  the  kind  mentioned,  killed  in  and  imported  from  other 
States,  is  within  the  inhibition  of  the  statute. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  a 
fair  construction  of  the  statute — which  makes  it  a  criminal 
offense  to  have  in  one's  possession,  for  the  purpose  of  selling, 
any  of  the  wild  animals,  fowls,  or  birds  which  it  is  unlawful 
to  kill  at  certain  seasons  of  the  year — would  limit  the  words 
in  the  statute  to  those  animals,  fowls,  and  birds  intended  to 
be  protected,  viz.,  those  within  the  State  of  Illinois. 

It  is  contended  that  while  the  law  guards  against  the 
possible  invasion  of  it  by  prohibiting  the  possession  and 
selling  of  the  game,  it  was  only  intended  to  make  the  po»> 
session  prima  facie  evidence  of  the  violation  of  the  act,  and 
that  where  it  is  made  to  appear  that  a  person  charged  with 
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a  violation  came  into  possession  of  the  game  as  a  consignee, 
and  that  the  game  was  killed  in  another  State,  be  is  not 
amenable  to  punishment. 

To  hold  as  contended  for  would  bring  us  in  direct  con- 
flict with  the  views  of  our  Supreme  Court,  as  expressed  in 
the  opinion  of  the  late  Justice  Sehofield  in  Magner  v.  The 
People,  97  111.  320.  In  that  case  the  court  held  that  the 
statute  applies  to  a  person  who  has  in  his  possession  and 
sells  quails  killed  in  the  State  of  Kansas,  and  which  have 
been  shipped  to  him  in  this  State.  The  various  provisions 
of  the  game  law,  and  the  purpose  of  its  passage,  are  elabo- 
rately considered  in  the  opinion. 

It  is  decisive  of  this  case,  and  it  is  only  necessary  to  refer 
to  it  in  support  of  our  holding  that  the  plaintiff  in  error 
has  been  rightfully  convicted* 

Judgment  affirmed. 


John  MeOilyray  v.  George  Springett. 

1.  Slander — Words  Spoken  in  Relation  to  a  Known  Act — In  a  suit 
for  slander,  if  the  words  proven  to  have  been  spoken  by  the  defendant  of 
the  plaintiff , were  spoken  about  and  in  relation  to  a  known  act,  and  that 
act  in  law  is  not  a  felony,  which  is  known  to  the  bystanders,  the  defend- 
ant's not  liable. 

3.  3\jKOB&— Relationship  to  an  Attorney  in  a  Case—The  mere  fact 
that  one  of  the  jurors  in  a  case  was  a  brother-in-law  of  one  of  the  attor- 
neys for  the  successful  party  is  not  ground  for  a  reversal  where  the 
record  does  not  show  that  any  question  as  to  his  competency  was  raised 
on  the  trial. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 9, 1896. 

C.  H.  Patson  and  Nbllt  B.  Kessleb,  attorneys  for  appel- 
lant. 

HiLscHBB  &  GooDTE^  attomejs  for  appellee. 
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Mb.  Justiob  Cbabtbeb  delfvebed  the  opinion  of  the 

COUBT. 

Appellant  sued  appellee  in  an  action  on  the  case  for 
slander.  The  declaration  contained  but  one  coant,  and  the 
slanderous  words  charged  were:  "You  stole  the  town 
money  and  they  caught  you  at  it,  and  made  you  pay  it  back, 
and  I  can  prove  it.  You  are  not  honest,  and  everybody 
knows  it.    You  won't  pay  your  debts." 

Appellee  pleaded  not  guilty,  and  upon  a  trial  by  jury 
there  was  a  verdict  for  appellee,  and  a  new  trial  being  re- 
fused, there  was  judgment  against  appellant  for  costs,  and 
he  brings  the  case  here  by  appeal. 

It  is  insisted  by  appellant  that  the  verdict  is  against  the 
evidence,  and  was  the  result  of  passion  and  prejudice,  but 
we  are  of  the  opinion  it  was  the  only  verdict  which  could 
have  been  sustained  under  the  facts  appearing  in  the  case. 
The  words  charged  as  slanderous  were  not  understood  by 
the  bystanders  as  imputing  the  crime  of  larceny  to  appel- 
lant, nor  as  intended  to  charge  him  with  the  offense  of 
stealing,  in  a  criminal  sense,  but  were  understood  to  mean 
that  appellee  intended  to  charge  appellant  with  having  pre- 
sented an  irregular  or  fraudulent  bill  to  the  board  of  town 
auditors  for  thirty  dollars,  when  he  was  entitled  to  but 
twelve.  If  this  was  the  sense  in  which  the  words  were  un- 
derstood by  the  bystanders,  and  were  so  intended  by  appellee, 
they  were  not  slanderous  within  the  legal  acceptance  of  the 
term,  and  an  action  therefor  would  not  lie. 

In  the  case  of  Ayres  v.  Gridley,  15  111.  37,  the  court  re- 
fused to  instruct  the  jury  "  that  if  the  words  proven  to  have 
been  spoken  by  the  defendant  of  the  plaintiff  were  spoken 
about  and  in  relation  to  a  known  act,  and  that  act  in  law  is 
not  a  felony,  which  is  known  to  the  bystanders,  they  will 
find  the  defendant  not  guilty."  The  refusal  of  the  court  so 
to  instruct  was  held  to  be  error,  for  which  the  judgment  was 
reversed.  The  principles  announced  in  that  case  are  deci- 
sive of  the  case  at  bar. 

Counsel  for  appellant  insist  that  all  of  the  bystanders  did 
not  understand  the  charge  of  stealing  money  of  the  town. 
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to  refer  to  this  bill  presented  to  the  board  of  town  auditors, 
and  we  are  earnestly  referred  to  the  testimony  of  the  wit- 
ness, Lomer  Mants,  Jr.,  and  Anderson  on  that  point,  but  a 
careful  examination  thereof  fails  to  satisfy  us  that  they 
understood  the  words  used  in  any  different  sense  than  the 
others  who  were  present.  All  seem  to  have  understood  the 
charge  made,  as  being  in  reference  to  the  bill  presented 
against  the  town,  and  not  as  imputing  an  actual  larceny  of 
money. 

The  mere  fact  that  one  of  the  jurors  was  a  brother-in-law 
of  Mr.  Goodyear,  who,  although  one  of  the  counsel  for 
appellee,  appears  to  have  taken  no  part  in  the  trial,  is  not 
sufficient  to  require  a  reversal.  The  record  does  not  show 
that  any  question  as  to  his  competency  was  raised  on  the 
trial,  and  it  is  too  late  to  make  the  objection  for  the  first 
time  in  this  court. 

In  his  cross-examination  appellee  volunteered  the  state- 
ment that  appellant  had  '*  hired  two  wife  beaters  to  whip 
him,'*  and  this  is  now  complained  of,  but  we  do  not  find  in 
the  record  that  any  objection  was  made  at  the  time,  nor 
any  motion  made  to  strike  out  the  testimony,  and  we  can 
not  see  that  any  error  was  committed  by  the  court  which 
can  be  availed  of  now.  The  judgment  was  right  under  the 
evidence  and  must  be  affirmed. 
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1.  Arbitbators— W/ien  Decisions  by.  Are  Not  Binding. — ^Wbere  the 
parties  to  a  construction  contract  agree  upon  a  third  party  as  an  arbi- 
trator, to  settle  aU  disputes  between  them  as  to  the  work  and  material, 
and  that  payments  shall  be  made  onlj  upon  his  certificate,  they  are  bound 
by  his  decision.  But  an  exception  to  the  rule  is  made  where  the  work  and 
material  fulfill  the  requirements  of  the  contract,  and  the  dispute  is 
merely  captious,  and  the  refusal  of  the  arbitrator  to  certify  is  fraudulent 
or  unreasonable. 

2.  JuDaiiBNTS— Ordering  Payment  from  a  Particular  Fund, — Where 
a  claim  against  a  city  is  payable  out  of  a  particular  fund,  it  is  proper  to 
render  a  judgment  directing  that  the  damages  and  costs  recovered  be 
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paid  only  out  of  money  belonging  to  such  fund  in  the  hiands  of  the  city 
treasurer,  or  that  may  hereafter  oome  into  his  hands. 

8.  Costs — On  Appeal  Where  Judgment  is  Modified, — A  court  of  ap- 
peal will  not  assess  the  costs  of  an  appeal  against  the  appellee  on  account 
of  a  mistake  in  the  calculation  of  interest,  where  the  attention  of  tlie 
trial  court  was  not  called  to  the  mistake  nor  the  appeal  prosecuted  on 
account  of  it. 

Assmnpsit,  for  work  and  materiaL  Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  189ft.  Affirmed  m  part.  Opinion  filed 
December  9,  1896. 

W.  T.  Ibwin,  city  attorney,  for  appellant;  Stevens,  Hob- 
ton  &  Abbott,  of  counsel. 

Abthub  Eetthlet,  attorney  for  appellee. 

Mb.  Pbesidino  Jvstiob  Habkeb  dblitebed  the  opinion 
OF  the  Couet. 

This  is  an  appeal  from  a  jndgment  for  $55,729.13,  which 
appellee  recovered  a^inst  appellant,  in  an  action  of  assump- 
sit brought  to  recover  for  work  and  material  furnished  in 
laying  asphalt  pavement  on  Perry  street,  in  the  city  of 
Peoria. 

The  declaration  contained  only  the  common  counts,  and 
the  only  pleas  filed  were  non-assumpsit  and  nul  tid  corpora- 
tion. 

The  first  contention  urged  by  appellant  is,  *that  there  can 
be  no  recovery  under  the  common  counts,  for  the  reason 
that  the  work  was  undertaken  under  a  special  contract 
which  required  certain  acts  to  be  performed  by  certain  of 
the  city  authorities  as  a  condition  precedent  to  the  right  of 
recovery,  and  that  those  acts  had  not  been  performed. 

The  ordinance  under  which  the  pavement  was  laid  pro- 
vided for  the  payment  to  be  made  by  special  assessment 
according  to  the  frontage  of  property  upon  the  street;  the 
division  of  the  special  assessment  into  seven  annual  install- 
ments; for  the  issuing  of  bonds  in  anticipation  of  the  collec- 
tion of  the  deferred  installments;  that  samples  of  the  pave- 
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ment  mixture,  used  each  day,  should  be  furnished  to  the  city 
engineer  for  inspection;  that  the  work  should  be  done  to 
the  satisfaction  of  the  city  engineer  and  commissioner  of 
public  works;  that  the  estimates  of  the  engineer,  as  approved 
by  the  commissioner,  should  be  the  account  by  which  the 
amount  of  work  done  should  be  computed,  and  that  work 
should  not  be  paid  for  until  accepted  by  the  commissioner. 

It  wsLs  also  provided  that  the  material  used  should  be 
equal  in  quality  to  the  best  Trinidad  asphaltum  obtainable 
from  Pitch  Lake,  in  the  Island  of  Trinidad. 

The  contract  was  awarded  to  appellee  on  a  bid  of  $1.85 
per  square  yard  as  against  a  bid  of  $2.26  by  the  Warren- 
Scharf  Company.  After  appellee  bad  executed  its  bond  for 
faithful  performance  and  had  done  considerable  work,  the 
commissioner  of  public  works  on  the  28th  of  August,  1894, 
notified  appellee  by  letter  that  he  had  made  an  inspection 
of  the  asphaltum  to  be  used  by  appellee,  and  that  it  did  not 
fill  the  requirements  of  the  contract.  He  notified  it  not  to 
place  any  of  the  asphaltum  in  its  factory  or  warehouse  upon 
Perry  street  as  part  of  the  improvement,  and  that  if  it  did 
so  the  work  would  not  be  accepted.  Notwithstanding  the 
notice,  appellee  went  on  with  the  work  and  completed  the 
laying  of  the  asphaltum.  There  was  no  supervision  by  the 
city  engineer,  no  estimate  of  the  work  made  at  any  time 
by  him,  and  no  acceptance  of  it  by  the  commissioner  of 
public  works.  It  is  conceded  that  where  there  is  a  special 
contract,  the  plaintiff  may  recover  for  work  done  and  labor 
and  material  furnished  under  the  common  counts,  if  the  con- 
tract has  been  fully  performed  by  him,  and  nothing  remains 
but  for  the  defendant  to  pay  the  money.  Such  is  not  ap- 
pellee's case  however,  it  is  insisted,  because  the  contract 
required  the  work  to  be  done  under  the  supervision  of  the 
city  engineer,  and  to  the  entire  satisfaction  of  that  officer 
and  the  commissioner,  and  that  they  should  accept  the 
whole  work  and  so  certify  to  the  city  council.  By  the  terms 
of  the  contract,  the  commissioner  was  made  the  arbitrator, 
and  he  and  the  engineer,  the  judges  of  the  material  and  char- 
acter of  the  work^  and  as  both  parties  were  bound  by  their 
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judgment,  which  was  to  be  manifest  to  appellant  in  the  form 
of  a  certificate,  the  contention  is  that  something  farther 
remained  to  be  done  than  the  payment  of  the  money.  It 
may  be  said  in  this  connection,  that  appellant  disputes  the 
right  of  appellee  to  recover  even  if  he  had  declared  spe- 
cially, for  the  reason  that  it  went  on  with  the  work  after 
being  notified  that  the  asphaltum  furnished  was  not  up  to 
the  standard  required  by  the  contract,  and  that  it  would  not 
be  accepted. 

Where  parties  to  a  contract  agree  upon  a  third  party  as 
judge  of  the  work  and  material  furnished,  and  as  an  arbitra- 
tor to  settle  all  disputes  between  them  as  to  the  work  and 
material,  and  that  payments  shall  be  made  only  upon  his 
certificate,  they  are  bound  by  his  decision.  Although  the 
work  may  have  been  entirely  completed,  the  party  doing  it 
could  not  recover  so  long  as  there  was  an  undecided  dis- 
pute over  the  character  of  the  work  or  material,  and  in  the 
absence  of  a  certificate  from  the  arbitrator.  An  exception 
to  that  rule  is  made,  however,  in  a  case  where  the  work 
p.nd  material  fulfill  the  requirements  of  the  contract  and  the 
dispute  is  merely  captious,  and  the  refusal  of  the  arbitrator 
to  certify  is  fraudulent  and  unreasonable.  Fowler  v.  Den- 
ham,  83  111.  130;  Michaelis  v.  Wolf  et  al.,  136  IlL  68;  Ar- 
nold  et  al.  v.  Boumique,  144  111.  132. 

It  would  render  this  opinion  too  lengthy  to  review  the 
evidence  in  the  record  which  leads  us  to  the  conclusion  that 
the  conduct  of  those  officers  who  were  selected  to  pass  upon 
the  work  and  make  certificates  was  unreasonable  and 
unfair.  We  content  ourselves  with  saying  that  it  was  such 
as  to  bring  appellee's  case  within  the  exception  recognized 
by  the  above  cited  authorities.  We  are  clearly  of  the  opin- 
ion that  if  appellee  furnished  the  character  of  work  and 
material  required  by  the  contract  it  could  recover  under 
the  common  counts. 

The  evidence  tended  to  show  that  the  work  and  material 
were  up  to  the  requirements  of  the  contract,  and  that  the  pav- 
ing done  under  it  by  appellee  was  superior  to  that  done  on 
other  streets  in  the  city  by  a  rival  company  using  the  best 
quality  of  Pitch  Lake  asphaltum*    Whether  appellee  did  an 
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honest  job  and  fulfilled  the  requirements  of  the  contract  as 
to  the  work  and  material  was  fairly  presented  to  the  jury 
and  there  is  nothing  in  the  evidence  that  would  justify  us 
in  disturbing  their  finding. 

The  contention  of  appellant,  that,  as  the  contract  provides 
for  payment  out  of  a  special  assessment  fund  to  be  collected 
by  installment  from  owners  of  lots  fronting  Perry  street, 
no  judgment  could  be  rendered  until  after  the  collection 
of  the  last  installment,  is  unimportant,  in  view  of  the 
fact  that  at  the  time  of  trial  there  was  to  the  credit  of  the  im- 
provement of  Perry  street  made  by  appellee  in  the  hands  of 
the  city  treasurer  $56,806.91,  a  sum  in  excess  of  the  judgment. 
The  judgment  entered  by  the  court  provided,  also,  that  the 
damages  and  cost  recovered  should  be  paid  only  out  of  money 
in  the  hands  of  the  treasurer  belonging  to  the  fund  and  out 
of  such  money  as  might  thereafter  come  into  his  hands  be- 
longing to  such  fund.  The  action  of  the  court  in  rendering 
such  a  judgment  is  criticised,  and  his  power  to  do  so  ques- 
tioned, but  we  think  his  jurisdiction  and  authority  to  do  so 
clear. 

The  verdict  returned  by  the  jury  fixed  the  damages  at 
$55,194.18.  They  evidently  allowed  interest,  and  we  think 
rightfully.  The  court  rendered  judgment  two  months  and 
seven  days  after  the  verdict  was  returned,  and  under  section 
three,  chapter  seventy-four,  Kurd's  Revision  of  the  Statutes, 
allowed  interest  upon  the  amount  of  the  verdict  for  that 
time  at  the  rate  of  five  per  cent.  He  made  a  mistake  in 
computation  of  $21.33  however,  and  rendered  judgment  for 
$55,729.13  instead  of  for  $55,707.80,  the  correct  amount. 

We  make  the  correction  here  and  alBrm  the  judgment  to 
amount  of  $55,707. 80. 

The  attention  of  the  trial  court  was  not  called  to  this 
mistake,  this  appeal  was  not  prosecuted  by  reason  of  it,  nor 
has  our  attention  been  called  to  it  by  counsel  for  appellant. 
We  do  not  think  it  just,  therefore,  that  appellee  should  be 
charged  with  any  of  the  costs  of  this  court,  and  order  that 
all  the  costs  of  this  court  be  taxed  against  appellant.  Joseph 
Moore  v.  The  People  of  the  State  of  Illinois,  lOS  111.  484.    . 

Judgment  affirmed  to  the  extent  of  $55,707.80. 
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105   '«3«  John  Lorenz. 

1.  Constables — Liability  of  Sureties.—The  seizure  of  the  goods 
of  A,  under  color  of  process  against  B,  is  not  a  mere  private  trespass 
of  the  officer,  but  is  official  misconduct,  constituting  a  breach  of  his 
official  bond. 

2.  Practice — Defects  in  Declaration — Time  to  Object. — If  a  declara- 
tion in  an  action  for  the  wrongful  seizure  of  mortgaged  property  is 
defective  in  failing  to  state  that  the  mortgagor  was  the  owner  of  the 
property  at  the  time  of  the  execution  of  the  mortgage,  the  defendant 
should  call  the  attention  of  the  court  to  it  during  the  trial.  Such  a 
defect  is  cured  by  verdict. 

8.  Preferences— lfann€r  of  Making. — A  debtor  has  a  right  to  pre- 
fer one  of  his  creditors  to  the  exclusion  of  others,  either  by  making  pay- 
ment or  giving  security,  and  may  execute  a  chattel  mortgage  in  order 
to  make  a  preference. 

4.  Same — Motives  of  Debtor  Immaterial. — The  motive  of  an  insolv- 
ent debtor  in  securing  one  creditor  to  the  exclusion  of  others,  can  not  be 
inquired  into,  providing  the  creditor  has  done  nothing  improper. 

5.  Delivery  —  Of  Note  and  Mortgage  —  Presumption  as  to. — If  a 
chattel  mortgage  and  note  is  found  in  the  hands  of  the  mortgagee,  the 
presumption  of  law  is  that  it  was  properly  delivered  to  him,  and  strong 
proof  is  required  to  overcome  such  presumption. 

Debt,  on  a  constable*s  bond.  Appeal  from  the  Circuit  Court  of  Wood- 
ford County;  the  Hon.  Nathaniel  W.  Green.  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9,  1896. 

James  A.  Kiely  and  Thomas  Kennedy,  attorneys  for 
appellants. 

A.  M.  Cavan  and  W.  L.  Ellwood,  attorneys  for  appellee. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  by  appellee  for  the  use  of  John 
Lorenz  on  the  constable's  bond  of  Jacob  C.  Wickler,  one  of 
appellants,  charging  that  the  said  Wickler,  as  constable,  by 
virtue  of  three  executions  against  C.  Schultz,  levied  on  cer- 
tain property  of  John  Lorenz,  claiming  it  as  the  property  of 
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Scbaltz,  the  execution  running  against  the  goods  and  chat- 
tels of  said  Schultz  and  no  one  else,  and  took  possession  of 
the  said  property  under  such  writs,  to  wit :  a  lot  of  butcher's 
tools  and  outfit,  consisting  of  counter,  butcher's  blocks, 
scales,  paper  cutters,  hanging  lamps,  meat  saws,  cleavers, 
dried  beef  cutter,  bladed  meat  rocker,  meat  cutter,  kettle, 
sausage  stuffer,  ice  box  and  fixtures,  meat  hooks,  belts,  pul- 
lies  and  shafts,  one  bay  mare,  one  single  harness,  one  wagon, 
one  cow. 

The  said  Wickler  and  the  other  appellants,  his  securities, 
were  made  parties  defendant.  The  bond  was  for  $^,000, 
dated  April  10,  1893,  and  was  in  the  usual  statutory  form. 

The  constable,  Wickler,  after  demand  upon  him  by  Lo- 
renz  for  the  return  of  the  said  property,  advertised  and  sold 
the  most  of  it  at  constable's  sale  to  different  bidders  for  a 
small  sum,  not  to  exceed  $50. 

The  evidence  showed,  however,  that  the  value  of  the 
property  was  in  excess  of  the  verdict  found  by  the  jury. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  appellee  for  $3,000  debt  and  $322.72  damages,  and 
judgment  was  rendered  against  the  appellants  for  $3,000 
debt  and  $322.72  damages,  debt  to  be  satisfied  by  the  pay- 
ment of  damages. 

The  pleas  were  non  est  factum,  and  three  special  traverses 
and  pleas  to  the  effect  that  the  chattel  mortgage  under 
which  Lorenz  claimed  was  fraudulent,  and  made  to  hinder 
and  delay  creditors,  and  that  no  proper  demand  was  made 
by  Lorenz  upon  Wickler  for  the  property,  and  that  Wickler 
sold  the  property  with  the  knowledge  and  acquiescence  of  ' 
Lorenz.  Issue  was  joined  on  the  pleas  and  a  replication  was 
filed  answering  that  Lorenz  was  not  present  at  the  sale,  con- 
senting thereto. 

The  claim  of  Lorenz  to  the  property  consisted  of  a  chattel 
mortgage  from  said  Schultz  to  him,  dated  August  7,  1893, 
acknowledged  before  a  justice  of  the  peace  in  due  form  and 
recorded  in  the  recorder's  oflice  of  the  county  on  the  same 
day,  all  prior  to  the  issuing  of  the  execution,  which  mort- 
gage covered  the  property  levied  upon  and  was  given  to 
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secure  a  promissory  note  from  said  Schultz  to  Lorenz,  bear- 
ing even  date  with  the  said  mortgage,  and  due  two  years 
after  date,  for  the  sum  of  $320,  with  interest  at  the  rate 
of  seven  per  cent  per  annum  from  date,  interest  payable 
annually. 

The  mortgage  contained  a  provision  that  the  possession  of 
the  property  should  remain  with  the  said  Schultz  until  de- 
fault in  the  payment  of  the  note,  with  the  usual  proviso  that 
the  mortgagee  might  take  possession  of  the  property  any 
time  that  he  might  feel  insecure  and  unsafe. 

It  appears  that  Schultz  and  Lorenz  were  brothers-in-law, 
the  latter  living  in  Chicago,  Cook  county,  Illinois,  and  the 
former  in  Minonk,  Woodford  county,  same  State,  and  that 
the  note  and  mortgage  were  given  for  a  pre-existing  debt 
due  from  Sehultz  to  Lorenz  for  borrowed  money  to  buy  his 
butcher's  outfit ;  that  this  was  not  the  entire  amount  of  the 
debt  due  from  Schultz  to  Lorenz. 

The  above  mortgage  was  the  basis  of  Lorenz'  claim  to  the 
property  in  question. 

Counsel  for  appellants  make  many  points  which  he  ui^es 
for  reversal  of  the  judgment. 

We  will  only  notice  such  as  we  deem  of  any  importance. 

The  first  point  made  is,  that  this  action  will  not  lie 
against  the  securities  on  the  constable's  bond  in  this  kind 
of  a  case. 

W^e  think  that  they  are  liable  on  the  bond,  and  while 
there  is  conflict  of  authority  on  this  question,  we  think  the 
weight  is  in  favor  of  their  liability. 

This  court  held  to  that  effect  in  Horan  v.  The  People,  10 
111.  App.  21,  and  where  an  officer  levies  a  writ  issued  against 
the  property  of  "A"  upon  the  property  of  "B"  it  is  a 
breach  of  the  bond.  See  also  Jones  v.  The  People,  19  111. 
App.  300 ;  see  also  Walsh  v.  The  People,  6  111.  App.  204. 

We  know  of  no  case  in  this  State  to  the  contrary,  and  we 
will  adhere  to  our  former  ruling,  believing  it  to  be  correct. 

Another  objection  made,  is  that  the  declaration  is  defect- 
ive in  not  stating  that  Schultz  was  the  owner  of  the  prop- 
erty at  the  time  he  executed  the  mortgage. 


Second  District— May  Tekm,  1896.        286 

-■ ■      • 

^  Wickler  v.  The  People. 

We  think  this  point  is  not  well  taken.  The  proof  showed 
that  he  was  the  owner  of  it,  and  the  declaration  was  not 
demurred  to,  and  neither  was  there  any  objection  at  the  trial 
to  the  introdnction  of  the  evidence  on  that  ground,  nor 
motions  in  arrest  of  judgment,  nor  any  objection  made 
whatever.  It  is  too  late  to  make  such  objection  in  this 
court.  If  such  an  objection  had  been  raised  in  the  court 
below,  the  declaration  could  have  been  amended,  even  after 
the  evidence  was  all  in,  and  before  verdict,  and  after 
verdict  we  think  it  is  too  late  to  make  such  an  objection. 
C,  E.  I.  &  P.  Co.  V.  Clough,  134  111.  586. 

The  next  point  counsel  for  appellants  raises,  is  that  the 
mortgage  was  given  to  secure  a  pre-existing  debt,  and  there- 
fore not  valid  as  against  creditors. 

There  is  nothing  in  this  point.  A  chattel  mortgage  given 
in  this  State,  under  our  laws,  is  good  and  valid  if  hona  fide, 
whether  the  debt  was  created  at  the  time  the  mortgage  was 
given,  or  before,  if  the  forms  of  the  statute  have  been  com- 
plied with.    McConnell  v.  Scott,  67  111.  274. 

We  never  have  understood  that  this  principle  has  ever 
been  questioned  in  this  State. 

A  debtor  in  this  State  has  a  right  to  prefer  his  creditors, 
and  to  secure  them,  and  to  prefer  one  to  the  exclusion  of 
another,  and  to  execute  a  chattel  mortgage  in  order  to  make 
a  preference.  See  Hesing  v.  McCloskey,  37  111.  341 ;  Pin- 
grey  on  Law  of  Chattel  Mortgages,  Sec.  593;  Jones  on 
Chattel  Mortgages,  Sec.  356. 

The  motive  of  an  insolvent  debtor  in  securing  one  cred- 
itor to  the  exclusion  of  another  can  not  be  inquired  into 
provided  the  creditor  has  done  nothing  improper.  Thorn- 
ton V.  Davenport,  1  8cam.*296;  Funk  v.  Staats,  24  111.  632. 

It  is  insisted  on  the  part  of  the  appellants  that  the  motive 
on  the  part  of  Schultz  in  giving  the  mortgage  was  improper, 
and  that  he  was  doing  so  for  the  purpose  of  delaying  his 
other  creditors. 

From  the  evidence,  we  see  but  little  foundation  for  this 
charge.  Schultz  was  indebted  in  only  a  small  amount  besides 
this  claim,  and  the  only  motive,  so  far  as  we  can  see,  in 
giving  the  mortgage,  was  a  laudable  one,  to  secure  his 
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brother-in-law  in  a  considerable  sum  of  money,  which  the 
latter  had  been  kind  enough  to  loan  him,  and  which  was 
used  in  the  purchase  of  the  very  property  mortgaged,  and 
much  less  can  we  see  any  improper  motive  on  the  part  of 
Lorenz  in  desiring  to  have  his  debts  secured. 

We  think  the  evidence  is  abundant,  without  reference  to 
the  introduction  of  evidence,  or  instructions  to  sustain  the 
verdict  of  the  jury,  and  the  verdict  should  not  be  reversed 
for  slight  errors,  if  any,  on  the  part  of  the  court  on  the 
introduction  of  evidence  complained  of. 

Another  point  is  made,  that  the  evidence  doed  not  estab- 
lish a  delivery  of  the  note  and  mortgage  in  question  from 
Schultz  to  Lorenz  before  the  15th  day  of  August,  1893,  the 
date  when  Wickler  received  the  first  execution. 

We  think  the  evidence  is  sufficiently  clear  on  this  point. 

The  mortgage  was  executed  and  recorded  by  Schultz 
according  to  an  existing  arrangement  with  Lorenz,  and  when 
recorded  should  be  regarded  as  a  sufficient  delivery.  It  was 
for  the  benefit  of  Lorenz,  and  assent  to  it  would  be  pre- 
sumed. 

The  chattel  mortgage  and  note  was  found  in  the  hands 
of  Lorenz,  and  the  presumption  of  law  is  it  was  properly 
delivered  to  him,  and  it  would  require  strong  proof  to  over- 
come such  presumption.  Tunison  v.  Chamblin,  88  111.  378; 
Warren  v.  The  Town  of  Jacksonville,  15  111.  241;  Carnes  v. 
Piatt,  41^.  Y.  S.  Ct.435. 

If  the  deed  was  delivered  to  strangers  who  had  no  author- 
ity to  receive  it,  the  delivery  will  be  good  if  ratified  by  the 
grantee,  if  there  was  no  authority  in  the  first  instance.  Mor- 
rison V.  Kelly,  22  111.  626;  Ferguson  v.  Miles,  8  Oilman, 
358;  and  if  delivered  to  a  third  person  with  the  assent  of 
grantee  would  be  effectual.  Hinrichson  v.  Uodgen,  67  111. 
179. 

A  delivery  to  a  third  party  for  benefit  of  grantee  is  good 
and  conclusive  on  grantor.  Crocker  v.  Lawenthal,  83  111. 
579. 

The  constable's  notice  of  sale  was  not  improper,  for  the 
evidence  showed  that  entire  title  of  the  property  was  sold, 
and  not  the  mere  equity  of  redemption  of  Schultz,  and  that 
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was  suificiently  testified  to  by  Wickler  himself  and  other 
evideDce. 

The  evidence  is  also  clear  that  Lorenz  claimed  the  prop- 
erty from  the  constable,  as  shown  by  J.  C.  Wickler,  con- 
stable, in  his  notice  to  the  plaintiffs  in  the  execution,  notify- 
ing them  that  the  rights  of  property  would  be  tried  Sep- 
tember 23,  1893. 

It  is  attempted  to  screen  the  constable  from  liability  for 
selling  the  property  under  the  executions  by  trying:  to  show 
that  he  was  the  mere  agent  of  one  Ryan,  a  bailee  appointed 
by  the  landlord  of  Schultz,  to  make  distraint  of  the  goods 
in  question,  and  that  Eyah  had  taken  the  goods  prior  to  the 
issuing  of  the  execution  and  turned  the  property  over  to 
Wickler  after  the  executions  were  issued. 

But  the  record  shows  that  the  property  was  levied  on 
under  the  execution,  and  advertised  and  sold  thereunder,  and 
not  under  any  distress  warrant,  and  it  was  not  even  pre- 
tended to  be  sold  under  a  distress  warrant.  There  is  another 
point  made  that  Lorenz  stood  by  and  saw  the  sale  without 
objection,  and  by  so  doing  assented  to  the  sale. 

Even  if  he  had  done  so.  it  was  well  understood  by  Wick- 
ler, the  constable,  that  Lorenz  claimed  the  property,  and 
that  sale  was  being  made  against  Lorenz's  will. 

Complaint  is  made  of  the  giving  of  appellee's  instructions 
and  of  refusing  appellants'  instructions.  We  think,  under 
the  evidence  and  facts  in  the  case,  there  was  no  serious  error 
on  the  part  of  the  court  in  its  actions  or  instructions.  The 
court  gave  six  of  the  appellants'  instructions,  and  modified 
and  gave  another,  out  of  his  series  of  twenty  offered,  and  re- 
fused the  rest. 

We  have  not  time  to  go  into  a  critical  examination  of  all 
these  instructions,  but  we  think  the  jury  was  fairly  in- 
structed. As  we  think,  without  reference  to  the  instructions, 
the  verdict  was  correct  on  the  evidence. 

After  careful  examination  of  the  evidence  in  the  case,  we 
are  of  the  opinion  substantial  justice  has  been  done,  and  that 
there  have  been  no  substantial  grounds  urged  for  a  reversal 
of  the  judgment. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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1.  Ordinary  CAJELR—At  iScttZrood  Crossings. — A  person  has  no  right 
to  blindly  run  into  danger  and  then  spek  to  recover  damages  for  the 
resulting  injury  from  another;  and  a  person  will  not  ordinarily  be 
permitted  to  recover  damages  from  a  railroad  company  for  injuries 
received  at  a  crossing,  where  the  view  of  the  railroad  tracks  was  unob- 
structed for  a  considerable  distance  and  such  person  went  in  front 
of  a  train  without  looking,  or  listening,  or  ascertaining  by  any  means, 
whether  it  was  safe  to  go  upon  the  crossing. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Reversed.  Opinion 
filed  December  9,  1896. 

Samuel  Eicholson,  attorney  for  appellant;  O.  F.  Price, 
of  counsel. 

Henry  W,  Johnson  and  Tbainob  &  Browne,  attornevs 
for  appellee. 

Me.  Justice  Crabtree  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  sustained 
by  her,  while  attempting  to  cross  appellant's  railroad  tracks 
at  their  intersections  with  Courtney  street,  in  South  Ottawa, 
in  LaSalle  county,  on  January  17,  1894. 

On  the  first  trial  of  the  cause  the  jury  disagreed,  but  upon 
the  second  trial  appellee  obtained  a  verdict  for  $5,000,  and  a 
motion  for  new  trial  being  overruled  there  was  judgment 
on  the  verdict. 

The  declaration  originally  contained  five  counts,  but 
plaintiff  dismissed  as  to  the  third  and  fourth  counts,  leav- 
ing only  the  first,  second  and  fifth. 

The  first  count  alleges  that  while  the  plaintiff,  with  all 
due  care  and  diligence,  was  walking  across  said  railroad, 
the  defendant,  by  its  servants,  so  carelessly  and  improperly 
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drove  and  managed  a  certain  locomotive  engine  and  train, 
that  it  ran  upon  and  struck  the  plaintiff,  causing  her  injury, 
etc. 

The  second  count  charges  that  plaintiff,  with  all  due  care, 
was  walking  across  the  railroad,  and  defendant's  servants 
neglected  "  to  keep  a  bell  of  at  least  thirty  pounds  weight 
to  be  rung  and  kept  ringing,  or  a  steam  whistle  to  be  blown 
and  kept  blowing  for  the  distance  of  eighty  rods,  until  the 
crossing  was  reached  by  said  locomotive  engine  and  train 
of  cars,  contrary  to  the  form  of  the  statute,"  etc.,  and  alleges 
that  by  reason  of  such  default  and  neglect,  the  plaintiff 
was  then  and  there  struck  and  injured,  etc. 

The  fifth  count  sets  up  an  ordinance  of  the  city  of  Ottawa 
limiting  the  speed  of  locomotives  attached  to  passenger  cars 
to  ten  miles  per  hour,  and  limiting  the  rate  of  speed  of 
locomotives  attached  to  any  freight  car  to  six  miles  per 
hour,  and  alleges  that  the  locomotive  which  struck  the 
plaintiff,  with  the  freight  cars  attached  thereto,  was  running 
at  a  greater  rate  of  speed  than  six  miles  per  hour,  whereby^ 
the  plaintiff  was  struck  and  injured,  while  she  was  in  the 
exercise  of  due  care  and  caution  for  her  own  safety,  etc. 
To  all  of  these  counts  the  defendant  pleaded  not  guilty. 

The  facts  of  the  case  seem  to  be  substantially  as  follows: 
Appellee  was  a  domestic  servant  in  the  family  of  one 
Graves,  who  lived  in  the  northeast  part  of  the  city  of  Ot- 
tawa. Mrs.  Wilhelm,  a  sister  of  appellee,  lived  at  the 
extreme  southwest  limit  of  South  Ottawa,  south  of  the 
Illinois  river,  and  about  600  feet  west  of  appellant's  railroad 
on  Courtney  street  Appellee  had  been  in  the  habit  of 
visiting  her  sister  once  or  twice  a  week  for  about  a  year 
before  the  accident  happened,  and,  in  doing  so,  necessarily 
crossed  appellant's  railroad  on  Courtney  street,  and  thus 
became  familiar  with  the  crossing  and  its  surroundings. 

North  Ottawa  and  South  Ottawa  are  connected  by  a 
wagon  and  foot  bridge  across  the  Illinois  river,  and  appel- 
lant's railroad  also  crosses  the  river  upon  a  bridge  some 
distance  below  the  wagon  bridge. 

On  the  day  of  her  injury,  appellee  rode  with  her  employer, 
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G-raves,  as  far  as  the  north  end  of  the  wa^on  bridge  and 
t.ience  proceeded  on  foot  to  visit  her  sister,  approaching  the 
riilroad  crossing  on  Courtney  street  from  the  east.  At  the 
same  time  a  way  freight,  carrying  passengers,  was  approach- 
ing the  same  crossing  from  the  north.  There  was  quite  a 
strong  wind  blowing  at  the  time  from  the  south*  and 
toward  the  direction  from  which  the  train  was  coming. 
Appellee  was  either  walking  rapidly  or  running  toward 
the  crossing,  which  she  reached  at  the  same  moment  as  the 
locomotive,  and,  stepping  upon  the  track,  the  engine  struck 
her  and  carried  her  upon  the  pilot  across  the  street,  where 
she  rolled  off  the  pilot  upon  the  station  platfc^rm,  and  in 
some  way  one  of  her  feet  was  crushed  and  mangled  in  such 
a  manner  that  amputation  became  necessary,  whereby  she 
lost  two-thirds  of  the  injured  foot,  causing  a  permanent  and 
serious  injury.  She  also  received  other  hurts  and  bruises 
but  not  of  a  permanent  nature. 

At  the  close  of  plaintiff's  evidence,  a  motion  was  made  by 
appellant  to  exclude  the  evidence  and  direct  a  verdict  for 
the  defendant,  but  the  court  overruled  the  motion  and 
defendant  excepted.  At  the  close  of  all  the  evidence  the 
motion  was  renewed,  but  was  again  overruled,  and  this 
action  of  the  court  is  assigned  as  error. 

Various  other  errors  are  assigned  by  appellant,  but  the 
principal  point  relied  upon  for  a  reversal  is  that  the  evidence 
shows  appellee's  injury  was  the  result  of  her  own  negli- 
gence, and  that  she  has  failed  to  prove  that  she  was  in  the 
exercise  of  ordinary  care  for  her  own  safety  at  the  time  of 
the  accident. 

It  is  insisted  by  counsel  for  appellant  that  there  was  no 
issue  before  the  jury  as  to  whether  or  not  the  statutory 
signals  were  given  and  that  it  was  therefore  erroneous  to 
submit  that  question  to  them  by  instructions.  While  the 
second  count  of  the  declaration  may  be  open  to  some  criti- 
cism as  to  its  construction,  there  can  be  no  reasonable  doubt 
as  to  its  meaning,  and  it  can  not  be  fairly  understood  other- 
wise than  as  charging  that  a  bell  of  the  weight  required  by 
the  statute  was  not  kept  ringing  upon  the  engine  until  the 
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crossing  was  reached,  so  as  to  comply  with  the  statutory 
requirements.  We  think  there  was  no  error  on  the  part  of 
the  court  in  submitting  that  issue  to  the  jur^^ 

Nor  do  we  think  there  was  any  error  in  admitting  in 
evidence  the  ordinance  of  the  city  of  Ottawa,  limiting  the 
speed  of  trains  within  the » corporate  limits.  It  seems  to 
have  been  found  in  a  book  of  ordinances  published  by  the 
authority  of  the  city,  and  which  are  by  the  statute  made 
competent  evidence.    Bev.  Stat.  111.,  Chap.  28,  Sec.  66. 

There  is  a  conflict  in  the  evidence  upon  the  question  as  to 
whether  the  bell  was  rung  or  not,  as  the  engine  approached 
the  crossing — that  on  the  part  of  appellee  being  entirely  of 
a  negative  character,  while  witnesses  for  appellant,  partic- 
ularly the  engineer  and  fireman,  swear  positively  to  the 
affirmative  fact  that  the  bell  was  an  automatic  ringer;  that 
it  was  set  in  motion  before  the  train  left  North  Ottawa, 
and  continued  ringing  until  after  the  engine  stopped  sub- 
sequent to  appellee's  injury.  The  conductor  and  brake- 
man  corroborate  the  engineer  and  fireman  upon  the  point 
that  the  bell  was  ringing  when  they  left  Ottawa,  but 
whether  it  was  kept  ringing  until  the  crossing  at  Courtney 
street  was  reached  they  can  not  say.  Mrs.  Knash  swears 
she  heard  the  bell  as  the  engine  was  approaching  the  cross- 
ing. Mr.  Bute,  a  passenger,  testifies  to  hearing  the  bell  ring- 
ing before  the  train  started  across  the  bridge  from  North 
Ottawa.  We  think  a  clear  preponderance  of  the  evidence 
shows  that  the  whistle  was  sounded  about  the  time  the 
train  emerged  from  the  bridge,  which  was  something  like 
600  feet  north  of  the  crossing.  We  can  not  say,  however, 
that  a  preponderance  of  the  evidence  shows  that  the  bell 
was  not  rung  and  kept  ringing,  as  required  by  the  statute. 
But  were  this  the  only  question  in  the  case,  we  would  not 
feel  disposed  to  interfere  with  the  finding  of  the  jury,  as 
they  have  unquestionably  better  opportunities  of  judging 
as  to  the  credibility  of  the  witnesses  than  we  have,  and  due 
respect  should  be  paid  to  their  judgment  in  that  regard. 

As  to  the  speed  of  the  train,  we  think  the  evidence  shows 
that  it  was  going  at  a  rate  exceeding  six  miles  per  hour. 
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which,  it  beino^  an  engine  attached  to  freight  cars,  was 
bsyond  the  limit  fixed  by  the  ordinance.  The  evidence  does 
not  show,  however,  that  it  was  going  at  a  high  and  danger- 
ous rate  of  speed,  none  of  the  witnesses  swearing  that  it 
was  going  faster  than  ten  or  twelve  miles  per  hour.  It  is 
not  like  the  case  of  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baddely, 
Adm'r,  150  111.  328,  cited  by  counsel  for  appellee,  where  the 
evidence  showed  that  the  train  was  going  at  the  rate  of 
fifty  miles  an  hour,  which  was  a  high  and  dangerous  rate 
of  speed  within  the  corporate  limits  of  a  populous  town  or 
city,  regardless  of  any  ordinance  limiting  the  rate  of  speed. 
In  the  case  at  bar,  we  think  a  fair  average  of  the  evidence 
does  not  show  that  the  train  was  moving  at  a  greater  rate  of 
speed  than  about  eight  or  nine  miles  per  hour,  which,  aside 
from  the  ordinance,  can  not  be  regarded  as  a  high  or  dan- 
gerous rate  of  speed,  taking  into  consideration  the  location 
and  surrounding  circumstances  at  the  time  of  the  injury  to 
the  appellee. 

It  is  insisted  by  counsel  for  appellant  that  inasmuch  as 
the  train  which  did  the  damage  carried  passengers,  it  must 
be  regarded  as  a  passenger  train,  and  had  a  right  under  the 
ordinance  to  run  at  the  rate  of  ten  miles  per  hour,  but  we 
think  that  notwithstanding  the  fact  that  the  train  carried 
passengers  it  was  still  a  freight  train  within  the  meaning  of 
the  ordinance,  which  by  its  terms  prohibited  any  locomotive 
engine  attached  to  freight  cars  from  running  faster  than  six 
miles  per  hour  within  the  corporate  limits  of  the  city. 

As  a  question  of  fact,  therefore,  we  think  the  evidence 
shows  that  the  train  was  running  ^t  a  greater  rate  of  speed 
than  was  permitted  by  the  ordinance.  But  the  question 
remains,  whether  or  not  appellee  was  in  the  exercise  of  ordi- 
nary care  for  her  own  safety  at  the  time  of  the  accident. 
If  she  was  not,  then,  whatever  may  have  been  the  negligence 
of  appellant's  servants  in  charge  of  the  .engine  and  train 
(short  of  such  gross  negligence  as  would  amount  to  almost 
wilful  and  deliberate  injury,)  she  can  not  recover.  The 
burden  of  proving  due  care  on  her  part  was  upon  appellee. 
We  think  this  allegation  of  the  declaration  is  not  supported 
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by  the  evidence,  but  on  the  contrary,  it  shows  such  an  entire 
disregard  for  her  own  safety  as  to  preclude  any  right  of 
recovery.  More  than  a  dozen  witnesses,  having  no  better 
opportunity  for  observation  than  the  appellee,  testified  that 
they  saw  or  heard  the  train  approaching.  No  reason  is 
perceived  why  she  should  not  have  seen  or  heard  the  train 
as  well  as  the  others.  It  is  argued  by  counsel  for  appellee, 
that  she  was  young  and  inexperienced.  But  she  was  not  a 
^  child  of  tender  years;  she  was  a  young  woman  between 
sixteen  and  seventeen  years  old,  apparently  possessing  ordi- 
nary intelligence  and  all  her  natural  faculties.  It  is  true 
the  wind  was  blowing,  and  she  was  engaged  in  holding  on 
her  hat  and  trying  to  prevent  the  wind  from  disarranging 
her  clothing,  but  her  view  of  the  track  upon  which  the  train 
was  approaching  was  entirely  unobstructed  for  a  distance 
amply  sufficient  to  enable  her  to  see  the  oncoming  train 
had  she  used  the  slightest  care  to  discover  it.  She  must 
have  known  that  a  railroad  crossing  is  a  dangerous  place,  as 
that  is  a  matter  of  common  knowledge  with  which  we  think 
she  was  properly  chargeable.  But  according  to  her  own 
statement,  she  hurriedly  went  upon  the  crossing  in  question, 
looking  neither  to  the  right  nor  the  left,  but  straight  ahead, 
simply  paying  no  heed  at  all  to  anything  except  the  fact 
that  she  wanted  to  get  over  the  track  as  quickly  as  possible. 
Had  she  looked  up  but  for  one  instant,  she  could  not  have 
failed  to  see  the  train,  which  was  then  close  upon  her,  and 
the  injury  would  have  been  avoided.  She  had  no  right  to 
shut  her  eyes  and  blindly  run  into  danger,  and  still  claim  to 
be  in  the  exercise  of  due  care  for  her  own  safety.  While  it 
is  not  proper  to  instruct  juries  as  to  what  will  constitute 
negligence  in  approaching  railroad  crossings  of  streets  and 
highways,  it  nevertheless  remains  true,  that  no  ordinarily 
prudent  and  careful  person  will  attempt  to  cross  a  railroad 
track  without  looking,  or  listening,  or  ascertaining  by  some 
means  whether  it  is  safe  to  cross.  Kecoveries  have  been 
permitted  in  some  cases  where  the  injured  party  did  not 
appear  to  have  looked  and  listened  for  the  approaching 
train,  but  they  have  generally  been  where  some  circumstances 
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of  excuse  took  the  case  out  of  the  operation  of  the  gen- 
eral rule.  In  this  case  we  see  nothing  in  the  evidence  to 
prevent  the  appellee  from  discovering  the  train  in  ample 
time  to  avoid  injury  had  she  exercised  the  slightest  care  for 
her  own  safety,  which  we  think  she  did  not  do.  Several 
witnesses  testify  to  statements  alleged  to  have  been  made 
by  appellee  after  her  injury,  tending  to  show  that  she  saw 
the  train  approaching,  but  being  in  a  hurry,  thought  she 
could  beat  it  over  the  crossing,  and  in  attempting  to  do  so 
got  caught  and  injured. 

The  witness  Bute,  who  was  a  passenger  on  the  train  and 
helped  to  carry  appellee  to  her  sister's  house  after  the  acci- 
dent, testifies  that  the  sister,  Mrs.  Wilhelm,  asked  appellee 
what  made  her  do  it,  and  her  reply  was,  "Because  I  was  in 
a  hurry,  and  it  was  all  my  fault." 

Dr.  Weiss,  the  surgeon  who  treated  her  after  the  injury, 
swears  that  appellee  told  him  she  saw  the  train  coming  and 
ran  to  beat  it  across.  A  number  of  other  witnesses  tes- 
tify to  similar  statements,  and  while  they  are  contradicted 
to  some  extent  by  appellee  and  her  sister,  we  think  the  pre- 
ponderance of  the  evidence  shows  that  appellee  did  make 
such  statements,  and  they  would  appear  to  be  consistent 
with  what  seem  to  be  the  facts  of  the  case.  Without  fur- 
ther extending  the  limits  of  this  opinion,  we  feel  constrained 
to  hold  that  appellee  was  not  in  the  exercise  of  ordinary 
care  for  her  own  safety,  but  was  guilty  of  such  negligence 
as  precludes  a  right  of  recovery.  Unfortunate  as  the  injury 
is  to  her,  Ave  are  of  the  opinion  it  was  the  result  of  her  ow^n 
want  of  care. 

Our  conclusion  is,  that  the  court  erred  in  not  sustaining 
appellant's  motion  to  exclude  the  evidence  and  direct  a  ver- 
dict for  appellant,  and  for  that  error  the  judgment  must  be 
reversed.  Under  this  view  of  the  case  it  is  unnecessary  to 
examine  the  other  errors  assigned.    Judgment  reversed. 

Finding  of  Facts  to  be  Made  a  Pabt  of  the  Judgment. 
We  find  that  appellee  was  injured  through  her  own  neg- 
ligence and  want  of  due  care  for  her  own  safety,  and  not  in 
consequence  of  any  negligence  on  the  part  of  appellant  or 
its  employes. 
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Amos  L.  Whiteman  and  Harmon  M.  Whlteman^  Execu- 
tors^ etc.,  T.  Electa  M.  McFarland. 

1 .  LiMiTATiOKS — New  Premise, — In  order  to  take  a  case  out  of  the  stat- 
ute of  limitations  there  must  be  a  promise  to  pay  the  debt  made  within 
the  statutory  period,  but  such  promise  may  be  implied  from  an  express 
and  unqualified  admission  that  the  debt  is  due  and  unpaid,  nothing 
being  said  or  done  at  the  time  to  rebut  the  presumption  of  a  promise 
to  pay. 

Claim  in  Probate. — Appeal  from  the  Circuit  Court  of  Iroquois- 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9,1896. 

Kay  &  Eat,  Fbeb  P.  Mosbis,  and  F.  L.  Hoopsb,  attor* 
neys  for  appellants. 

C.  H.  Payson  and  Nelly  B.  Kbsslbb,  attorneys  for  ap- 
pellee. 

Mb,  Justice  Laoby  dblivebbd  the  opinion  of  the  (/OURt. 

This  was  a  claim  filed  by  the  appellee,  Electa  M.  McFar- 
land, against  the  estate  of  her  father,  Amos  Whiteman,  de- 
ceased, in  the  County  Court  of  Iroquois  County,  at  its  April 
term,  1895.  It  was  a  suit  for  cash  claimed  to  have  been 
loaned  to  deceased,  in  his  lifetime,  during  the  years  1863- 
4-5-6,  aggregrating  the  sum  of  $180,  at  ten  per  cent  interest. 

There  was  a  trial  in  the  County  Court  at  that  term  and 
judgments  against  the  appellants,  as  executors  of  the  estate 
of  Amos  O.  Whiteman,  deceased,  for  $513.90.  On  appeal  to 
the  Circuit  Court  the  case  was  again  tried  by  a  jury,  March, 
1896,  resulting  in  a  verdict  of  $702  in  favor  of  appellee, 
and  judgment  against  the  appellants  for  that  sum,  to  be 
paid  in  due  course  of  administration.  It  will  appear  from 
the  date  of  the  supposed  lending  of  the  money,  a  term  of 
twenty-nine  or  thirty  years  had  elapsed  before  the  death  of 
the  said  Whiteman,  and  before  the  filing  of  the  claim  against 
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his  estate,  and  that  the  statute  of  limitations  had  many  times 
ran  against  the  claim  unless,  as  insisted  by  appellee,  that 
the  bar  of  the  statute  was  avoided  by  promises  made  by 
deceased  to  pay  her  within  the  limits  of  the  statute. 

The  death  of  Whiteman  took  place  March  5, 1895. 

The  statute  of  limitations  was  relied  upon  in  defense  of 
the  action,  and  while  it  is  not  claimed  that  the  claim  would 
not  be  taken  out  of  the  statute  of  limitations  if  the  evidence 
showed  subsequent  promise  within  the  statute,  yet  it  is 
insisted  that  admitting  all  that  was  testified  to  by  the  dif- 
ferent witnesses  it  does  not  show  enough  to  legally  revive 
the  claim,  and  the  witnesses  were  not  entitled  to  belief,  and 
that  appellee's  evidence  was  sufficiently  contradicted  by 
that  of  the  appellant,  and  that  therefore  the  verdict  was 
.contrary  to  the  evidence.  It  is  insisted  that  appellee  failed  to 
prove  and  establish  her  claim  in  the  first  instance,  as  well 
;as  to  show  its  revival  by  a  new  promise. 

The  appellee  was  barred  from  being  a  witness  in  her  own 
'behalf  under  the  statute  and  relied  entirely  for  the  establish- 
iment  of  her  claim,  and  also  its  revival  under  the  statute,  to 
^evidence  tending  to  show  the  admissions  of  Whiteman  in  his 
difetime,  and  his  subsequent  promises  to  pay  the  debt. 

The  witnesses  called  on  the  part  of  appellee  to  establish 
'.the  claim,  and  the  subseq  uent  promise  to  pay,  were  as  follows : 
Isaac  Thomas,  James  C.  Kane,  Mrs.  Emily  Webster,  L.  C. 
Whiteman,  James  T.  Watkins,  Mrs.  S.  C.  Whiteman,  David 
Tebo,  Arthur  Whiteman  and  Ethel  Whiteman. 

The  evidence  failed  to  show  the  loan  of  the  money  except 
to  the  amount  of  sixty  to  one  hundred  dollars,  except  by 
iihe  testimony  of  Ethel  Whiteman,  whose  evidence  is  mainly 
relied  upon  to  bring  the  case  within  the  statute  of  limita- 
tions. She  testified  that  she  was  at  the  deceased's  residence 
;at  a  birthday  party  on  the  9th  of  August,  1895,  and  that 
appellee  was  there;  that  a  conversation  took  place  between 
them. and  the  deceased  concerning  this  debt,  and  that,  as  near 
;as  she  could  remember,  they  were  on  the  porch  and  she  was 
sitting  on  the  steps  with  her  sister,  and  they  brought  up 
:  something  about  .thi&school  money.    (The  appellee  claimed 


Second  District — May  Term,  1896.       297 

Whiteman  v.  McFarland. 

to  have  earned  this  money  teaching  school,  during  the  years 
in  which  it  was  claimed  to  have  been  loaned.) 

The  witness  then  testified  that  in  that  conversation  the 
deceased,  her  grandfather,  then  said  to  the  appellee,  her 
aunt,  "  Well,  I  intend  to  pay  you."  Appellee  said,  "  Well,  it 
isn't  much,  but  every  little  helps."  Deceased  said,  "  Well, 
$180  with  interest  will  be  no  small  amount." 

The  witness  testified  on  being  recalled  that  she  got  to  the 
deceased's  home  between  nine  and  ten  o'clock;  she  thinks 
it  was  later  than  nine  and  not  later  than  ten  o'clock.  On 
cross-examination  the  witness  stated  that  at  the  conversation 
spoken  of  the  appellee  said,  ''It  isn't  much,"  and  that 
witness  spoke  up  and  said,  "  How  much  is  it  ? "  Deceased 
said,  "  One  hundred  and  eighty  dollars;"  and  appellee  said, 
"  Well,  it  don't  amount  to  much,"  and  deceased  replied,  "One 
hundred  and  eighty  dollars  and  the  interest  will  be  no 
small  amount." 

The  sister  of  appellee  who  heard  the  conversation  is 
claimed  by  appellee  to  have  been  sick  and  unable  to  be 
present  as  a  witness.  Another  one  or  more  of  appellee's 
witnesses  testified  that  on  another  occasion  deceased 
admitted  that  he  was  paying  ten  per  cent,  and  that  was  the 
rulins:  rate  of  interest  when  he  borrowed  it. 

It  is  insisted  that  this  does  not  amount  to  such  a  promise 
as  would  save  the  running  of  the  statute  of  limitations,  but 
we  think  if  it  was  uncontradicted  it  would  be  sufficient  to 
authorize  a  jury  to  find  there  was  such  a  promise. 

It  is  laid  down  in  several  cases  decided  in  the  Supreme 
Court  that  in  order  to  take  the  case  out  of  the  statute  of 
limitations  there  must  be  a  promise  to  pay  the  debt,  but 
such  promise  may  be  implied  from  an  express  and  unquali- 
fied admission  that  the  debt  is  due  and  unpaid,  nothing  being 
said  or  done  at  the  time  to  rebut  the  presumption  of  a 
promise  to  pay.  It  need  not  be  an  express  promise.  "  Any 
language  of  the  debtor  to  the  creditor  clearly  admitting  the 
debt  to  be  due  and  unpaid,  and  showing  an  intention  to  pay 
it,  will  be  considered  an  implied  promise  to  pay  and  will  take 
the  case  out  of  the  statute."     Wooters  v.  King,  Adm'r, 
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54  111.  343;  Ayers  v.  Richards,  12  111.  146;  Keener  v.  Crull, 
19  111.  189;  Carroll  et  al.  v.  Forsyth,  69  111.  127;  and  many 
other  cases  might  be  cited. 

According  to  the  evidence  for  appellee,  deceased  admitted 
to  Emily  Webster  that  he  had  borrowed  $60,  which  she 
had  earned  teaching  school.  This  was  in  1864.  And 
deceased  admitted  to  L.  C.  Whiteman,  brother  of  appellee, 
that  he  owed  appellee  some  money,  and  he  intended  to  pay 
her;  that  was  about  four  years  before  his  death.  The  same 
witness  also  saw  his  father  get  money  from  appellee  twice, 
the  first  time  $40,  in  1864,  the  next  time  in  the  spring 
of  1866,  and  he  said  he  would  pay  her  interest  on  the 
money.  Mrs.  S.  0.  Whiteman  testified  that  deceased,  in 
1 869,  told  her  in  the  presence  of  appellee  that  he  got  appel- 
lee's school  money,  and  that  he  intended  to  pay  her  every 
cent  with  ten  per  cent  interest  every  year,  and  that  he  told 
her  the  same  in  the  presence  of  appellee  in  1883  and  1884. 

Deceased  said,  in  1883,  to  Mrs.  S.  C.  Whiteman,  the  reason 
he  did  not  pay  appellee  more  promptly  was  that  she  would 
wait  and  others  would  not,  and  that  when  he  got  the  money 
that  it  was  rating  at  ten  per  cent  interest  and  that  she 
should  have  ten  per  cent  interest. 

There  is  other  evidence  on  appellee's  behalf  tending  to 
establish  the  original  debt  and  promise  from  time  to  time 
to  pay  it  at  ten  per  cent  interest. 

In  rebuttal  of  this  evidence  appellant  introduced  evidence 
tending  to  show  that  deceased  was  able  to  pay  this  debt 
during  his  lifetime,  if  he  had  seen  proper,  and  that  he  was 
a  prompt  man  to  pay  his  debts;  and  there  was  also  evidence 
tending  to  impeach  some  of  appellee's  witnesses,  showing 
that  they  had  made  contradictory  statements  out  of  court 
against  what  they  had  made  in  court  as  witnesses;  and  that 
one  of  the  witnesses  was  prejudiced  against  deceased,  and  by 
other  witnesses  who  were  present  at  the  birthday  party  testi- 
fied to  by  Ethel  Whiteman,  tending  to  impeach  her  testi- 
mony by  swearing  to  circumstances  tending  to  show  that 
deceased  could  not  have  been  present  on  the  porch  and 
held  the  conversation  which  she  testified  to.    But  this  last 
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testimony  was  not  conclusive  to  show  that  the  conversation 
could  not  have  taken  place  as  she  testified. 

All  the  evidence  and  rebutting  evidence  was  before  the 
jury,  and  it  was  its  peculiar  province  to  decide  as  to  the 
sufficiency  of  the  evidence. 

We  do  not  feel  that  the  evidence  was  not  sufficient  to 
justify  the  jury  in  its  verdict. 

We  do  not  think  that  the  objections  urged  to  the  third, 
fourth,  fifth  and  sixth  instructions  given  for  appellee  can  be 
sustained.  In  answer  to  the  objection  that  there  was  not 
sufficient  evidence  on  which  to  base  those  instructions,  we 
will  say  that  we  think  there  was  abundant  evidence  to  submit 
to  the  jury  on  the  questions  involved  both  as  to  the  amount 
of  the  debt  originally  and  the  subsequent  promise. 

There  are  other  objections  of  lesser  importance  that 
have  been  urged  by  the  appellant  against  the  admission  of 
evidence  by  the  Circuit  Court,  which  we  do  not  think  of 
sufficient  importance  to  require  an  examination  in  detail, 
but  we  will  say  in  general  that  while  there  might  have 
been  some  slight  error  on  the  part  of  the  court  in  such  ad- 
mission, such  error,  if  any,  could  not  have  injuriously 
aflfected  the  verdict  of  the  jury  to  the  prejudice  of  the  ap- 
pellant. 

There  is  only  one  question  in  this  case  that  this  court  has 
any  doubt  about,  and  that  is  in  regard  to  the  sufficiency  of 
the  evidence  showing  the  admissions  of  deceased  to  sustain 
the  verdict  as  to  the  entire  amount  of  interest  allowed.  The 
admission  was,  in  substance,  that  deceased  owed  the  $180, 
with  interest,  but  the  rate  of  interest  was  not  stated.  But 
as  there  was  evidence  of  other  witnesses  tending  to  show 
the  original  amount  agreed  to  be  paid  was  ten  per  cent, 
the  jury  had  a  right  to  refer  such  admissions  to  the 
original  promise  and  agreement,  and  to  hold  deceased's  ad- 
mission to  Ethel  Whiteman  sufficient  to  sustain  the  claim 
of  ten  per  cent,  and  there  was  no  error  on  the  part  of  the 
jury  in  returning  a  verdict  for  that  amount. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 
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Bockford  Gas  Light  &  Coke  Company  y.   Tabitha  E. 

Ernst. 

1.  Gas  Companies — Degree  of  Care  Required  of. — A  gaa  company 
deals  with  a  dangerous  agent  for  profit,  and  should  exercise  care  pro- 
portioned to  the  dangers  from  which  it  is  its  duty  to  protect  the  persons 
and  property  of  others. 

2.  Same — Liability  of  for  Damage  done  by  Escaping  Oas. — A  gas 
company  is  liable  without  notice,  for  all  damages  caused  by  gas  escaping 
from  its  pipes,  where  leaks  occur  through  the  fault  of  the  company;  if 
they  occur  through  the  fault  of  another,  liability  attaches  as  soon  as  the 
company  has  had  notice  and  time  to  repair. 

8.  Streets-^ Jnferc«i  of  Owner  of  Abutting  Property  in  Trees.— 
While  a  property  owner  has  no  claim  to,  or  control  over,  trees  growing  in 
a  street  in  front  of  his  premises  as  against  the  municipality,  yet  as 
against  third  persons  negligently  injuring  or  destroying  them  he  may 
recover. 

4.  Evidence— il»  to  the  Cause  of  an  Injury — Similar  Cases. — Where 
one  of  the  questions  in  controversy  in.  a  case  is,  whether  gas  permeating 
the  soil  would  have  the  effect  to  poison  and  kill  the  roots  of  trees,  it  is 
proper  to  admit  evidence  tending  to  show  that  trees  other  than  the  ones 
alleged  to  be  injured,  were  destroyed  or  damaged  by  gas  escaping  from 
the  same  pipe  as  that  said  to  have  caused  the  injury  complained  of. 

Trespass  on  the  Case,  for  injuries  done  by  escaping  gas.  Appeal 
from  the  Circuit  Cjonrt  of  Winnebago  County;  the  Hon.  James  Shaw, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1696.  Affirmed. 
Opinion  filed  December  9,  1896. 

E.  P.  and  Eobbrt  Lathrop,  attorneys  for  appellant. 
K.  K.  Welsh,  attorney  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  appeal  is  prosecuted  from  a  judgment  for  $376 
recovered  by  appellee  in  an  action  on  the  case  for  injury  to 
shade  and  ornamental  trees  growing  upon  her  residence  lot, 
and  upon  the  street  fronting  her  lot,  and  for  injury  to  her 
household  goods,  caused  by  the  escape  of  gas  from  a  break 
in  the  street  main  of  appellant  passing  along  appellee's  prop- 
erty. 
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The  evidence  in  the  record  shows  that  in  a  gas  main 
owned  and  controlled  by  appellant  lying  along  the  street  in 
front  of  appellee's  property  there  was  a  large  leak  from 
which  gas  escaped  and  permeated  the  soil  in  which  her 
shade  trees  were  growing  and  through  it  reached  the  cellar 
and  house  of  appellee.  Appellee  contended  that  the  effect 
of  the  gas  permeating  the  soil  about  the  roots  of  the  trees 
was  to  poison  and  destroy  them.  This  was  denied  by  ap- 
pellant, and  it  was  insisted  that  the  trees  were  injured  and 
destroyed  by  drouth  and  worms.  While  the  evidence  upon 
that  point  was  conflicting,  we  think  the  preponderance  shows 
that  trees  and  shrubbery  may  be  injured  and  destroyed  by 
the  action  of  coal  gas  upon  their  roots,  and  that  in  this  case 
such  result  was  produced  upon  appellee's  trees  by  gas  escap- 
ing from  appellant's  street  main. 

Appellant  insists  that  the  charge  of  negligence  was  not 
supported  by  the  evidence,  but  that  it  was  made  to  appear 
that  the  gas  main  was  constructed  of  good  material  and  in 
approved  style;  that  a  thorough  inspection  at  the  place  in 
question  was  made  a  short  time  before  the  time  of  the 
allocked  injury  without  discovering  any  leakage,  and  that  the 
break  was  repaired  within  a  reasonable  time  after  appellant 
barned  of  it. 

In  the  operation  of  its  business  a  gas  company  is  bound 
to  exercise  such  care  and  diligence  as  to  avoid  injury  to  the 
health  and  property  of  others  by  the  escape  of  gas.  For 
commercial  profit  it  deals  with  a  dangerous  agent,  and  the 
degree  of  care  devolving  upon  it  should  be  proportional  to 
the  dangers  which  it  is  its  duty  to  avoid.  Shearman  and 
Redfield  on  Negligence,  3d  edition,  Sec.  336;  Emerson  v. 
Lowell  Gas  Light  Co.,  3d  Allen,  410. 

If  injury  is  done  to  adjoining  property  by  reason  of  de- 
fective material  used  in  pipes  employed  to  convey  the  gas 
along  the  streets  of  a  city,  because  of  the  imperfect  manner 
in  which  the  pipes  are  laid,  or  because  of  failure  to  repair 
breaks,  whether  caused  by  its  own  fault  or  that  of  another, 
the  injured  property  owner  has  a  right  of  action  to  recover 
for  all  damage  sustained  by  him.    In  case  of  a  break,  if  it 
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occurs  through  its  own  fault,  the  company  is  liable  without 
notice.  If  it  occurs  through  the  fault  of  another,  liability 
attaches  as  soon  as  the  company  has  had  notice  and  time  to 
repair.  If  a  reasonable  inspection  of  the  mains  and  pipes 
of  a  system  would  have  discovered  a  leak,  and  such  was  not 
made,  the  company  would  be  liable.  If  the  damage  occurs 
from  a  break  which  has  existed  for  several  days,  and  which 
could  have  been  discovered  by  proper  inspection,  that  is,  of 
itself,  evidence  of  negligence. 

In  this  case  the  break  was  caused  by  the  action  of  the 
frost  in  contracting  the  pipe.  It  could  have  been  avoided 
by  planting  the  pipe  deeper  in  the  ground. 

The  leakage  of  the  gas  began  about  the  first  of  January 
and  continued  up  to  the  fifth  of  February  following,  with- 
out being  repaired.    The  company  was  guilty  of  negligence. 

We  do  not  agree  with  counsel  for  appellant,  that  appellee 
could  not  recover  damages  for  the  destruction  of  the  two 
elm  trees,  planted  by  her  nineteen  j'^ears  before,  in  the  street 
immediately  in  front  of  her  premises.  While  it  is  true  she 
could  have  no  property  in,  or  control  of,  the  trees  as  against 
the  municipality,  yet  as  against  third  persons  negligently 
injuring  or  destroying  them,  she  may  recover. 

It  was  not  error  to  admit  evidence  tending  to  show  that 
trees  upon  the  other  side  of  the  street  were  destroyed  or 
injured  by  escaping  gas.  That  escaping  gas,  permeating 
the  soil,  would  have  the  elBfeot  to  poison  and  kill  the  roots 
of  trees,  was  a  disputed  question  material  to  the  issue,  and 
any  evidence  tending  to  establish  or  negative  appellee's  con- 
tention, was  proper. 

We  see  no  error  of  the  trial  court,  either  in  refusing 
instructions  asked  by  appellant,  or  in  giving  instructions  for 
appellee.    Aflirmed. 


James  E.  Eagle  v.  Henry  H.  Tronp  et  al. 

1.  Appellate  Court  "Practice— Consideration  of  Alleged  Errors. — 
Whether  instructions  given  and  refused  were  strictly  accurate,  in  all 
respects,  as  applied  to  the  facts  of  a  case,  need  not  be  considered  in  a 
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court  of  appeal  if  it  appears  from  the  evidence  and  the  verdict,  that  the 
p:iviug  and  refusing  of  them  did  no  harm  to  the  appellant. 

2.  CoNTBACTS — A  Contract  Construed. — A  person  entered  into  a  con- 
tract not  to  sell  lumber  in  a  particular  town,  or  to  interfere  in  any  way 
with  the  lumber  business  in  such  town.  Held,  that  sales  made  in  such 
town,  of  lumber  to  be  used  there,  but  to  be  delivered  to  purchasers  in 
other  places,  were  violations  of  the  contract. 

Assnmpsit,  on  a  special  contract.  Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  R.  Starb,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9, 1896. 

Paddock  &  Cooper,  attorneys  for  appellant. 

T.  P.  BoNFiBLD,  W.  E.  Hunter  and  H.  K.  Wheeler, 
attorneys  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  in  assumpsit  by  appellees,  under  the  firm 
name  of  H.  H.  Troup  &  Co.,  against  appellant,  to  recover 
damages  for  the  violation  of  a  good-will  contract  between 
them,  given  in  consideration  of  a  sale  of  appellant's  lumber 
yard  in  Kankakee,  to  appellees,  dated  March  5,  1891. 
■  The  contract  sued  on  provides  that  appellant  would  not 
"  enter  into  the  lumber  business  in  any  way,  shape  or  form, 
nor  sell  lumber  or  building  material  on  commission  or  for 
friendship,  or  in  any  way  interfere  with  the  lumber  busi- 
ness in  Kankakee  (and  other  places  named),  as  long  as 
appellees  remained  in  the  lumber  business  in  Kankakee, 
Illinois,"  and  appellant  agreed  that  he  would  pay  to  appel- 
lees "  $100  for  every  offense  committed  by  interfering  in 
any  way  with  the  lumber  business  in  the  town,  as  stated 
above." 

The  case  was  tried  by  a  jury,  and  there  was  a  verdict  in 
appellee's  favor  of  $1,290,  and  judgment  was  rendered 
thereon  by  the  court  in  favor  of  appellees. 

The  appellant  objects  to  the  giving  of  appellees'  instruc- 
tion No.  1,  as  follows :  "  You  have  no  right  to  charge  the 
sum  of  $100  for  each  violation,  unless  you  find  from  the 
evidence  that  the  said  amount  was  fixed  by  the  parties  as  a 
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penalty  to  secure  the  performance  of  the  contract; "  and  it 
is  objected  that  the  court  erred  in  refusing  instructions  Nos. 
16  and  17,  offered  by  appellant,  also  in  relation  to  the  pen- 
alty; and  in  refusing  appellant's  refused  instruction  No.  13, 
in  regard  to  the  burden  of  proof. 

"Whether  the  instructions  were  strictly  accurate  in  all 
respects,  as  applied  to  the  facts  of  the  case,  we  need  not 
consider,  as,  under  the  evidence  and  verdict  of  the  jury,  the 
giving  and  refusing  of  them  worked  no  harm  to  the  appel- 
lant. It  is  insisted  that  the  $100  named  in  the  contract  for 
violation  thereof  should  be  regarded  as  a  penalty,  and  not 
as  liquidated  damages. 

Whether  this  is  so  or  not,  the  jury  must  have  held  it  as 
a  penalty,  and  not  as  liquidated  damages;  otherwise  the 
verdict  would  have  been  six  to  ten  thousand  dollars,  instead 
of  $1,290. 

It  seems  from  the  evidence  that  the  verdict  is  largely 
within  the  bounds  of  the  actual  damages  even,  and  the  evi- 
dence would  have  justified  a  much  larger  amount  for  actual 
damages. 

The  evidence  tends  strongly  to  show  that  appellant  never 
intended  to  abide  by  the  contract,  and  deliberately  and 
willfully  violated  it. 

The  device  of  selling  to  customers  in  Kankakee,  and 
delivering  in  Chicago  and  other  places,  can  not  avail  appel- 
lant. 

Such  sales  interfered  with  appellee's  business  the  same  as 
in  Kankakee. 

The  technical  objection  as  to  the  introduction  of  evi- 
dence, contents  of  books,  telegrams,  etc.,  if  error  at  all,  is 
not  reversible  error. 

Seeing  no  serious  error  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 
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Fidelia  I.  Hewes  and  J.  C.  Doescher  y.  Tillage  of  Crete.  »i5i349 

1.  Real  Estate— Bi?idingr  Effect  of  Plats. — A  village  was  surveyed 
and  platted  and  the  plat  duly  acknowledged  and  filed  for  record.  Held, 
that  a  mistake  in  the  original  survey  could  not  be  corrected  by  a  resur- 
vey,  and  that  the  public  as  well  as  private  parties  who  had  purchased 
by  the  recorded  plat  must  be  governed  by  it. 

2.  Streets— -Abandonment  of. — Where  land  was  platted  as  part  of 
the  streets  of  a  village,  but  was  afterward  fenced  and  occupied  for 
twenty-two  years  before  the  organization  of  the  village,  and  was  held  for 
thirteen  years  after  such  organi^tion,  any  right  of  the  village  to  such 
land  was  held  to  have  been  abandoned. 

3.  Dedication — Not  Bindiny  Until  Accepted. — An  acceptance  of  land 
dedicated  for  a  street  must  be  held  to  have  been  made  in  view  of  the 
conditions  as  they  existed  at  the  time  of  the  acceptance,  and  a  piece  of 
land  which  was  conveyed  and  fenced  after  the  dedication,  but  previous 
to  the  acceptance,  will  be  held  to  have  been  withdrawn  from  such  dedi- 
cation. 

Agreed  Case,  submitting  for  decision  the  right  of  a  village  to  use  cer- 
tain land  as  a  street.  Appeal  from  the  Circuit  Court  of  Will  County; 
the  Hon.  Charles  Blanch ard,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1896.  Reversed  with  directions.  Opinion  filed  Decem- 
ber 0,  1896. 

Hill,  Haven  &  Hill,  attorneys  for  appellants. 
C.  W.  Brown,  attorney  for  appellee. 

Mr.  Justice  Crabtrer  delivered  the  opinion  of  the 
Court. 

This  was  an  agreed  case,  submitting  to  the  determination 
of  the  Circuit  Court  the  following  questions,  viz. : 

1.  As  to  whether  or  not  certain  fences  of  appellant,  ex- 
tending from  the  north  line  of  North  street,  on  or  near  the 
west  line  of  Benton  street,  in  front  of  properties  owned  by 
appellants,  in  the  village  of  Crete,  were  upon  the  true  west 
line  of  Benton  street. 

2.  If  such  fences  were  not  on  the  true  west  line  of  Ben- 
ton street,  in  front  of  the  properties,  then  how  far  to  the 
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east  or  west  of  where  they  then  stood*,  said  true  west  line 
was  or  should  be. 

3.  If  said  fences  should  be  found  not  to  be  upon  the  true 
west  line  of  Benton  street,  in  front  of  said  properties,  then 
whether  or  not,  as  against  the  village  of  Crete,  the  owners 
of  said  properties  were  or  were  not  entitled  to  have  and 
maintain  said  fences  as  they  then  stood.  And  it  was  stipu- 
lated that  if  said  fences  were  not  on  the  true  West  line  of 
Benton  street,  and  the  owners  were  not  entitled  to  maintain 
them  where  they  then  stood,  the  costs  should  be  taxed 
against  appellants,  and  the  court  should  have  the  power  to 
order  the  removal  of  the  fences  and  enforce  its  decree  as  in 
other  cases.  And  it  was  further  stipulated  that  if  said 
fences  were  on  the  true  line,  or  if  the  owners  were  entitled 
to  maintain  them  where  then  located,  the  costs  should  be 
taxed  against  appellee.  Either  party  was  to  have  the  right 
of  appeal  to  the  Appellate  or  Supreme  Court. 

The  court  below  found  against  appellants,  that  the  fences 
were  not  upon  the  true  west  line  of  Benton  street  in  front 
of  the  properties  of  appellants,  but  stood  east  of  such  west 
line  some  twelve  or  more  feet,  and  ordered  appellants  to 
remove  them  within  sixty  days,  and  in  default  thereof  the 
officers  of  the  village  of  Crete  were  authorized  to  make 
such  removal,  and  the  costs  of  the  proceeding  were  ordered 
to  be  taxed  against  appellants.  The  appellants  excepted  to 
this  order  or  decree  of  court,  and  prosecute  this  appeal. 

The  village  of  Crete  was  surveyed  and  platted  by  Jede- 
diah  WooUey,  county  surveyor  of  Will  county,  October  5, 
1848,  for  Willard  Wood,  who  duly  acknowledged  the  plat 
May  12,  1849,  on  which  date  it  was  filed  for  record.  Tlie 
village  of  Crete  was  not  incorporated  until  the  year  iSSO. 

We  think  the  rights  of  the  parties  must  be  ascertained 
by  reference  to  the  WooUey  plat  which  shows  the  east  line 
of  Benton  street  to  be  located  upon  the  section  line.  Even  if 
in  surveying  WooUey  made  an  error,  we  think  it  can  not  now 
be  corrected  by  a  resurvey,  but  the  pubUc,  as  well  as  private 
parties  who  have  purchased  by  the  recorded  plat,  must  be 
governed  by  it.     We  are  of  the  opinion  further,  that  inas- 
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much  as  the  fences  in  question  were  erected  many  years 
before  the  village  of  Crete  came  into  being,  and  have  been 
maintained  where  they  are  now  located  for  some  thirty-five 
years  or  more,  the  public  must  be  held  to  have  lost  the  strip 
in  controversy  by  abandonment,  even  if  it  ever  had  it.  In 
fact  this  istrip  was  never  accepted  by  the  public  authorities. 
The  acceptance  of  the  dedication  must  be  held  to  have  been 
made,  if  at  all,  in  view  of  the  fences  as  they  existed  at  the 
time,  and  as  the  strip  in  controversy,  by  conveyances  and 
fencing,  was  withdrawn  from  the  dedication  offered  by  the 
plat  before  there  was  any  acceptance,  the  public  acquired  no 
rights  therein. 

The  decree  is  reversed,  with  directions  to  the  Circuit  Court 
to  enter  a  decree  finding  for  appellants,  and  that  their  fences 
are  on  the  true  west  line  of  Benton  street,  and  that  they 
have  a  right  to  maintain  them  where  they  are  now  located, 
and  the  costs  will  be  taxed  against  appellee  in  accordance 
with  the  agreement.    Reversed  with  directions. 


Chicago  &  N.  W.  Ry.  Co.  v.  Patrick  Delaney,  ( 

1.  Ordinary  Carb^To  he  Judged  by  the  Circumstances  of  Each 
Case. — Negligence  and  ordinary  care  are  relative  quantities.  Where  the 
danger  is  very  great,  ordinary  care  requires  closer  watchfulness  than  it 
does  in  a  case  where  the  danger  is  only  slight.  A  jury  has  a  right  to 
consider  the  extent  of  the  danger  to  a  person  who  was  injured,  and  to 
determine  what  ordinary  care  required  of  the  person  charged  with  negli- 
gence. 

2.  Fkixow-Servants— W/u>  are,  a  Question  of  Fact  for  the  Jury, 
— Whether  a  person  suing  for  damages  for  personal  injuries  was  hurt 
through  the  negligence  of  a  fellow-servant,  is  a  question  of  fact  for  the 
jury. 

3.  Save— When  the  Doctrine  Does  Not  Apply, — It  is  the  duty  of  a 
railroad  company  to  furnish  to  its  employes  proper  appliances  and  a 
safe  road  bed.  and  it  can  not  justify  a  failure  to  do  so  by  showing  negli- 
gence on  the  part  of  a  fellow-servant  of  one  who  has  been  injured. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  LaSalle  County;  the  Hon.  Dorrancb  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed  in  part.  Opinion 
filed  December  9,  1896. 
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Wm.  Barob,  attorney  for  appellant. 

James  W.  Duncan,  attorney  for  appellee;  Lincoln  & 
Stead  and  Duncan  &  Haskins,  of  counsel. 

Mb.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  by  appellee  against  appellant  for  dam- 
ages received  by  being  injured  so  as  to  lose  a  leg'^while  he 
was  acting  as  foreman  of  a  switching  crew  at  Spring  Valley, 
Illinois.  The  main  charge  of  negligence  was  that  cars  filled 
with  coal  were  switched  in  on  the  side  track  at  appellant's 
yards,  and  in  so  doing,  from  about  two  to  four  o'clock  p. 
iL,  November  14, 1893,  the  draw-bar  was  broken  off  one  of 
the  cars  and  laid  upon  the  track,  when,  about  nine  o'clock 
at  night,  appellee,  in  switching  the  cars  on  the  main  track, 
while  riding  on  the  foot-board  of  the  pilot,  was  injured  by 
the  foot-board  being  turned  under  the  pilot  and  appellee's 
leg  injured  so  that  he  was  compelled  to  have  it  amputated. 

The  verdict  in  the  case  was  for  $12,500,  and  the  point 
having  been  raised  in  this  court  by  the  appellant  that  the 
damages  were  excessive,  and  this  court  holding  that  such 
was  the  case,  required  a  remittitur  by  appellee  of  $6,500,  and 
on  the  30th  day  of  June,  1896,  appellee,  by  his  attorney, 
came  into  court  and  filed  a  remittitur  in  writing  and  oflPered 
to  remit  the  sum  required  from  the  judgment. 

Having  done  this,  the  question  of  excess  of  damages  is 
eliminated  from  the  case,  as  this  court  is  of  the  opinion  that 
if  appellee  is  entitled  to  recover  at  all,  the  sum  of  $6,000 
would  not  be  excessive.  We  will,  then,  proceed  to  the  con- 
sideration of  the  case. 

The  declaration  consists  of  two  counts;  the  first  alleges 
that  the  defendant  was  engaged  in  operating  a  railroad  con- 
sisting of  tracks,  and  particularly  track  No.  3,  leading  into 
and  connecting  with  coal  shaft  No.  1  in  Spring  Valley;  that 
appellant  carelessly  permitted  track  No.  3  to  be  obstructed 
by  a  large  and  weighty  iron  object  known  as  a  draw-bar,  of 
which  obstruction  the  plaintiff  had  no  knowledge,  and  while 
he  was  in  the  employment  of  the  defendant  as  night  switch- 
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man,  and  in  the  pdrformance  of  his  daties,  and  standing  upon 
the  foot-board  of  the  pilot  of  the  engine,  and  proceeding 
along  track  Ho.  3  in  the  exercise  of  all  due  care  and  caution, 
said  foot-board  came  in  contact  with  the  said  draw-bar  and 
the  left  foot  of  the  plaintiflf  was  caught  and  wounded  and 
shortly  thereafter  amputated. 

The  second  count  charges  negligence  upon  the  part  of  the 
appellant  in  placing  upon  the  said  locomotive  and  pilot  a 
foot-board  that  extended  too  close  to  the  rails  to  be  reason- 
ably safe,  and  that  that  was  the  cause  of  the  injury. 

Appellant  filed  a  plea  of  the  general  issue. 

The  yards  at  Spring  Valley  are  known  as  Nos.  1  and  2,  and 
in  this  case  are  designated  as  Shaft  !No.  1  and  Shaft  No.  2. 
Several  tracks  are  in  yard  No.  !;•  among  them  Nos.  1,  2,  3 
and  4.  The  evidence  tends  to  show  that  both  these  yards 
were  clean  of  all  scraps  of  iron  or  other  obstruction  on  the 
14th  of  November,  1893,  it  being  the  evening  of  that  day 
when  the  plaintiff  was  hurt.  Track  No.  3  in  yard  No.  1 
was  cleaned  between  eleven  and  twelve  o'clock  in  the  fore- 
noon of  that  day.  Track  No.  3  was  again  inspected  by  the 
foreman  in  the  afternoon,  but  whether  before  or  after  the 
draw-bar  in  question  fell  upon  the  track  does  not  appear. 

The  sun  set  at  4:40  o'clock  on  that  day,  and  it  was  dark 
at  6  o'clock. 

George  B.  Draper  was  the  yard  master  or  switchman  and 
employed  appellee  and  the  day  and  night  crews. 

The  evidence  teifds  further  to  show  that  from  about  two 
to  four  o'clock  in  the  afternoon  of  that  dav,  that  car  No. 
8866,  loaded  with  lump  coal,  was  taken  from  track  No.  1  and 
put  upon  track  No.  3  about  eleven  o'clock  in  the  forenoon 
of  that  date.  In  doing  so,  the  evidence  tends  to  show,  the 
draw-bar  of  the  said  last  mentioned  car  was  broken  off  and 
left  deposited  upon  said  track  No.  3.  It  was  a  piece  of  iron 
about  eighteen  inches  long,  ten  inches  wide  and  six  or  eight 
inches  thick. 

About  8 :  30  o'clock  in  the  evening  of  that  date  the  plaint- 
iff and  his  crew  proceeded  along  track  No.  3  with  engine 
No.  2b2  to  remove  some  cars  from  it  and   put  them  in  a 
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train  they  were  then  forming.  Appellee  and  two  of  his 
men  were  standing  on  the  foot-board  when  the  pilot  came 
in  contact  with  a  piece  of  draw-bar  that  was  lying  upon  the 
track  between  the  rails  and  his  foot  wascaaght  and  injured 
as  above  stated. 

It  is  insisted  that  the  verdict  is  against  the  weight  of  the 
evidence  and  that  the  court  erred  in  refusing  the  defendant's 
5th,  12th,  13th,  23d  and  24th  instructions  and  in  modifying 
defendant's  8th  and  9th  instructions.  Also  that  the  court 
erred  in  refusing  at  the  close  of  the  testimony  to  exclude 
the  evidence  and  to  instruct  the  jury  to  find  the  defendant 
not  guilty. 

Negligence  and  reasonable  care  are  relative  quantities. 
Where  the  danger  is  very  great,  reasonable  care  requires 
closer  watchfulness  than  it  would  in  a  case  where  the  dan- 
ger is  only  slight,  and  the  circumstances  of  the  injury  in 
this  case,  and  the  cause  of  it,  were  all  before  the  jury.  The 
jury  had  a  right  to  consider  the  extent  of  the  danger  to  a 
person  in  the  condition  of  appellee,  riding  on  a  foot-board 
constructed  as  this  was,  only  six  or  eight  inches  elevated 
above  the  track,  with  reference  to  an  iron,  like  the  draw-bar 
in  this  case,  lying  upon  the  track,  and  to  determine  what 
reasonable  care  required  of  appellant  to  keep  such  an  ob- 
struction oflF  the  track.  And  we  are  unable  to  say  that  the 
jurj^  erred  in  deciding  that  appellant  failed  to  exercise  such 
care.  The  evidence  tended  to  show  that  this  obstruction 
was  lying  on  the  track  from  two  to  four  o^clock  that  day, 
also  that  it  must  have  taken  some  violent  bumping  to  have 
broken  the  draw-bar  in  the  manner  it  was  broken,  and  we 
think  it  would  be  reasonable  to  hold  the  appellant  guilty  of 
neffliffence  in  not  discoverinor  the  fact  that  the  draw-bar  was 
broken  at  the  time  of  the  jar,  or  in  not  discovering  that  it 
was  on  the  track  between  2  o'clock  and  8 :  30  p.  m. 

There  was  evidence  tending  to  show  that  Draper  was 
vice-principal  of  appellee  and  not  fellow-servant;  also  to 
show  that  appellant  failed  to  ^perform  its  duty  to  keep  the 
track  clear  and  to  supply  proper  appliances  for  the  safety 
of  its  emploj^es. 


Second  District — May  TiiRivf,  1896.        311 

C.  &  N.  W.  Ry.  Co.  V.  Delaney. 

The  question  of  whether  appellee  was  injured  on  account 
of  negligence  of  a  fellow-servant  is  a  question  of  fact  for 
the  j\ivy.  Pullman  Palace  Car  Co.  v.  William  Laack,  143 
111.  242;  Sutherland  v.  North  Pacific  Railway  Co.,  43rd 
Fed.  R  646;  U.  S.  Cir.  Ct.  for  Minn.;  Bessex  v.  C.  &  N.  W. 
Ry.  Co.,  45  Wis.  477;  Lewis  v.  St.  L.  &  Q.  M.  R.  R.  Co.,  59 
Mo.  495. 

It  is  therefore  the  duty  of  a  railway  company  to  furnish 
proper  appliances  and  a  safe  road  bed  without  reference  to 
the  question  of  fellow-servants,  as  will  be  seen  by  the  above 
authorities  and  many  others  that  might  be  quoted. 

In  regard  to  the  refusal  and  giving  of  instructions,  and 
modifying  instructions,  we  have  only  to  say  that  we  think 
the  jury  was  fully  and  amply  instructed  on  the  part  of  the 
appellant  in  the  fifteen  instructions  given  on  its  part  out 
of  the  twenty-five  asked;  the  four  modified  instructions, 
as  given,  were  not  a  part  of  the  fifteen  and,  as  we  think, 
not  modified  to  the  injury  of  appellant,  but  properly  mod- 
ified. 

We  also  think  that  after  the  remittitur  the  damages  in 
the  case  are  not  excessive. 

The  remittitur  of  $6,500  offered  by  appellee  from  the 
judgment  is  accepted  and  allowed  by  this  court,  and  the 
judgment  of  the  court  below  affirmed  for  the  sum  of  $6,000. 

It  is  further  ordered  that  appellee  pay  the  costs  of  this 
appeal. 

Mb.  Justice  Crabtree  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the  court  in 
the  conclusions  reached  in  this  case.  I  think  that  the 
excessive  verdict  of  $12,500  shows  that  the  jury  must  have 
been  actuated  by  passion  and  prejudice,  and  the  remittitur 
of  $6,500,  entered  upon  the  demand  of  this  court,  under 
penalty  of  reversal  unless  such  remittitur  were  entered,  does 
not,  in  my  opinion,  purge  the  verdict  of  its  original  vice. 
Even  in  a  case  where  the  plaintiff  establishes  a  good  cause 
of  action,  and  shows  that  he  is  clearly  entitled  to  recover, 
I  think  the  damages  should  be  assessed  by  a  fair-minded 
jury,  and  not  by  this  court. 
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But  in  this  case,  after  a  very  careful  examination  of  the 
evidence,  I  am  of  the  opinion  that  appellee  has  failed  to 
establish  a  right  to  recover  under  either  count  of  his  dec- 
laration. 

The  first  count  charges  negligence  in  permitting  track 
number  three  to  be  obstructed  by  the  draw-bar  which 
caused  appellee's  injury.  But  the  evidence  clearly  shows 
that  on  the  day  of  the  injury  the  yards  and  track  where  it 
occurred  were  thoroughly  cleaned  of  all  obstructions  by  the 
section  foreman  and  his  gang  of  hands,  the  work  being  fin- 
ished between  eleven  and  twelve  o'clock  in  the  forenoon  of 
that  dav.  And  there  is  evidence  that  the  section  foreman 
again  went  over  the  yard  and  inspected  it  in  the  afternoon 
of  the  same  day. 

So  far  as  the  cleaning  of  the  yards  and  track,  and  the 
removing  of  obstructions  therefrom  is  concerned,  I  think 
there  was  no  want  of  reasonable  or  ordinary  care  on  the 
part  of  the  appellant  or  its  emplo3'^es.  The  evidence  does 
not  fix  the  precise  time  when  Draper,  the  yard  master, 
switched  the  cars  onto  track  number  three,  but  it  could  not 
have  been,  at  furthest,  more  than  an  hour  or  two  before 
sunset.  It  appears  from  the  evidence  that  car  No.  8866 
from  which  the  draw-bar,  which  caused  appellee's  injury, 
was  broken,  was  carefully  inspected  by  appellant's  servants 
on  the  evening  of  November  13th,  and  again  on  the  morn- 
ing of  November  14th,  the  day  of  the  injury,  and  this  inspec- 
tion showed,  that  so  far  as  the  draw-bars  were  concerned, 
the  car  was  in  good  order.  It  can  not  therefore  be  reason- 
ably said,  that  as  to  this  car  there  was  any  want  of  due 
care  in  the  matter  of  inspection.  Nevertheless,  the  next 
morning  one  of  the  draw-bars  was  found  broken,  and  no 
doubt  it  was  the  same  one  which  caused  appellee's  injury. 

How  it  came  to  be  broken  oflf  does  not  clearly  appear. 
The  yard  master.  Draper,  testifies  that  when  the  cars, 
(including  No.  8866)  were  set  in  on  track  number  three,  he 
did  not  discover  any  jamming;  "that  they  hit  a  little  hard, 
but  nothing  more  than  what  often  occurs.  That  it  was 
very  common."    This  testimony  appears  to  be  uncontra- 
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dieted,  and,  if  true,  nothing  happened  when  the  cars  were 
set  in,  which,  in  the  exercise  of  reasonable  care,  required 
an  examination  to  see  if  anything  was  broken.  I  fail  to 
find  in  the  record  any  evidence  which  shows  that  the  break- 
ing of  draw-bars,  under  like  circumstances,  was  a  matter  of 
such  frequent  occurrence  as  to  require  an  immediate  inspec- 
tion to  ascertain  whether  any  were  broken  or  not.  On  the 
contrary, it  seems  to  me  it  was  an  unusual  and  unlooked-for 
occurrence — a  mere  accident,  which,  in  the  exercise  of  rea- 
sonable care,  appellant  was  not  bound  to  look  out  for  or 
anticipate. 

If  the  breaking  of  draw-bars  from  cars  under  such 
circumstances  was  a  matter  of  frequent  occurrence,  then  it 
would  seem  that  the  hazard  of  encountering  such  an  obstacle 
was  one  of  the  risks  ordinarily  incident  to  the  employment 
of  appellee,  and  for  an  injury  arising  therefrom,  appellant 
would  not  be  liable.  Under  all  the  circumstances  shown  by 
the  evidence,  I  think  the  appellant  was  not  guilty  of  negli- 
gence in  failing  to  have  the  -yard  and  track  in  question 
cleaned  and  free  from  obstructions,  nor  in  the  inspection  of 
the  car  from  which  the  draw-bar  was  broken,  nor  in  failing 
to  discover  the  broken  draw-bar  upon  the  track.  It  was 
not  then  long  enough  before  dark  to  charge  appellant  with 
constructive  notice,  and  there  is  no  proof  of  actual  notice. 
But  if  it  was  the  duty  of  any  one,  under  the  circumstances, 
and  at  the  time  of  day  or  night,  to  discover  the  broken 
draw-bar,  it  was  that  of  Draper,  the  yard  master,  acting  as 
switchman,  when  he  set  the  cars  onto  the  side  track,  and  if, 
in  that  respect,  he  was  negligent,  I  think  it  was  the  negli- 
gence of  a  fellow-servant  with  appellee,  engaged  in  the  same 
line  of  employment.  He  may  have  been  a  superior  servant, 
or  vice-principal  in  some  respects,  but  certainly  not  as  to 
this  particular  act.  I  think  that  it  does  not  necessarily 
follow,  that  because  one  employe  occupies  a  superior  posi- 
tion, even  though  it  be  to  the  extent  of  having  power  to 
hire  and  discharge,  that  therefore  in  no  event  can  they  be 
fellow-servants.  A  section  foreman  may  have  the  power  to 
employ,  direct  and  discharge  the  members  of  his  gang,  but 
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if,  while  working  with  them,  one  is  injured  by  his  careless- 
ness, the  negligence  might  not  be  that  of  the  employer,  but 
that  of  a  fellow-servant.  For  instance,  if  the  foreman  and 
one  of  his  men  were  carrying  a  bar  of  railroad  iron,  and  the 
foreman  should  carelessly''  drop  it  so  that  the  man  was  in- 
jured, or  if,  in  driving  a  spike,  the  foreman  should  carelessly 
strike  one  of  the  men  with  his  hammer  and  thereby  do  him 
injury,  I  apprehend  it  would  be  the  negligence  of  a  fellow- 
servant  and  not  that  of  the  common  master.  So  in  the  case 
at  bar.  While  Draper  employed  and  directed  appellee  in  his 
work,  yet  they  each  acted  as  foreman  of  a  switching  crew, 
and  each  ran  the  risk  of  injury  from  the  negligence  of  the 
other;  their  relations  in  that  respect  in  my  opinion  made 
them  fellow-servants  within  the  rule.  To  demand  greater 
care  than  seems  to  have  been  exercised  in  this  case  would 
require  the  railroad  companies  to  constantly  patrol  their 
tracks,  to  see  that  there  were  no  obstructions  thereon,  and 
every  time  a  car  was  switched  upon  a  siding,  there  must  be 
a  careful  inspection  and  examination,  to  see  that  nothing 
had  been  broken  and  dropped  upon  the  track.  It  seems  to 
me  this  would  be  requiring  such  extraordinary  care  as  to  be 
unreasonable  and  burdensome  in  the  extreme. 

As  to  the  charge  of  negligence  in  the  second  count  of  the 
declaration,  concerning  the  alleged  improper  construction 
of  the  stub  pilot  and  foot-board  of  the  engine  upon  which 
appellee  was  riding  at  the  tim^  he  was  injured,  I  am  of 
the  opinion  the  evidence  does  not  sustain  the  charge.  On 
the  contrary,  they  appear  to  have  been  properly  constructed 
for  the  purpose  for  which  they  were  designed.  They  were 
not  intended  to  run  over  obstructions  the  size  of  the  broken 
draw-bar  which  caused  the  injury,  and  its  presence  upon  the 
track  was  a  mere  unusual  and  unlooked-for  accident. 

In  that  particular  case,  no  doubt  it  would  have  been  better 
had  the  foot  board  been  higher,  but  in  ordinary  cases  it  was 
high  enough  to  be  reasonably  safe. 

But  even  if  it  be  conceded  that  the  foot-board  was  too 
low,  yet  the  appellee  had  equal  opportunity  with  the  appel- 
lant of  knowing  the  fact.     He  was  no  novice  in  the  use  of 
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such  machinery,  and  he  testifies  to  seeing  the  engine, 
equipped  as  it  was  at  the  time  of  his  injury,  as  early  as  the 
latter  part  of  October,  1893,  when  it  was  at  the  round  house; 
and  he  says  he  was  there,  on  one  occasion,  looking  at  it  for 
ten  or  fifteen  minutes.  The  evidence  shows  that  for  a  num- 
ber of  nights  before  the  injury,  some  eight  or  ten,  he  worked 
on  this  particular  engine  without  complaint.  If  there  were 
any  defects  in  construction  they  were  obvious  and  patent, 
and  could  be  as  well  seen  and  observed  by  him  as  by  any  other 
servants  of  the  company,  and  he  must  therefore  be  presumed 
to  know  of  such  defects  if  any  existed,  and  to  have  been 
willing  to  assume  the  risks,  in  absence  of  any  complaint  on 
his  part  and  a  promise  of  repair  or  change  on  the  part  of 
appellant.  The  law  is  well  settled  that  an  employe  can 
not  recover  for  any  injury  suffered  in  the  course  of  the  busi- 
ness about  which  he  is  employed,  from  defective  machinery, 
after  he  has  knowledge  of  the  defects  and  continues  to  work 
without  promise  or  representations  that  the  defect  will  be 
remedied.  In  such  a  case  it  will  be  presumed  he  voluntarily 
assumed  the  risk,  and  waived  whatever  obligations  rested 
upon  the  employer  to  furnish  complete  and  perfect  appli- 
ances. I  do  not  deem  it  necessary  to  cite  authorities  in 
support  of  this  proposition.  They  are  numerous  in  this 
State.  This  court  has  fully  recognized  the  doctrine  in 
other  cases. 

I  think  the  court  below  erred  in  not  sustaining  the  motion 
to  direct  a  verdict  for  defendant,  and  in  my  opinion  the 
judgment  should  be  reversed. 


Chicago^  B.  &  Q.  B.  B.  Co.  y.  E.  B.  Willard. 

1.  EviDENCB — Admission  by  Agent. — In  a  suit  for  malicious  prosecu- 
tion, the  statements  of  a  detective  employed  by  a  railroad  company, 
made  at  the  time  of  a  preliminary  examination,  on  a  warrant  the 
iflsuance  of  which  is  complained  of,  are  not  admissible  against  the 
company  to  prove  that  the  detective  acted  as  a  representative  of  the 
company,  and  within  the  scope  of  his  authority,  in  causing  the  arrest  of 
the  plaintiff. 
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2.  Same — As  to  Authority  of  Agent, — In  a  suit  against  a  railroad 
company  for  malicious  prosecution,  based  on  an  arrest  caused  by  an 
agent  of  the  company,  the  defendant  may  show  that  the  agent  had  no 
authority  to  make  arrests  or  swear  out  warrants,  unless  especially  in- 
structed so  to  do,  and  that  in  the  particular  instance  he  acted  without 
authority. 

Action,  for  malicious  prosecution.  Appeal  from  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  9,  1896. 

Samuel  Richolson,  attorney  for  appellant;  O.  F.  Price, 
of  counsel. 

J.  E.  Coleman  and  Tbainob,  Browne  &  Ayers,  attor- 
neys for  appellee. 

Mr.  Presiding  Justice  Habkbr  delivered  the  opinion 
OF  THE   Court. 

This  is  an  appeal  from  a  judgment  of  $2,000,  rendered 
against  appellant  in  a  suit  for  malicious  prosecution,  in 
which  appellee  charged  appellant  with  procuring  his  arrest 
and  imprisonment  on  a  false  charge  of  larceny. 

The  fa<;ts  which  led  up  to  the  arrest  of  appellee  were  as 
follows : 

A  car  load  of  potatoes,  which  had  been  shipped  by  H.  S. 
Smith  &  Co.,  of  Minneapolis,  and  which  had  been  refused 
by  the  consignee,  was  upon  the  side  track  of  appellant's 
railroad  at  La  Salle.  The  freight  was  not  paid,  and  appel- 
lant's station  agent,  acting  under  instructions  from  Smith 
&  Co.,  offered  the  potatoes  for  sale.  Appellee  purchased 
them,  agreeing  to  pay  forty  cents  a  bushel.  He  advanced 
$50,  and  agreed  when  he  had  removed  from  the  car  enough 
potatoes  to  cover  that  amount,  to  make  a  further  deposit 
After  he  had  removed  potatoes  amounting  to  about  $95, 
and  had  peddled  them  out  to  various  parties,  he  left  the 
State  and  did  not  return  for  several  weeks.  Franks,  be- 
coming alarmed,  called  upon  C.  H.  Dawson,  a  detective  in 
the  employ  of  appellant^  for  assistance.    About  a  month 


Second  District — May  Term,  1896.        317 

C,  B.  &  Q.  R  R.  Co.  V.  Willard. 

afterward  Dawson,  ascertaining  that  appellee  was  at  Peru, 
Illinois,  swore  out  a  writ  for  appellee  and  procured  his 
arrest. 

An  examination  was  had  before  a  magistrate,  who  held 
appellee  to  bail,  and  in  default  of  bail  to  amount  of  $200, 
committed  him  to  the  county  jail  to  await  the  action  of  a 
grand  jury.  The  entire  expense  of  prosecution  was  borne 
by  Smith  &  Co.,  and  Franks  testified  that  all  action  taken 
by  him  in  the  matter,  was  at  the  instance  of  Smith  &  Co., 
and  not  as  the  agent  of  appellant.  Appellee  was  committed 
on  the  27th  of  December,  1893,  and  remained  in  jail  in 
Ottawa  until  January  13,  1894,  when  he  was  discharged 
because  the  grand  jury  failed  to  return  a  bill  of  indict- 
ment against  him. 

If  a  recovery  can  stand  it  must  be  upon  the  theory  that 
the  acts  of  Dawson  were  those  of  the  railroad  company. 
The  company  defended  mainly  upon  the  ground  that  it  was 
not  a  participant  in  the  criminal  prosecution,  and  that  it  was 
instituted  by  Dawson  without  its  sanction  or  knowledge. 

It  is  argued  here  to  some  extent  that  there  was  probable 
cause  for  making  the  complaint  and  procuring  appellee^s 
arrest,  but  as  the  cause  will  be  submitted  to  another  jury 
we  do  not  care  to  express  our  views  upon  that  feature  of  the 

case. 

It  is  clear  that  there  could  be  no  recovery  against  appel- 
lant unless  the  evidence  showed  either  that  the  arrest  and 
imprisonment  of  appellee  were  procured  at  its  instance,  or 
that  Dawson  in  procuring  his  arrest  acted  within  the  line  of 
his  authority,  or  that  being  advised  of  the  notion  of  Daw- 
son it  suffered  him  to  proceed  without  objection. 

There  is  no  proof  in  the  record  that  the  warrant  upon 
which  appellee  was  arrested  was  procured  at  the  instance  of 
appellant  or  that  appellant  knew  anything  of  the  prosecu- 
tion until  long  after  appellee  had  been  committed  to  jail. 

Counsel  for  api^llee  realized  the  necessity  of  showing 
that  what  Dawson  did  was  as  a  representative  of  appellant, 
and  fell  w^ithin  the  apparent  scope  of  his  authority.  He 
sought  to  do  so  by  the  declarations  of  Dawson  himself,  made 
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before  and  at  the  time  of  the  preliminary  examination.  The 
court  at  first  held  that  he  could  not  make  the  proof  in  that 
mode,  but  afterward,  over  the  objection  of  appellant, 
allowed  him  to  do  so.     That  was  error. 

When  appellant  offered  to  show  by  the  testimony  of  H. 
D.  Judson,  superintendent  of  appellant,  what  the  limit  of 
Dawson's  authority  was,  that  he  had  no  authority  to  make 
arrests  or  swear  out  warrants  unless  specially  instructed  to 
do  so,  and  that  in  the  instance  of  appellee's  arrest  Dawson 
acted  without  instructions,  the  court  refused  to  allow  the 
proof.  In  this  the  court  erred.  Such  testimony  was  very 
important,  in  view  of  the  fact  that  the  contention  of  appel- 
lant, through  the  entire  trial,  was  that  appellee's  arrest  and 
imprisonment  was  at  the  instance  of  Smith  &  Co.,  and  that 
what  was  done  by  Franks  and  Dawson  was  as  the  agents  of 
that  firm  and  not  as  agents  of  appellant. 

We  see  nothing  wrong  with  instructions  given  for  the 
plaintiff. 

For  the  errors  of  the  court  in  ruling  upon  the  admission 
of  testimony  above  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded  for  another  trial. 


Thomas  Doyle  et  al.  v.  The  People^  etc.^  for  nse^  etc. 

1.  Damages— Tr?i«n  Amount  of,  Will  be  Ground  for  the  Reversal  of  a 
Judgment. — Where  the  damages  awarded  to  a  plain ti£F  are  grossly 
excessive,  and  against  the  clear  preponderance  of  the  evidence,  the  judg- 
ment will  be  reversed  on  appeal 

Debt,  on  a  constable's  bond.  Appeal  from  the  Circuit  Ck>urt  of  La 
Salle  County:  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  9,  1896. 

Duncan,  Haskins  &  Panneck,  attorneys  for  appellants. 

C.  S.  CuLLEN  and  Reynolds  &  Purkhiser,  attorneys  for 
appellee. 
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Mr.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  brought  in  the  name  of  the  people,  for  the 
use  of  Maggie  Gunning,  against  Thomas  Doyle,  Frank 
Beinke  and  John  Martin.  Doyle  was  a  constable,  and  the 
other  two  defendants  were  sureties  upon  his  oflRcial  bond. 

The  action  was  upon  the  bond  to  recover,  the  value  of  cer- 
tain personal  chattels  which  Mrs.  Gunning  claims  were  her 
property,  but  which  were  levied  upon  and  sold  by  Doyle,  as» 
constable,  under  a  writ  of  attachment  against  one  John 
Stuckel,  a  son-in-law  of  the  beneficial  plaintiflF. 

There  was  a  recovery  below  for  $250.  Appellants  bring 
the  case  here,  and  insist  on  a  reversal,  upon  two  grounds, 
viz. :  First,  that  the  evidence  does  not  support  a  verdict 
that  the  property  belonged  to  Maggie  Gunning;  second, 
that  the  damages  are  excessive. 

As  no  legal  principle  is  involved,  no  extended  statement 
of  the  facts  is  necessary.  No  complaint  is  made  of  the  rul- 
ings of  the  court  in  admitting  or  rejecting  evidence,  nor  in 
giving  or  refusing  instructions. 

On  the  first  ground  urged  by  appellants,  we  would  not  be 
disposed  to  interfere  with  the  judgment,  especially  as  two 
juries  have  found  the  property  in  question  to  belong  to  Mrs. 
Gunning.  But,  under  the  evidence,  we  regard  the  damages 
as  greatly  excessive,  and  against  the  clear  preponderance  of 
the  testimony.  For  that  reason  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


John  Peck  v.  W.  B.  Hinds  et  al. 

1.  Mechanic's  Liens— T/ic  Statute  Mtist  be  Strictly  Construed.— The 
mechanic's  lien  act  being  in  derogation  of  the  common  law,  must  be 
strictly  construed,  and  no  person  can  have  a  lien  under  it  without  show- 
ing a  strict  compliance  with  its  provisions. 

2.  Same— Notice  of  Sub-contractor's  Claim, — The  notice  required  by 
Sec.  80  of  the  mechanic's  lien  act  must  be  in  writing,  and  must  be 
served  personally;  a  notice  sent  by  mail  is  not  sufficient. 
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3.  Practice— WTian  Holdings  of  the  Trial  Court  WiU  be  Sustained,  — 
The  holdings  of  a  trial  judge  should  be  sustained  if  they  can  be  justified 
from  the  record,  and  if  an  order  dismissing  a  petition  was  correct,  it 
will  be  affirmed  on  appeal,  although  the  defects  in  the  petition  which 
justify  the  dismissal  were  not  called  to  the  attention  of  the  trial  court. 

Mechanic's  Lien  Proceedings. — Appeal  from  the  Circuit  Court  of 
Whiteside  County;  the  Hon.  John  D.  Crabtree,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9,  1896. 

A.  A.  WoLFERSPEROER  and  H.  C.  Ward,  attornevs  for 
appellant. 

C.  L.  Sheldon,  attorney  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  petition  bj^  appellant  to  enforce  a  claim  for 
mechanic's  lien  on  a  lot  belonging  to  appellee  Sarah  A.  Ross, 
for  material  furnished  by  him  to  F.  R.  Hinds,  a  contractor 
and  builder  who  had  built  a  house  on  appellee's  lot  under 
contract  with  her. 

The  bdilance  claimed  to  be  due  appellant  was  $221. 

The  appellant  filed  the  required  statement  of  his  account 
with  the  clerk  of  the  Circuit  Court  of  Whiteside  County 
December  14,  1894. 

On  hearing,  the  court  below  dismissed  the  petition. 

From  such  order  of  the  Circuit  Court  this  appeal  is  taken. 

The  original  contract  to  build  the  house  between  appellee 
and  Hinds  was  for  $S60,  and  afterward  a  bill  of  extras  was 
added  of  $66,  making  a  total  of  $926.  There  was  paid  in 
Cjish  $650  and  appellant  claims  that  there  w<as  a  balance  due 
of  $270,  out  of  which  he  had  a  right  to  be  paid. 

The  appellee  insists  that  the  contract  was  not  completed 
and  that  the  damages  resulting  to  her  by  means  of  the  non- 
completion  of  the  contract,  and  orders  accepted  by  her,  drawn 
by  Hinds,  before  notice  of  appellant's  claim,  and  afterward 
paid,  exceeded  any  balance  due  Hinds  on  the  contract.  The 
appellee  answered,  insisting  that  she  had  no  notice  that 
Hinds  was  paying  for  the  material  for  the  house  until  after 
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the  first  two  payments  were  made,  Si50,  and  the  only  notice 
she  had  then  of  appellant's  claim,  was  that  Peck  met  Ross, 
husband  of  appellee,  on  one  occasion  and  told  him  that 
Hinds  was  behind  on  account  of  the  lumber  which  he,  Peck, 
was  furnishing  for  various  buildings  which  Hinds  had 
under  construction,  and  E.  J.  Ross  told  Peck  he  was  going 
to  pay  Hinds  some  money  in  a  short  time  on  his  contract, 
and  that  if  Peck  so  desired  he  would  have  Hinds  come  to 
his  lumber  office  and  pay  the  money  there;  and  Peck  said  . 
he  wished  he  would  do  so;  that  on  November  13,  1894,  E. 
J.  Ross,  one  of  the  appellees,  went  with  Hinds  to  the  office 
of  Peck,  appellant,  and  there  paid  Hinds,  in  the  presence  of 
the  appellant,  the  sura  of  $200,  to  apply  on  his  contract,  and 
that  appellant  on  that  occasion  received  from  Hinds  $150, 
and  allowed  the  latter  to  retain  $50,  and  appellees  under- 
stood that  appellant  was  satisfied  with  the  said  payment 
and  that  appellees  received  no  further  notice  of  any  kind 
until  after  they  had  accepted  certain  additional  orders 
drawn  on  them  by  Hinds,  one  for  $75,  December  9,  1894, 
in  favor  of  John  Miller,  for  labor  performed  on  the  house 
and  one  dated  December  12,  1894,  for  $103.44,  in  favor  of 
McLittle  &  Son,  for  plastering  on  the  house. 

The  appellees  E.  J.  and  Sarah  A.  Ross  denied  that  they 
owed  Hinds  anything,  or  that  appellant  was  entitled  to  any 
lien,  and  retained  a  demurrer  in  the  answer  to  the  petition. 

The  petition  shows  that  the  appellant  was  a  subcon  tractor 
and  based  his  right  to  a  mechanic's  lien  under  the  mechan- 
ic's lien  act  relating  to  such  contractors.  Sec.  30,  Ch.  82, 
R,  8.,  requires  a  notice  to  be  served  on  the  defendants  of 
the  claim,  and  there  is  no  allegation  in  the  petition  that  the 
required  notice  was  served,  or  that  the  contractor  had  made 
a  sworn  statement  as  provided  for  in  Sec.  35  of  the  said  act; 
and,  in  fact,  Hinds  never  did  make  the  required  affidavit,  and 
appellant  should  have  served  notice  in  writing  within  forty 
days  from  the  time  of  the  completion  of  the  sub-contract 
in  order  to  entitle  him  to  a  lien.  The  appellees  insist  that, 
as  a  matter  of  fact,  they  never  received  any  notice  until 
after  they  had  accepted  the  orders  for  payment  in  full.    That 
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service  of  such  notice  is  required,  see  Shaw  v.  Chicago  Sash 
&  Door  Mfg.  Co.,  144  111.  531;  Ryerson  &  Son  v.  Smith, 
162  111.  645. 

The  proof  in  the  case  tends  to  show  only  that  the  notice 
required  by  Sec.  30  was  served  by  putting  the  notice  in  a 
letter  envelope  and  directed  to  appellees,  and  put  in  the 
mail  for  them.  This  was  not  a  compliance  with  the  act 
requiring  notice.  The  mechanic's  lien  act  being  in  dero- 
gation of  the  common  law  must  be  strictly  construed,  and 
the  notice  required  by  the  statute  must  be  in  writing  and 
served  personally. 

Service  by  mail,  is  not  sufficient  to  charge  the  owner. 
Carney  v.  TuUy  et  al.,  74  111.  375. 

No  person  can  have  a  lien  under  the  mechanic's  lien 
law  without  showing  a  strict  compliance  with  its  provis- 
ions.    Belanzer  et  al.  v.  Herse\^  et  al.,  90  111.  page  70. 

The  appellant,  to  avoid  the  defect  in  the  petition  of  a  want 
of  allegation  of  notice  under  said  Sec.  30  of  the  statute,  in- 
sists that  the  appellees  waived  that  by  their  answer  in  the 
following  paragraph,  to  wit :  "  That  they  never  had  at 
any  time,  any  notice,  of  any  kind  or  character,  that  said 
Hinds  was  not  paying  for  the  lumber  used  in  the  construc- 
tion of  the  said  building  until  after  the  first  two  payments 
had  been  made  to  said  Hinds  on  account  of  said  contract" 
We  do  not  think  that  such  admission  in  the  answer  was 
sufficient  to  dispense  with  the  allegation  in  the  petition  of 
the  statutory  notice,  or  the  proof  of  the  same,  because  when 
the  answer  is  taken  in  full,  it  shows  that  upon  the  payment 
of  the  $200  at  Peck's  lumber  office,  after  the  supposed 
notice,  the  appellees'  answer  shows  that  they  understood 
from  the  conduct  of  Peck,  appellant,  that  the  payment  to 
Hinds  and  the  $150  received  by  Peck,  appellant,  was  satis- 
factory to  the  latter,  and  the  answer  further  avers  that  ap 
pellees  had  no  further  notice  but  that  Hinds  had  fully  paid 
and  satisfied  "  all  claims  of  lumber  and  material  appellant 
had  furnished  to  Hinds  for  construction  of  the  said  dwelling 
house,  until  December  14,  1894,  which  was  after  the  appel- 
lees had  paid  said  Hinds  the  full  amount  of  the  contract 
for  said  building." 
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So  taking  the  answer  as  a  whole  it  fails  to  admit  the 
giving  of  the  statutory  notice. 

The  answer  also  retains  a  demurrer  to  the  petition. 

It  is  insisted  by  counsel  for  the  appellant  that  the  ques- 
tion of  the  sufficiency  of  the  petition  filed  by  appellant  was 
not  raised  in  the  court  below  and  therefore  can  not  be 
raised  in  this  court. 

We  are  of  the  opinion,  however,  that  the  question  was 
presented  by  the  pleadings  of  the  want  of  necessary  allega- 
tions in  the  petition  and  that  it  was  not  necessary  to  call 
the  court^s  especial  attei^tion  to  it,  or  the  attention  of  the 
opposite  counsel. 

If  the  court's  action  in  dismissing  the  petition  on  the  face 
of  the  papers  was  correct,  this  court  would  sustain  it,  not- 
withstanding that  defects  were  not  particularly  insisted  upon 
in  the  court  below. 

The  action  of  the  trial  judge  should  be  sustained  if  it  can 
be  justified  from  the  face  of  the  papers. 

But  even  admitting  the  want  of  allegation  of  the  statu- 
tory notice  in  the  petition  was  cured  by  the  answer,  we 
think  that  the  evidence  fails  to  show  that  the  appellees  owed 
Hinds  anything  after  the  acceptance  of  the  two  orders 
named,  deducting  the  damages  which  appellees  sustained  on 
account  of  the  failure  of  Hinds  to  perform  the  contract  of 
building  the  house  in  a  good,  workmanlike  manner,  and  in 
not  completing  it  in  the  time  required  by  the  contract. 

Appellees  have  the  right  to  deduct  such  damages  against 
the  contract  price,  even  as  against  the  material-man. 

The  evidence  as  to  whether  appellees  had  notice,  even 
verbally,  of  appellant's  claim  against  Hinds  for  material  fur- 
nished for  the  house  before  the  last  orders  were  accepted  by 
appellees,  and  in  regard  to  the  damages  claimed  by  them  for 
failure  on  Hinds'  part  to  build  the  house  according  to  con- 
tract, and  the  consequent  damages  to  appellee  therefor, 
was  conflicting,  and  without  going  into  a  critical  examina- 
tion of  the  evidence,  we  can  say  that  we  think  that  the  evi- 
dence clearly  sustains  the  contention  of  appellees,  and  that 
the  court  below  was  fully  justified  in  decreeing  the  dis- 
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missal  of  appellant's  petition.    The  decree  of  the  court  below 
is  therefore  affirmed. 

Judge  Crabtrbb,  having  tried  the  case  in  the  court  below, 
took  no  part  iti  the  decision  here. 


Illinois  Central  Railroad  Company  y.  William  Trnesdell. 


1.  Raiuloads— LiaW/ify  for  Injury  Caused  by  Defective  Approach 
to  Crossings,— A  railroad  company  is  liable  for  injuries  sustained  bj 
parties  while  in  the  exercise  of  reasonable  care,  by  reason  of  the  defect- 
ive condition  of  an  approach  to  a  railroad  crossing,  however  distant 
from  the  railroad  track  and  however  disconnected  from  the  dangers 
Incident  to  the  operation  of  trains,  provided  the  defect  is  within  the 
right  of  way. 

2.  Sake — Approaches  to  Crossings.  —What  constitutes  the  approaches 
to  a  railroad  track  must  be  determined  from  what  is  reasonable  in  each 
case  and  from  what  is  actually  us.d  as  such  by  the  railroad  company 
and  acquiesced  in  by  the  public.  They  may  extend  to  the  limits  of  the 
right  of  way,  or  a  few  feet  from  the  track  may  be  sufficient. 

8.  Same — Liability  for  Condition  of  Right  of  Way  at  Intersection 
with  Public  Highvoay, — A  railroad  company  is  not  required  to  keep  all 
of  the  traveled  portion  of  a  highway  outside  of  its  tracks,  but  within  its 
right  of  way,  safe  and  free  from  obstructions,  but  only  such  part  thereof 
as  may  be  included  within  the  approaches  to  its  tracks. 

4.  Instructions — Should  not  Assume  Facts  in  Dispute. — ^An  instruc- 
tion should  not  assume  the  existence  of  facts  which  are  in  dispute. 

5.  New  Trials — On  Account  of  Newly  Discovered  Evidence. — A  new 
trial  should  not  be  granted  on  account  of  newly  discovered  evidence 
unless  it  appears  that  such  evidence  is  conclusive  in  its  character  as  re- 
gards some  material  point  involved  in  the  case,  and  not  merely  cumu- 
lative. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Iroquois  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  re- 
manded.   Opinion  filedDecember  9,  1896. 

0.  V.  GwiN,  Free  P.  Morris  and  Frank  L.  Hooper,  attor- 
nej^s  for  appellant;  James  Fentress,  of  counsel. 
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C.  H.  Payson  and  Nelly  B.  Kbssleb,  attorneys  for  ap- 
pellee. 

Mr,  PREsroiisra  Justice  Harkeb  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  to  recover  for  injuries  sus- 
tained by  appellee  in  being  thrown  from  a  wagon  while 
crossing  over  appellant's  railroad  and  right  of  way  at  their 
intersection  with  a  public  wagon  way. 

The  negligence  charged  wa^  in  allowing  a  stake  some  ten 
inches  above  the  ground  to  remain  upon  the  approach  to 
the  crossing  over  the  railroad,  against  which  appellee's  wagon 
Avheel  ran,  thereby  throwing  him  out  of  his  wagon. 

There  was  a  recovery  for  $3,000.  The  action  was  based 
upon  the  following  section  of  the  statute : 

SeCi  8.  Hereafter,  at  all  railroad  crossings  of  highways 
and  streets  in  this  State,  the  several  railroad  corporations 
in  tills  State  shall  construct  and  maintain  said  crossings  and 
the  approaches  thereto  within  their  respective  rights  of 
way,  so  that  at  all  times  they  shall  be  safe  as  to  persons  and 
property. 

The  evidence  in  the  record  shows  that  the  injury  com- 
plained of  occurred  in  the  following  manner : 

On  the  evening  of  the  first  of  October,  1894,  while  appel- 
lee, in  company  with  his  wife  and  a  Mr.  Ball,  was  riding  in 
a  wagon  drawn  by  a  spirited  team,  he  was  thrown  from  his 
wagon  by  reason  of  running  against  a  post  or  stake  stand- 
ing about  ten  inches  above  the  surface  of  the  ground  in  the 
highway  upon  appellant's  right  of  way.  The  highway 
was  but  little  used  and  was  in  rather  bad  repair.  The 
width  of  the  right  of  way  is  200  feet  and  that  of  the  high- 
way four  rods. 

The  stake  in  question  stands  about  fifty  feet  east  of  the 
railroad  track,  and  about  midway  of  the  track  and  the  east 
line  of  the  right  of  wecy.  There  is  a  rise  from  the  natural 
surface  of  the  ground  on  the  west  side  to  the  track  of  about 
four  feet,  and  from  nine  to  ten  feet  on  the  east  side.  The 
immediate  approach  from  the  ground  to  the  top  of  the  rail 
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is  quite  abrupt  on  either  side.  The  evidence  does  not  clearly 
show  whether  the  stake  was  upon  what  could  be  properly 
considered  the  approach  to  the  crossing,  but  was  within  the 
usually  traveled  part  of  the  highway,  and  protruded  from 
ground  where  it  was  slightly  raised  above  the  natural  sur- 
face. 

In  one  of  the  briefs  filed  by  appellant  it  is  very  ingeni- 
ously argued  that  no  right  of  action  upon  the  above  quoted 
section  can  be  maintained  against  a  railroad  company  to 
recover  for  injuries  sustained  by  reason  of  the  defective  con- 
dition of  the  highway  approach  to  the  railroad  crossing, 
unless  it  appear  that  the  injury  was  occasioned  by  or  in 
some  way  connected  with  the  dangers  incident  to  the  opera- 
tion of  trains. 

It  is  urged  with  great  vigor  that  if  it  be  conceded  that 
appellee  was  injured  by  reason  of  a  defective  condition  of 
the  approach  to  the  crossing,  then  as  the  evidence  shows 
that  as  the  defect  consisted  of  a  protruding  stake  some 
fifty  feet  distant  from  the  railroad  track,  and  the  injury  was 
not  in  any  way  connected  with  dangers  incident  to  the 
operation  of  trains  crossing  the  highway,  there  can  be  no 
recovery. 

There  is  nothing  in  the  act  of  which  the  above  quoted 
section  is  a  part  which  warrants  an  interpretation  that  the 
sole  purpose  of  the  section  is  limited  to  an  exercise  of  the 
police  power  of  the  State  to  secure  the  safety  of  persons 
and  property  from  the  dangers  resulting  from  the  operation 
of  trains  over  the  highway  crossing.  The  words  appearing 
in  the  latter  part  of  the  section — "  shall  construct  and  main- 
tain said  crossings  and  approaches  within  their  respective 
rights  of  way,  so  that  at  all  times  iJiey  shall  he  safe  as  toper- 
sons  and  property  "^^ — would  seem  to  preclude  any  such  inter- 
pretation. We  are  of  the  opinion  that  a  railroad  company 
is  liable  for  all  injuries  sustained  by  parties,  while  in  the 
exercise  of  reasonable  care,  by  reason  of  the  defective  con- 
dition of  an  approach  to  a  railroad  crossing,  however  dis- 
tant from  the  trac?k,  however  disconnected  from  the  dangers 
incident  to  the  operation  of  trains,  provided  the  defect  is 
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within  the  right  of  way.  In  that  view  we  think  we  are 
sustained  by  what  is  said  in  the  opinion  in  the  following 
cases:  City  of  Bloomington  v.  I.  C.  E.  E.  Co.,  154  111.  539; 
C.  &  K  W.  Ey.  Co.  V.  City  of  Chicago,  140  111.  309. 

It  is  contended  that  the  stake  against  which  appellee 
drove  his  wagon  is  not  situated  upon  the  approach. 

In  the  trial  of  such  cases  what  constitutes  the  approach 
may  often  become  the  serious  question  of  dispute.  We  are 
not  inclined  to  the  view  that  the  approach  within  the  mean- 
ing of  the  statute  includes  all  that  portion  of  the  usually 
traveled  part  of  the  highway  extending  from  the  outside 
limit  of  the  right  of  way  to  the  track.  That  it  does  not 
necessarily  include  the  entire  width  of  the  highway  is  held 
in  City  of  Bloomington  v.  I.  C.  E.  E.  Co.,  supra.  The  length 
of  the  approach  must  be  determined  from  what  is  reason- 
able in  each  case,  and  from  what  is  actually  used  as  such  by 
the  railroad  company  and  acquiesced  in  by  the  public.  It 
might  extend  to  the  limit  of  the  right  of  way,  or  a  few  feet 
from  the  track  might  be  sufficient. 

In  case  of  a  track  situated  upon  a  dump  many  feet  above 
the  natural  surface  the  approach  would  be  necessarily 
longer  than  in  case  of  a  track  situated  upon  or  near  the 
level  of  the  natural  surface.  The  jury,  of  course,  must  de- 
termine that  question  from  the  lights  which  the  evidence 
furnishes. 

We  see  no  force  in  the  contention  that  appellee  was  guilty 
of  contributory  negligence. 

It  is  claimed  that  the  damages  are  excessive.  No  evi- 
dence of  a  serious  and  permanent  injury  manifested  them- 
selves until  a  number  of  months  after  the  injury.  Imme- 
diately after  being  thrown  from  the  wagon,  appellee  was 
able  to  walk,  and  started  in  pursuit  of  his  runawa}'-  team. 
He  walked  a  quarter  of  a  mile,  when  he  was  met  by  his 
wife  and  Ball  driving  back  to  meet  him.  He  drove  to 
Onarga  the  next  day,  was  examined  by  his  physician,  who 
detected  a  slight  injury  to  his  shoulder,  to  the  calf  of  his 
right  leg  and  hip.  The  physician  directed  him  to  use  some 
liniment  and  advised  rest  for  a  short  time.    He  evidently 
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did  not  consider  himself  much  injured  at  the  time,  for  within 
a  few  days  he  was  about  at  his  work,  doing  chores  and 
driving  about  from  place  to  place  over  the  country.  In  the 
month  of  February  following  the  injury  in  October,  he 
passed  an  examination  for  membership  and  insurance  in 
the  Modern  Woodmen  of  America,  answering  that  he  was 
in  sound  bodily  health,  and  obtained  a  certificate  to  the  same 
effect  from  the  physician  who  examined  him  on  the  day 
after  he  received  his  injury.  In  the  month  of  March  fol- 
lowing he  was  at  one  time  engaged  in  hauling,  lifting  and 
moving  heavy  bridge  material.  In  this  kind  of  work  he 
seems,  from  the  evidence,  to  have  worked  as  vigorously  as 
other  of  the  men  who  were  engaged  with  him,  and  made 
no  complaint  of  being  lame  or  injured.  Late  in  the  spring 
or  early  in  the  summer  his  condition  became  quite  serious, 
however.  There  was  a  general  derangement  of  the  system. 
He  became  lame,  suffered  from  an  affection  of  the  sciatic 
nerve,  it  was  thought  by  his  physician,  and  was  compelled 
to  resort  to  the  use  of  crutches.  The  evidence  tends  to 
show  that  his  Dhvsical  condition  at  the  time  of  the  trial  was 

A.  » 

very  bad,  and  if  caused  by  the  injury  complained  of,  and  the 
liability  of  appellant  was  established  by  the  evidence,  no 
court  would  feel  warranted  in  setting  aside  the  verdict 
solely  upon  the  ground  that  the  damages  awarded  were* 
excessive. 

We  see  nothing  seriously  wrong  with  the  rulings  of  the 
court  upon  the  admission  of  testimony. 

The  court  gave  to  the  jury  in  behalf  of  appellee  the  follow- 
ing instruction: 

"  1.  You  are  instructed  by  the  court  that  the  question 
as  to  negligence  in  cases  of  this  kind  is  a  question  purely  of 
fact,  to  be  determined  by  you  from  all  the  evidence  in  the 
case.  It  is  for  you  to  say,  after  a  careful  consideration  of 
all  the  evidence  in  this  case,  whether  or  not  the  defendant 
suffered  or  permitted  the  post  to  be  and  remain  where  the 
evidence  shows  it  did  stand,  and  whether  or  not  it  was  neg- 
ligence for  the  defendant  to  permit  the  post  in  question  to 
remain  in  the  place  it  was.    It  is  for  you  to  say,  after  a 
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careful  consideration  of  all  the  evidence  in  this  case,  whether 
or  not  the  plaintiflf  in  passing  along  and  over  said  crossing 
used  such  care  and  caution  as  to  his  own  safetv  as  the  known 
danger  attending  the  passing  of  that  point  required.  And 
if,  from  all  the  evidence,  you  find  that  the  defendant  was 
negligent  in  permitting  said  post  to  be  and  remain  there, 
and  further  find  that  the  plaintiff  was  not  guilty  of  any  neg- 
ligence in  attempting  to  pass  it,  and  further  find  that  the 
plaintifiT  was  injured  as  alleged  in  the  declaration,  then  in 
such  case,  upon  this  question  of  negligence,  the  law  is  with 
the  plaintiff." 

This  instruction  is  vicious,  because  it  made  the  railroad 
company  liable  regardless  of  whether  the  post  was  on  an 
approach.  It  tells  the  jury  to  determine  the  negligence  of 
the  company  from  evidence  as  to  whether  the  company  per- 
mitted the  post  to  remain  where  it  was.  If  the  post  was 
not  on  the  approach  there  could  be  no  recovery  for  an 
injury  occasioned  by  running  onto  it. 

The  second  instruction  given  for  appellee  is  as  follows  : 
"You  are  instructed  by  the  court  that  if  you  find  from  all 
the  evidence  in  this  case  that  the  plaintiff,  knovring  the  dan- 
gerous character  of  the  crossing  in  question,  used  all  and 
every  possible  care  and  caution  for  his  safety  at  the  time  in 
question,  and  that  he  received  the  injury  complained  of  as 
alleged  in  the  declaration,  and  without  any  fault  or  negli- 
gence on  his  part,  then,  upon  the  question  of  negligence  in 
this  case,  the  law  is  with  the  plaintiflf,  notwithstanding  the 
fact  that  the  dangerous  condition  of  said  crossing  was  known 
to  the  plaintiflf." 

The  vice  of  this  instruction  is  that  it  assumes  that  the 
character  of  the  crossing  in  question  was  dangerous.  The 
third  instruction  given  for  appellee  was  bad,  because  it  told 
the  jury  that  if  they  believed  from  the  evidence  that  the 
railroad  company  permitted  the  post  to  remain  near  the 
center  of  the  traveled  portion  of  the  highway  within  and 
where  it  crossed  the  right  of  way,  so  as  to  render  it  danger- 
ous to  persons  wanting  to  pass  over  the  approach,  etc.,  it 
would  be  liable.    From  the  instruction  the  jury  would  under- 
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stand  that  it  was  the  duty  of  the  railroad  company  to 
keep  the  traveled  portion  of  the  highway  over  the  entire 
right  of  way  safe  and  free  from  obstructions.  As  held  by 
us,  that  would  not  be  necessarv  unless  the  conditions  were 
such  as  to  require  the  approach  to  extend  to  the  boundary 
limit  of  the  right  of  way. 

Appellant  moved  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  in  support  thereof  presented 
the  affidavit  of  Free  P.  Morris,  one  of  its  attorneys  in  the 
case.  The  affidavit  set  up  that  after  the  trial  had  begun  it 
was  learned  for  the  first  time  that  appellee  had  in  February, 
1895,  been  examined  as  to  his  physical  condition  with  a 
view  to  membership  and  insurance  in  the  Modern  Wood- 
men of  America;  that  in  his  sworn  application  for  member- 
ship, and  in  the  examination  subsequently  had,  appellee 
stated,  at  the  time,  that  he  was  in  sound  bodily  health  and 
free  from  disease;  that  such  statements  were  in  writing, 
and  in  possession  of  the  head  physician  of  the  organization 
at  Vandalia,  and  that  appellant  did  not  know  that  such 
statements  had  been  made  until  after  the  conclusion  of  the 
trial.  Such  evidence  would  be  quite  material,  and,  if  heard, 
would  doubtless  affect  the  matter  of  damages.  It  is  not 
conclusive,  however.  Before  a  court  is  warranted  in  setting 
aside  a  verdict  upon  the  ground  of  newly  discovered  evi- 
dence alone,  it  must  be  conclusive  in  its  character  and  not 
cumulative.  We  do  not  mean  to  be  understood  as  holding 
that  it  should  be  conclusive  as  to  right  of  recovery.  If  it 
was  conclusive  upon  the  subject  of  whether  the  injury  was 
permanent  in  a  case  of  this  character,  and  where  the  dam- 
ages awarded  were  so  heavy  that  they  could  be  sustained 
only  upon  the  theory  that  the  injury  was  permanent,  then 
the  newly  discovered  evidence  would  be  sufficient.  But  the 
newly  discovered  evidence  set  up  in  the  affidavit  is  not  con- 
clusive upon  that  question.  Had  it  been  shown  upon  the 
trial  that  such  statements  were  made  by  appellee  and  sup- 
ported by  the  report  of  the  examining  physician,  still,  if  the 
other  proof  showed  clearly  that  appellee  was  permanently 
injured  in  the  accident  at  the  highway  crossing,  the  jury 
would  be  justified  in  finding  the  injury  was  permanent. 
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In  view  of  the  fact  that  the  evidence  does  not  clearly 
show  that  the  post  in  question  was  upon  the  approach  to 
the  crossing,  we  are  of  the  opinion  that  the  error  of  the 
court,  in  giving  instructions  as  above  indicated,  are  so  serious 
as  to  require  a  reversal  of  the  judgment  and  a  remanding  of 
the  case  for  another  trial.    Keversed  and  remanded. 


John  C.  Sloan  v.  C.  H.  ThornhilL 

1.  Contracts — Willingness  to  Perform,  a  Question  of  Fact. — 
Whether  a  plaintiff  who  sues  for  the  breach  of  a  contract  of  sale  was 
ready  and  willing  to  perform  on  his  part,  is  a  question  of  fact  for  the 
jury,  and  where  a  refusal  to  deliver  the  goods  sold  is  proved,  evidence 
of  a  tender  is  not  essential. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Mercer  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9, 1896. 

Bassett  &  Bassett,  attorneys  for  appellant. 
Thomason  &  Cummins,  attorneys  for  appellee. 

Mr.  Justice  Crabtbeb  delivered  the  opinion  of  the 
Court. 

Appellee  brought  suit  against  appellant,  before  a  justice 
of  the  peace,  to  recover  damages  for  an  alleged  failure  to 
deliver  certain  cattle  which  the  former  claims  were  sold  to 
him  by  the  latter.  The  cause  was  tried  by  a  jury  and  appel- 
lee recovered  a  verdict.  Appellant  took  the  case  to  the 
Circuit  Court  by  appeal,  where  it  was  again  tried  by  a  jury, 
resulting  in  a  verdict  for  appellee  for  $125.  A  motion  for 
a  new  trial  being  overruled  there  was  judgment  on  the  ver- 
dict. Appellant  brings  the  case  here  and  seeks  a  reversal, 
on  the  grounds,  mainly,  that  the  verdict  is  against  the  evi- 
dence, and  that  the  court  erred  in  giving  instructions.    Ap- 
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pellee  claims  to  have  purchased  from  Sloan,  appellant,  eight 
cows,  one  bull  and  one  crippled  steer  at  two  cents  per  pound, 
seven  heifers  at  two  and  one-tenth  cents  per  pound,  and 
thirteen  steers  at  three  and  one-tenth  cents  per  pound. 
That  the  contract  was  made  on  Saturdav  afternoon,  and 
appellee  was  to  go  to  appellant's  place  the  following  Tuesday 
evening  and  assist  in  rounding  up  and  weighing  the  cattle, 
and  take  them  away  Wednesday  morning,  tha  payment  to 
be  then  made  in  cash. 

Appellee  went  to  Sloan's  place  on  Tuesday  evening  and 
with  the  aid  of  appellant's  son  got  the  cattle  into  the  lot, 
and  remained  until  the  next  morning,  when  appellant  in- 
formed appellee  that  the  cattle  belonged  to  his,  appellant's, 
daughters,  and  that  they  were  not  willing  to  sell  for  the 
price  appellee  had  agreed  to  pay  for  them,  and  informed 
appellee  that  he  might  talk  to  the  daughters.,  Appellee 
then  offered  the  daughters  $5  each  for  their  consent  to  the 
sale,  but  they  demanded  $100.  Appellant  refused  to  do 
anything  more  about  it,  claiming  that  he  had  only  sold  the 
cattle  on  condition  that  his  daughters  consented  to  the  sale. 
After  formal  demand  made,  appellee  brought  suit,  with  the 
result  already  stated.  As  to  whether  the  sale  was  absolute 
or  conditional  was  purely  a  question  of  fact,  which  two 
juries  have  determined  against  appellant,  and  we  think  their 
verdicts  were  justified  by  the  evidence. 

It  is  objected  that  the  evidence  does  not  show  that  appel- 
lee was  ready  to  comply  with  the  contract  on  his  part,  but  we 
think  the  point  is  not  well  taken.  He  appeared  at  the  time 
and  place  agreed  upon,  apparently  ready  to  take  the  cattle, 
but  appellant  absolutely  refused  to  deliver  them,  without 
reference  to  the  question  of  payment.  When  appellant 
refused  to  deliver  the  cattle,  it  would  have  been  a  useless 
formality  for  appellee  to  take  out  his  money  and  offer  to 
pay.  This  matter  seems  to  have  been  an  afterthought  on 
the  part  of  appellant,  or  his  counsel,  even  his  mstruction  No. 
5  failing  to  put  in  this  condition  as  one  of  the  requisites  to 
a  right  of  recovery  by  appellee.  Whether  appellee  was 
ready  and  willing  to  perform  the  contract  on  his  part^  was 
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a  question  of  fact  for  the  jury,  and  under  the  circumstances 
slight  evidence  on  this  point  was  sufficient.  We  see  no  error 
in  the  rulings  of  the  court  as  to  the  measure  of  damages,  nor 
in  its  action  upon  the  instructions,  and  the  judgment  will  be 
affirmed. 


American  Silica  Sand  Company  t.  Frank  McGarry. 

1.  Evn>ENCE— Jwjwojper  Basis  for  Estimates. — In  a  suit  to  collect 
the  amount  due  for  excavating  done  under  a  contract  providing  for 
payment  by  the  yard,  it  is  improper  to  admit  evidence  as  to  the  number 
of  days  work  done,  the  number  of  trips  made  per  day,  and  the  capacity 
of  the  scrapers  used.  Such  evidence  is  entirely  too  imreliable  to  form  a 
correct  basis  for  making  such  an  estimate. 

2.  Pleading — Special  Contracts  Under  the  Common  Counts,— Where 
work  was  done  under  a  special  contract,  which  was  subsequently  aban- 
doned by  mutual  consent,  the  amount  due  may  be  recovered  under  the 
common  counts. 

Assnmpsit^  on  the  common  counts.  Error  to  the  Circuit  (^urt  of  La 
Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  9,  1896. 

Brewer  &  Strawn,  attorneys  for  plaintiflp  in  error. 
Beeves  &  Boys,  attorneys  for  defendant  in  error. 

Mr.  JcrsTioK  Crabtree  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  on  the  common  counts, 
brought  by  defendant  in  error  to  recover  a  balance  which 
^  he  claimed  to  be  due  him  from  plaintiff  in  error,  for  exca- 
vating 22,856  cubic  yards  of  earth  at  seventeen  cents  per 
yard,  and  for  certain  other  items  mentioned  in  the  bill  of 
particulars.  Upon  a  trial  by  jury  there  was  a  verdict  for 
defendant  in  error  for  $1,017.27,  and  a  motion  for  a  new 
trial  being  overruled  there  was  judgment  on  the  verdict. 
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Plaintiff  in  error  operated  a  sand  pit  at  Millington,  Ken- 
dall county,  Illinois,  and  on  October  7,  1892,  contracted 
with  defendant  in  error  to  pay  him  seventeen  cents  per 
cubic  yard  for  stripping  land  adjoining  its  sand  pit,  to  the 
extent  or  amount  of  30,000  yards  of  earth  overlying  the 
sand  rock. 

The  whole  30,000  yards  were  to  be  excavated  and  the 
earth  removed  before  January  1, 1893.  McGarry  was  to  be 
paid  on  the  first  of  each  month,  seventy  per  cent  of  the 
amount  earned  in  the  preceding  month,  to  be  ascertained 
by  the  estimates  of  plaintiff  in  error's  superintendent.  The 
contract  was  in  writing  and  contained  other  provisions  not 
necessary  for  the  purposes  of  this  decision  to  be  now  men- 
tioned. 

Before  commencing  the  work,  defendant  in  error  had  the 
ground  surveyed  and  measured  by  one  W.  B.  Benson,  who 
testified  that  he  was  a  surveyor  and  city  engineer  of  the 
city  of  Streator.  Plaintiff  in  error  also  had  a  survey  and 
measurement  of  the  ground  made  by  one  George  H.  Brem- 
ner,  an  engineer  for  the  C,  B.  &  Q.  R.  K.  Company. 
Defendant  in  error  proceeded  with  the  work  of  excavation, 
commencing  on  October  16,  1892,  and  but  little  was  accom- 
plished by  November  1st,  and  no  estimate  of  the  amount 
done  was  made  until  December  1,  1892,  when  the  plaintiff 
in  error  paid  $1,200  on  account.  During  the  winter,  the 
ground  being  frozen,  but  little  progress  was  made  and  the 
work  dragged  along  until  the  following  June,  when,  on  the 
14th  of  that  month,  plaintiff  in  error  wrote  McGarry  that 
it  was  dissatisfied,  and  perhaps  the  work  had  better  be 
closed,  and  it  would  send  over  the  engineer  to  measure  up 
the  work.  Thereupon  defendant  in  error  quit  and  did  no 
further  work.  In  the  meantime  plaintiff  in  error  had,  in 
the  latter  part  of  January,  1893,  made  a  further  payment 
to  McGarry,  by  giving  him  its  note  for  $800,  which  he  had 
discounted  at  an  expense  of  $13.55,  thus  realizing  $786.45, 
and  making  a  total  of  payments  received  by  him  upon  Ms 
Avork  of  $1,986.45.  There  is  no  dispute  about  the  amount 
defendant  has  received,  but  the  controversy  relates  to  the 
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amount  he  has  earned.  After  he  quit  work  he  had  the 
ground  surveyed  and  measured  again  by  Mr.  Benson  and 
from  the  figures  made  by  Benson,  Mr.  E.  A.  Graves  calcu- 
lated the  amount  of  stripping  done,  and  made  a  total  of 
21,575  cubic  j'ards. 

Plaintiff  in  errdr  had  the  ground  again  surveyed  and 
measured  by  Mr.  Bremner,  the  C,  B.  &  Q.  engineer  who 
made  the  former  measurement  for  it,  and  according  to  his 
figures  the  total  amount  of  the  excavation  was  only  11,510 
cubic  yards. 

At  the  instance  of  defendant  in  error  one  Robert  Wilson, 
a  civil  engineer,  measured  the  spoil  bank,  or  bank  of  earth 
where  McGarry  had  deposited  that  which  he  had  excavated, 
and  his  estimate  of  the  earth  in  the  spoil  bank  was  11,326.09 
cubic  yards.  Adding  to  this  amount  182  yards  which  the 
evidence  shows  McGarry  had  shipped  to  Streator,  Wilson's 
total  estimate  of  the  earth  removed  was  11,508.09  cubic 
yards  or  about  two  yards  less  than  Bremner's  estimate. 
The  evidence  satisfies  us  that  the  estimates  made  by  Benson 
and  Graves  were  made  upon  a  false  and  erroneous  basis, 
and  are  entirely  unreliable.  Those  made  by  Bremner  and 
Wilson  appear  to  us  much  more  reliable  and  correct. 

We  think  the  court  erred  in  admitting  evidence  as  to  the 
number  of  days  work  done,  the  number  of  trips  made  per 
day,  and  the  capacity  of  the  scrapers  used,  for  the  purpose 
of  arriving  at  an  estimate  of  the  amount  of  earth  removed. 
Such  evidence  is  entirely  too  unreliable  to  form  any  correct 
basis  for  making  such  estimate,  while  its  effect  upon  the 
jury  would  be  extremely  damaging  to  plaintiff  in  error. 

Plaintiff  in  error  contends  that  it  is  only  bound  to  pay 
defendant  in  error  for  11,510  yards  of  earth  removed,  at 
seventeen  cents  per  yard,  amounting  to  $1,956.70,  and  hav- 
ing already  paid  him  $1,986.45,  it  owes  him  nothing  on  that 
account. 

It  will  be  for  the  jury  to  say  upon  another  trial  whether 
anything  is  due  defendant  in  error  or  not.  Objection  is 
made  that  he  can  not  recover  under  the  common  counts,  as 
the  work  was  done  under  a  special  contract;  but  inasmuch 
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as  the  contract  appears  to  have  been  abandoned  by  mutual 
consent  we  think  if  anything  be  due,  he  may  recover  for  it 
under  the  common  counts  at  the  contract  price.  As  to  the 
point  that  defendant  in  error  is  not  entitled  to  interest,  we 
are  of  the  opinion  that  if  anything  is  found  to  be  still  due 
him,  interest  would  be  properly  allowable  on  the  amount, 
it  being  under  a  written  contract. 

Much  complaint  is  made  about  the  instructions,  but  as 
the  judgment  must  be  reversed  for  the  errors,  above  indi- 
cated, we  do  not  consider  it  important  to  consider  now  the 
various  objections  raised.  The  judgment  is  reversed  and 
the  cause  remanded. 


G.  L.  Pritchard  Manufacturing  Company  y.  K.  J. 

Uartney. 

1.  Sen -Off^ Assignment  of  Wages. — An  employe  delivered  to  his 
employer  an  order  directing  the  payment  of  part  of  his  wages  to  a  person 
therein  named,  and  the  employer  retained  i>068es8ion  of  the  order  but 
made  no  payments  under  it.  Held,  that  the  employer  was  not  liable  on 
the  order  and  that  it  could  not  be  set  up  as  a  defense  to  a  suit  for  the 
amount  of  wages  due. 

Transcript,  from  a  justice  of  tho  peace.  Appeal  from  the  Circuit 
Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  9.  1896. 

N.  J.  Aldrich,  F.  D.  Winslow  and  "Wm.  George,  attor- 
neys for  appellant;  Theodore  Worcester,  of  counsel. 

Alschuler  &  Murphy  and  W.  J.  Tyers,  attorneys  for 
appellee. 

Mr.  Presidixo  Justice  IlARHEii  delivered  the  opiinox 
OF  THE  Court. 

Appellee,  who  had  been  in  the  service  of  appellant  as  secre- 
tary and  bookkeeper,  brought  suit  to  reco\rer  for  wages 
and  recovered  judgment  for  $191.04. 

There  was  no  serious  dispute  over  the  claim  of  appellee, 
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but  the  contest  was  over  two  items  of  set-off,  interposed  by 
appellant,  which  were,  by  the  jury,  disallowed.  They  were 
a  note  for  $100,  executed  by  appellee  to  appellant,  in  pay- 
ment of  one  share  of  stock  in  appellant  company,  and  another 
drawn  upon  appellant  December  11, 1894,  for  $200,  in  favor 
of  John  O'Rourke,  which  appellant  claimed  to  have  accepted. 

Appellee's  defense  to  the  note  was  that  it  was  given  with- 
out consideration,  and  at  the  request  of  the  president  of  the 
compa^iy,  merely  that  it  might  appear  on  the  books  of  the 
corporation  that  appellee  was  a  stockholder,  which  was 
done  for  the  purpose  of  enabling  him  to  hold  the  office  of 
secretary.  He  claimed  that  it  was  agreed  between  the  par- 
ties  that  the  note  should  not  be  collected.  Over  this 
defense  there  was  a  sharp  conflict  in  the  testimony  of 
appellee  and  the  president,  C.  L.  Pritchard. 

If  the  note  was  executed  with  the  understanding  and 
agreement  between  appellee  and  Pritchard  that  it  was  not 
to  be  an  obligation  of  appellee  and  should  not  be  collected, 
the  defense  of  want  of  consideration  rightfully  prevailed. 
That  was  a  question  coming  peculiarly  within  the  province 
of  the  jury  to  decide.  We  are  not  prepared  to  say  that 
they  reached  an  improper  conclusion. 

The  order  was  not  delivered  to  O'Rourke,  nor  does  it 
appear  that  he  has  ever  claimed  anything  under  it.  The 
evidence  shows  that  O'Rourke,  a  resident  of  Dubuque,  lowa^ 
had  been  taking  care  of  appellee's  child,  and  that  the  order 
was  given  to  provide  for  the  care  of  the  child,  and  that 
creditors  of  his  might  not  garnishee  his  wages.  The  order 
was  left  upon  Pritchard's  desk  and  had  always  been  in  the 
possession  of  Pritchard.  No  obligation  against  appellant 
was  created  thereby,  and  we  are  led  to  the  conclusion  from 
the  evidence  that,  in  the  absence  of  any  effort  to  garnishee 
appellee's  wages,  it  was  never  intended  that  the  order  should 
be  paid  to  O'Rourke. 

Appellant  was  not  harmed  by  the  court  refusing  instruc- 
tions. 

The  judgment  does  justice  between  the  parties  and  should 
b3  affirmed. 

Vol.  LXVni  a 
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Daniel  D.  Stone  t.  William  P.  Palmer,  Assignee^  etc. 

1.  Ck)NTEAC?rs — Must  be  Enforced  as  Made. — A  contract  must  be  car- 
ried out  according  to  its  terms,  and  equity  can  not  create  a  contract 
different  from  the  one  agreed  upon,  although  there  may  seem  to  be  a 
moral  justice  in  doing  so. 

2.  Mortgages — Must  Secure  a  Particular  Debt. ^ A  mortgage  given 
to  secure  a  particular  debt,  either  present  or  prospective,  can  not  be 
enforced  as  security  for  another  and  different  debt. 

8.  SAME—WitJumt  Consideration. — ^A  mortgage  made  without  con- 
sideration, and  under  a  promise  never  performed,  is  void  for  all  purposes 
as  against  the  mortgagor,  whether  in  the  hands  of  the  mortgagee  or  of 
a  third  person  who  has  taken  it  as  security  without  notice  of  the  want 
of  consideration. 

4.  VOLUNTAEY  AfiSiGNiiKNTS— ^ec^  of  Notice  of.  —After  a  creditor  of 
an  insolvent  debtor  has  notice  that  such  insolvent  is  about  to  make  a  gen- 
eral assignment  under  the  statute  for  the  benefit  of  creditors,  he  can  not 
xeceive  security  for  his  debt. 

Bin,  for  foreclosure.  Appeal  from  the  Circuit  Court  of  Whit*«ide 
County^  the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this  court 
At  the  May  term,  1896.    Affirmed.    Opinion  filed  December  9, 1896. 

0.  L.  Sheldon,  attorney  for  appellant. 
J.  E.  MoPherban,  attorney  for  appellee. 

Mr.  Jubtioe  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  bill  for  relief  filed  by  the  appellee  as  assignee 
of  Adam  Horlacker,  in  the  Circuit  Court  September  7, 1894, 
against  appellant,  praying  the  cancellation  of  a  certain 
mortgage  given  by  said  Horlacker  to  the  latter  on  the  alleged 
grounds  that  the  note  and  mortgage  given  to  secure  it  were 
without  consideration  and  void  as  to  the  creditors  of  Hor- 
lacker, and  praying  to  have  it  canceled  and  removed  as  a 
cloud. 

Appellant  answered,  denjring  the  allegations  of  the  bill, 
and  then  filed  a  cross-bill,  making  appellee  and  Horlacker 
and  wife  respondents,  asking  for  a  foreclosure  of  the  mort- 
gage.   To  the  cross-bill  appellee  filed  an  answer  denying 
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there  was  a  consideration  for  the  note  and  mortgage  or  any 
delivery  of  the  note  and  mortgage  to  appellant. 

On  hearing  of  original  and  cross-bill  and  answers  thereto, 
the  court,  after  finding  the  issues  in  favor  of  appellee,  dis- 
missed the  cross-bill  and  granted  the  relief  prayed  for  in  the 
original  bill,  and  canceled  said  mortgage  and  removed  it  as 
a  cloud  on  the  title  to  the  real  estate  described  in  the  bill, 
and  ordered  that  the  land  of  Horlacker  described  in  the  bill 
be  discharged  from  the  lien  of  said  mortgage,  and  decreed 
the  costs  of  the  proceedings  against  appellant. 
From  this  decree  this  appeal  is  taken. 
It  appears  from  the  evidence  in  the  case  that  Adam  Hor- 
lacker was  engaged  in  the  banking  business  in  the  city  of 
Rock  Falls,  Whiteside  county,  Illinois,  in  July,  1894,  and 
made  an  assignment  in  that  month  for  the  benefit  of  cred- 
itors. 

The  appellant  was  a  depositor  in  his  bank  to  the  amount 
of  $4,792.  On  July  30,  1894,  Adam  Horlacker  made  and 
delivered  his  deed  of  assignment  for  the  benefit  of  his  cred- 
itors to  appellee,  W.  P.  Palmer,  which  deed  was  duly  recorded 
July  31,  1894,  at  seven  o'clock  in  the  morning,  and  Palmer, 
assignee,  assumed  the  execution  of  the  trust  in  the  said  deed 
contained. 

On  the  day  prior  to  the  execution  of  the  mortgage  and 
assignment,  appellee  drew  $1,500  of  his  money  out  of  the 
bank  and  the  bank  was  unable  to  pay  the  balance. 

On  July  30, 1894,  Horlacker  and  his  wife,  Mary,  executed 
a  mortgage  to  appellant  on  all  the  real  estate  mentioned  in 
the  deed  of  assignment  to  secure  the  payment  of  his  note 
bearing  date  July  30, 1894  for  $3,000,  due  in  sixty  days,  pay- 
able to  the  appellant,  with  the  following  provisions  incor- 
porated in  the  note:  "  this  note  being  given  to  secure  said 
Stone,  as  my  surety  in  signing  a  note  with  me  for  said  sum 
of  money,  and  this  note  to  remain  as  security  for  any  renew- 
als or  extensions  of  the  said  surety  note  or  any  part  thereof." 
This  mortgage  was  filed  for  record  at  five  o'clock  in  the 
afternoon  of  July  31, 1894. 

It  was  a  disputed  point  and  the  evidence  was  conflicting 
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as  to  whether  there  was  any  legal  delivery  of  the  note  and 
mortgage  by  Horlacker  to  appellant. 

There  are  two  points  in  this  case  urged  on  the  part  of  the 
appellee :  first,  that  there  was  no  consideration  for  the  note 
and  mortgage;  that  both  had  been  executed  upon  terms  and 
conditions  which  appellant  had  not  complied  with;  second, 
that  the  note  and  mortgage  had  never  been  legally  delivered 
to  appellant  and  therefore  the  recording  of  the  mortgage 
was  a  violation  of  the  rights  of  Horlacker  and  the  appellees. 

It  is  claimed  by  the  appellant  that  the  note  and  mortgage 
was  executed  to  him  in  consideration  that  he  should  sign  a 
note  with  Horlacker  as  security  to  some  Sterling  bank  for 
$3,000,  which,  when  obtained  by  Horlacker,  the  latter  was 
to  turn  over  to  appellant  in  payment  of  so  much  of  his 
remaining  deposit. 

On  the  other  hand  the  evidence  of  appellee  tended  to 
show  that  the  appellant  was  only  to  become  security  for 
Horlacker  to  a  Sterling  bank  for  $1,500,  and  that  there  was 
no  agreement  to  pay  even  that  amount  to  Stone  in  part  dis- 
charge of  his  deposit  account.  The  evidence  is  also  con- 
flicting as  to  whether  the  note  and  mortgage  in  question 
was  delivered  to  appellant  or  whether  it  was  left  in  the 
hands  of  J.  W.  White,  a  lawyer,  until  appellant  should 
carry  out  his  part  of  the  agreement  to  sign  the  note,  a  note 
of  Horlacker  to  be  given  to  the  Sterling  bank  on  which  to 
raise  the  $3,000. 

There  is  no  dispute,  however,  that  the  note  on  which  ap- 
pellant was  to  become  security  for  Horlacker  was  never 
signed  and  Horlacker  never  raised  the  money  on  such  note. 
The  fault  for  not  signing  this  note  is  attributed  to  appellant 
by  Horlacker  on  the  one  hand  and  to  Horlacker  by  appel- 
lant on  the  other. 

On  this  point  the  evidence  is  also  conflicting. 

In  the  view  we  take  of  the  case  it  will  not  be  neoessary 
for  us  to  canvass  the  conflicting  evidence  on  these  points, 
nor  to  decide  where  the  preponderance  lies,  for  we  are  of 
the  opinion  that  the  consideration  for  the  note  and  mort- 
gage, even  if  delivered  by  Horlacker  to  appellant,  has  failed 


Second  District — May  Term,  1896.        341 

stone  V.  Palmer. 

because  the  consideration  on  which  they  are  executed  never 
passed  between  appellant  and  Horlaoker. 

It  was  a  contract  between  appellant  and  Horlacker  to 
raise  money  for  Horlacker  by  means  of  appellant's  surety- 
ship, and  not  a  mortgage  to  secure  the  deposit  account  of 
appellant  even  though  the  deposit  was  to  be  satisfied  out  of 
the  sum  borrowed. 

We  think  a  contract  must  be  carried  out  according  to  its 
terms,  and  that  equity  can  not  create  a  contract  between 
parties  different  from  the  one  agreed  upon,  although  there 
would  seem  to  be  a  moral  justice  in  doing  so. 

The  contract  in  question  not  only  contemplated  the  giv- 
ing of  the  note  and  mortgage,  but  the  execution  of  a  note 
by  appellant  as  surety  for  Ilorlacker. 

If  Horlacker,  any  time  before  the  execution  of  the  note, 
refused  to  go  on  and  carry  out  the  agreement,  the  mortgage 
and  the  note  would  be  without  consideration,  because  appel- 
lant could  never  be  called  on  to  pay  a  note  which  he  had 
never  signed,  and  would  therefore  never  have  to  pay  the 
money  which  the  mortgage  was  intended  to  secure,  therefore 
it  was  without  consideration. 

It  would  be  like  a  mortgage  given  to  a  party  to  secure 
him  for  lending  his  credit;  if  no  advances  are  made  upon  it 
and  no  credit  is  given,  it  is  without  consideration. 

If  given  for  that  purpose  it  can  not  be  enforced  for  a 
different  purpose. 

The  sum  named  in  the  mortgage  is  of  no  importance 
when,  in  terms,  the  mortgage  secures  future  advances.  It  is 
security  for  the  advances  and  nothing  further.  It  is  valid 
to  the  extent  of  the  advances  made,  although  the  mortgagor 
be  insolvent  at  the  time.  Sections  611,  612,  Vol.  1,  Jones  on 
Mortgages.  And  further,  "  a  mortgage  made  without  con- 
sideration and  under  a  promise  never  performed  is  void  for 
all  purposes  as  against  the  mortgagor,  whether  in  the  hands 
of  the  mortgagee  or  of  a  third  person  who  has  taken  it  as 
security  without  notice  of  the  want  of  consideration." 
Sec.  1470,  Vol.  2,  Jones  on  Mortgages. 

"  On  the  foreclosure  of  a  mortgage  given  to  secure  the 
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payment  of  judgments  confessed  by  the  mortgagor  but 
which  were  void  for  want  of  compliance  with  the  statute, 
the  defense  may  be  taken  that  no  indebtedness  is  shown  and 
the  bill  should  be  dismissed."  Sec.  1490,  Vol.  2,  Jones  on 
Mortgages. 

Appellant's  counsel  bases  his  claim  of  the  validity  of  the 
mortgage  upon  a  supposed  equity,  and  as  to  what  the  condi- 
tion of  the  parties  would  have  been  had  the  security  note 
been  given  to  the  Sterling  bank  by  Horlacker  and  the  appel- 
lant. He  says,  ^^had  the  note  been  given  and  Stone  paid  it, 
as  he  would  have  done  in  default  of  Horlacker,  Stone  would 
have  had  the  ^ight  to  foreclose  the  mortgage  to  indem- 
nify himself; "  that  is,  appellant  would  have  been  subrogated 
to  the  mortgagee's  rights.     " 

The  trouble  with  this  argument  is  that  the  appellant  never 
went  so  far  as  to  sign  the  security  note,  although  he  may 
have  been  willing  so  to  do  had  he  the  opportunity;  there- 
fore he  never  could  have  been  damnified  or  required  to  pay 
a  claim  Tvhich  he  was  secured  against  by  the  mortgage. 
Before  he  had  opportunity  to  sign  the  security  note  he  was 
notified  by  Horlacker  that  the  assignment  had  been  exe- 
cuted and  then  it  was  too  late  for  him  to  secure  his  claim 
even  by  a  direct  mortgage  by  Horlacker  to  him,  if  Horlacker 
had  been  willing  to  have  given  appellant  a  mortgage  to 
have  secured  his  deposit  account. 

After  a  creditor  of  an  insolvent  debtor  has  notice  that  an 
insolvent  is  about  to  make  a  general  assignment  ui  d  .t  the 
statute  for  the  benefit  of  creditors,  he  has  no  power  to  receive 
any  security  for  his  debt  from  the  insolvent  debtor  giving 
him  a  preference  over  the  general  creditors.  He  has  a  right 
to  receive  security  for  his  debt  if  it  is  done  in  good  faith  and 
he  secures  his  lien  prior  to  the  assignment  or  notice  of  the 
intention  by  the  debtor  to  make  an  assignment. 

"  If  a  creditor,  by  attachment  or  otherwise,  secures  a  lien 
upon  the  property  prior  to  the  time  that  it  passes  into  the 
hands  of  the  insolvent's  assignee,  then  the  said  lien  would 
be  declared  prior — practically,  a  preferred  lien;  but  when  an 
assignment  beconles  operative  before  any  such  lien  is  per- 
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fected  then  those  seeking  to  parcel  out  the  estate  of  the 
insolvent  in  their  own  interest  will  either  come  in  under  the 
assignment  or  be  declared  non-participants  in  the  avails  of 
the  sale  o^property."     Yates  v.  Dodge,  123  111.  50. 

The  policy  of  our  insolvent  debtor's  statute  is  to  effectu- 
ate an  equal  distribution  among  all  the  creditors  of  an 
insolvent's  property,  hence  the  law  will  not  recognize  any 
liens  acquired  prior  to  the  assignment  unless  actual  and 
perfected  liens. 

It  is  insisted  by  appellant's  counsel  that"  equity  would  have 
required  Horlacker  to  have  gone  on  and  borrowed  the  money 
and  given  appellant  the  opportunity  to  have  signed  the  note 
contemplated  so  that  appellant  might  have  been  preferred 
against  the  other  creditors  of  the  insolvent. 

As  we  understand  the  law,  it  would  not  have  been  equity, 
in  view  of  the  insolvent  debtor's  act,  and  Horlacker's  deter- 
mination to  make  an  assignment  for  the  benefit  of  his  credit- 
ors, for  him  to  have  given  preference  to  appellant,  and  he 
might  recede  from  any  agreement  to  do  so  at  any  time  after 
he  had  concluded  to  make  an  assignment,  and  no  rule  of  law 
or  equity  could  prevent  him. 

Appellant  could  not  even  accept  a  preference  with  the 
knowledge  of  the  debtor^s  intention  to  make  an  assignment, 
no  difference  how  near  he  had  come  to  securing  a  prefer- 
ence before  such  knowledge  came  to  him.  No  rule  of  equity 
is,  therefore,  violated  in  setting  aside  this  mortgage  in  ques- 
tion, given  without  consideration  and  after  the  assignment, 
without  power  to  receive  any. 

The  appellant  will  stand  on  the  same  footing  with  all 
other  creditors  and  receive  hiaj>ro  rata  share. 

Seeing  no  error  in  the  record  the  decree  of  the  court 
below  is  afftrmed. 


Chilllcotlie  Paper  Co.  et  al.  r.  Charles  N.  Wheeler  et  al. 

I.  Practicb— PTTicrf  Questions  Must  be  Raised  in  Trial  Courf.^ 
Equities  against  certain  of  the  holders  of  bonds,  secured  by  a  trust  deed, 
can  not  be  set  up  for  the  first  time  in  a  oourt  of  appeal. 


344  Appellate  Courts  of  Illinois. 

Vol.  68.]  Chillicothe  Paper  CJa  v.  Wheeler. 

2.  Trust  Deeds — What  May  be  Included  in  a  Decree  for  Foreclos- 
ure.— When  a  deed  of  trust,  executed  to  secure  bonds,  oontains  a  provia- 
ion  givmg  a  trustee  the  right  to  declare  the  bonds  due  upon  default  in 
the  payment  of  interest,  and  a  suit  is  brought  under  such  provision,  at 
the  request  of  one  of  the  bondholders,  the  decree  may  include  all  the  other 
holders  of  bonds,  whether  they  formally  pray  for  a  forecloSure  or  not. 

8.  Judicial  Sales — Who  May  Bid. — A  holder  of  bonds,  secured  by  a 
deed  of  trust,  may  bid  either  for  himself,  or  for  himself  and  other  bond- 
holders  jointly,  at  a  foreclosure  sale  made  in  pursuance  of  such  deed. 

Bill,  to  foreclose  a  trust  deed.  Error  to  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Aiffirmed.  Opinion  filed  December  9, 
1896. 

Statement  of  the  Case. 

On  the  20th  of  March,  1893,  Harvey  Lightner  and  Mar- 
tin Kingman  filed  a  bill  to  foreclose  a  deed  of  trust  upon 
ten  acres  of  land,  and  a  paper  mill  plant  situated  thereon, 
which  had  been-  executed  by  the  Chillicothe  Paper  Coin- 
pany  to  secure  the  payment  of  forty  bonds  of  $500  each. 

The  trust  deed  provided  that  the  grantor  should  pay  all 
taxes  against  the  property,  keep  the  buildings  insured  for 
the  benefit  of  the  legal  holders  of  the  bonds,  etc.,  and  in 
case  of  default  in  the  payment  of  taxes,  interest  or  insur- 
ance for  sixty  days  after  the  same  should  mature,  then  at 
the  request  of  the  holder  of  ten  of  the  bonds  the  trustee 
might  declare  them  all  to  be  presently  due  and  payable, 
and  the  mortgage  might  thereupon  be  foreclosed. 

Lightner  was  the  holder  of  twenty-four  of  said  bonds, 
and  the  Chillicothe  Paper  Company  had  failed  to  pay  the 
interest  thereon  which  matured  January  },  1893,  and,  as  pro- 
vided by  the  deed  of  trust,  Lightner  had  made  a  written 
request  on  the  trustees  to  declare  the  whole  of  said  bonds 
due  and  payable,  and  to  foreclose  said  mortgage.  Kingman 
united  with  Lightner  in  his  bill  because  he  was  trustee. 

Answers  were  filed  by  the  different  bondholders  other 
than  Lightner,  setting  forth  their  respective  interests. 

Richard  A.  Culter,  one  of  the  defendants,  filed  an  answer 
showing  that  the  Chillicothe  Paper  Company  was  indebted 
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to  him  in  the  sura  of  $18,830  on  its  note  dated  March  25, 
1891,  which  was  secured  by  second  mortgage  on  the  prem- 
^ises,  and  praying  that  in  case  of  a  sale  of  the  property,  the 
surplus  over  and  above  the  amount  due  on  the  first  mortgage 
should  be  paid  to  him. 

The  Chillicothe  Paper  Co.,  The  Waterhouse  Paper  Stock 
Co.,  a  subsequent  purchaser,  and  James  A.  Waterman  were 
joined  as  defendants.  They  were  served  with  process  and 
defaulted  for  want  of  an  answer. 

The  case  was  referred  to  the  master,  who  filed  his  report 
on  June  28,  1893,  finding  the  allegations  of  the  bill  to  be 
true;  that  there  was  due  on  the  Kingman  trust  deed : 

To  Harvey  Lightner,  complainant $12,952.25 

To  the  Central  National  Bank 5,192.10 

To  George  T.  Gilliam 3,474.85 

To  William  Schroeder 518.75 

To  Henry  Hirt 518.95 

The  above  items  of  indebtedness  were  all  secured  by  the 
trust  deed  to  Kingman.  The  master  further  found  that 
there  was  due  to  Kichard  A.  Culter,  secured  by  second  mort- 
gage, $22,212.10,  to  James  Arkell  on  a  third  mortgage 
$2,120.66,  and  that  a  number  of  judgments  existed  in  favor 
of  divers  parties,  all  of  which  were  liens  subject  to  above 
mortgages. 

The  bonds  held  by  the  Central  National  Bank  were  held 
as  collateral  security  for  two  notes  held  by  the  bank,  one 
for  $2,000  and  the  other  for  $3,000  owing  by  the  Chillicothe 
Paper  Co.,  and  signed  by  James  A.  Waterhouse  as  guar- 
antor. The  bank  held  some  other  collateral,  which  was 
then  considered  of  no  value. 

The  master  gave  notice  of  his  findings  to  all  the  parties 
in  interest,  and  no  objections  or  exceptions  were  taken 
thereto. 

The  master's  report  was  approved  by  the  court,  and  a 
decree  entered  foreclosing,  as  well,  the  second  and  third 
mortgages,  in  favor  of  Culter  and  Arkell,  as  the  first  deed 
of  trust.  The  aggregate  indebtedness  due  under  the  three 
mortgages  exceeded  $57,500.    The  decree  provided  that 
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unless  the  amount  due  be  paid  within  thirty  days,  the  mas- 
ter should  advertise  and  sell  the  property  described  in  the 
deed  of  trust,  subject  to  the  right  of  redemption. 

The  property  was,  on  August  14, 1893,  offered  for  sale  by 
the  master  in  chancery  and  was  bid  in  by  William  Jack,  as 
trustee,  for  the  sum  of  $35,000,  and  the  master  took  the 
receipts  of  the  several  parties  in  interest  for  the  amount  to 
which  they  were  entitled.  This  sale  paid  the  first  mort- 
gage in  full,  and  $1 1,249.65  upon  the  Culter  mortgage.  The 
sale  was  approved  by  the  court,  and  a  certificate  of  pur- 
chase was  executed  by  the  master  to  William  Jack,  in 
trust. 

One  year  thereafter,  upon  the  gr.  un  that  the  bid  was 
fictitious  the  plaintiffs  in  error  moved  to  set  aside  the  sale, 
which  was  done  without  opposition.  The  property  was 
again,  on  the  6th  of  December,  1894,  sold  by  the  master, 
George  T.  Gilliam  being  the  purchaser,  for  $18,000.  The 
proceeds  of  the  sale  were  divided  j^r^  rata  between  Lightner, 
the  Central  National  Bank,  Gilliam,  Hirt  and  Schroeder. 
The  plaintiffs  in  error  moved  to  set  aside  that  sale  on  the 
6th  of  December,  1895,  because  of  a  secret  agreement 
between  Gilliam  and  others  of  the  bondholders,  whereby 
he  was  to  bid  in  the  property  for  all  the  bondholders  with- 
out paying  the  cash,  but  the  court  denied  the  motion. 

McCuLLocH  &  McCuLLooH,  attomcys  for  plaintiffs  in  error. 

Jack  &  Tiohknor,  attorneys  for  defendants  in  error. 

• 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  writ  of  error  is  prosecuted  for  the  purpose  of  having 
set  aside  a  sale  made  by  the  master  in  chancery  under  a 
decree  of  foreclosure  of  the  real  estate  and  manufacturing 
plant  covered  by  a  deed  of  trust  executed  by  the  Chillicothe 
Paper  Company.  Although  it  is  urged  that  the  decree  is 
erroneous,  the  chief  contention  is  that  the  court  erred  in 
refusing  to  set  aside  the  sale. 
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The  objections  to  the  decree  are  rather  trivial  in  their 
character,  and  being  urged  here  for  the  first  time,  although 
plaintiffs  in  error  have  appeared  before  the  Circuit  Court 
twice  and  moved  to  have  sales  set  aside  because  of  irregu- 
larities of  the  manner  in  which  they  were  made,  would  not 
seem  worthy  of  very  extended  consideration. 

There  is  no  claim  that  the  amount  found  due  by  the  de- 
cree was  not  correct.  Nor  is  it  claimed  that  the  complain- 
ants in  the  original  bill  were  not  entitled  to  a  foreclosure. 
There  was  default  in  the  payment  of  the  interest,  and  for 
that  reason  and  by  virtue  of  the  provisions  in  the  deed  of 
trust,  Kingman,  the  trustee,  had  the  right  to  declare  all  of 
the  bonds  due  and  payable.  But  it  is  insisted  that  as  the 
ten  bonds  held  by  the  Central  National  Bank  were  held  as 
collateral  security  for  the  payment  of  other  indebtedness  of 
the  Chillicothe  Paper  Company  it  was  error  in  the  court  to 
decree  payment  of  them  on  the  same  terms  as  the  other 
bonds,  and  in  default  of  payment,  together  with  the  sums 
due  upon  the  other  bonds,  to  decree  a  sale  of  the  mortgaged 
premises  without  allowing  a  separate  redemption  as  to  the 
bonds  so  held  by  the  bank.  This  contention  involves  an 
adjustment  of  the  equities  between  the  Chillicothe  Paper 
Company,  Waterhouse  and  the  Central  National  Bank,  and 
could  be  disposed  of  by  saying  that  they  were  not  brought 
to  the  attention  of  the  court  by  bill,  answer  or  otherwise. 
Plaintiffs  in  error  had  ample  opportunity  to  obtain  such  an 
adjustment  had  they  seen  fit  to  do  so.  If  the  bonds  were 
issued  for  a  special  purpose  and  no  right  of  foreclosure  at. 
tached  to  them,  then  it  was  their  duty,  for  the  protection  of 
other  bondholders  and  creditors  of  the  corporation,  to  set 
forth  that  fact  in  some  proper  pleading.  But  that  they 
failed  to  do.  They  suffered  default,  and  must  now  be  held 
as  estopped  from  operating  any  equitable  interest,  prejudi- 
cial to  other  bondholders. 

Lightner  could  not  be  presumed  to  know  of  any  secret 
interest  which  they  may  have  had  in  those  bonds.  The  bank 
held,  and  had  the  right  to  hold,  the  ten  bonds  until  the  debt 
for  which  they  were  held  was  paid,  and  there  is  no  reason 
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why  other  bondholders  should  be  embarrassed  in  their 
rights  to  a  foreclosure  and  a  sale  by  unsettled  equities  be- 
tween the  bank,  the  Chillicothe  Paper  Company  and  Water- 
house. 

To  the  error  assigned,  that  the  decree  of  foreclosure  as  to 
the  ten  bonds  held  by  the  bank  was  wrong,  because  there 
was  no  prayer  of  that  kind  on  the  part  of  the  bank,  it  may 
be  replied,  that  a  formal  prayer  to  that  effect  was  not  neces- 
sary. When  one  of  the  holders  of  the  bonds  made  it  known 
that  there  had  been  default  in  the  payment  of  interest,  and 
called  u[X)n  the  trustee  to  join  him  in  a  foreclosure,  the 
trustee  had  the  right  to  declare  all  outstanding  bonds  due 
and  payable,  and  the  decree  could  extend  to  all  holders 
made  parties,  whether  they  formally  prayed  a  foreclosure 
or  not.  It  was  notj  error  to  decree  a  sale  of  all  the  ma- 
chinery, fixtures,  tools,  etc.,  covered  by  the  deed  of  trust 
with  the  land.  That  question  was  settled  by  our  Supreme 
Court  in  Wood  v.  Whelen,  93  111.  163. 

It  is  contended  that  the  sale  to  Gilliam,  one  of  the  bond- 
holders, was  void,  and  should  have  been  set  aside  because 
the  decree  did  not  give  bondholders  a  right  to  purchase 
and  because  the  purchase  was  made  for  all  the  bondholders. 
This  is  the  first  time  we  have  ever  heard  it  urged  in  this 
State  that  a  mortgagee  can  not  purchase  at  a  foreclosure 
sale  made  for  his  benefit.  For  the  mortgagee  to  so  purchase 
is  a  matter  of  daily  occurrence.  Frequently  it  is  the  only 
way  in  which  a  mortgagee  can  protect  himself  and  obtain 
payment  of  his  debt.  He  is  not  bidding  at  his  own  sale  but 
at  one  made  by  an  officer  of  the  court  and  under  the  order 
of  the  court.  Gilliam  had  the  right  to  bid  either  for  him- 
self or  for  himself  and  other  bondholders  jointly. 

There  are  other  points  discussed  in  the  briefs,  but  we  do 
not  consider  them  of  such  importance  as  to  merit  a  further 
extension  of  this  opinion  in  a  consideration  of  them.  There 
was  no  error  of  the  court  in  the  decree  or  in  the  order  over- 
ruling the  motion  to  set  aside  the  sale. 

Decree  and  order  affirmed. 
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Matilda  Stewart  r.  George  M.  Ludlow. 

1.  Frohissort  Notes. —  'Proof  of  Insolvency  of  Indortter, — In  a  suit 
against  the  indorser  of  a  promissory  note,  absolute  proof  of  the  insolv- 
ency of  the  maker  is  not  required;  the  plaintiff  need  only  offer  prima 
faeie  evidence  thereof. 

2.  Sake— Credits  on,  upon  Foreclosure  of  Trust  Deed  Given  as 
Security. — The  indorser  of  a  note  secured  by  a  trust  deed  is  only  entitled 
to  have  such  note  credited  with  the  net  proceeds  of  a  sale  of  the  prem- 
ises described  in  the  trust  deed  after  payment  of  all  costs  of  the  fore- 
closure proceeding  including  any  solicitor's  fees  which  were  allowed. 

3.  Assignment— O/  Trust  Deed  Securing  Notes— What  Pctsses,—The 
assignment  of  a  note  and  a  trust  deed  securing  it,  gives  the  assignee  all 
the  rights  of  the  assignor,  and  when  the  trust  deed  gives  the  right  of 
election  to  declare  the  whole  amount  due  on  default  in  payment  of  any 
sum  that  has  in  fact  matured,  the  exercise  of  such  election  binds  the 
assignor  to  the  same  extent  as  the  maker  of  the  notes. 

Assnmpsit,  against  the  indorser  of  promissory  notes.  Appeal  from 
the  City  Court  of  Elgin;  the  Hon.  R.  P.  Goodwin,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1800.  Reversed  and  remanded. 
Opinion  filed  December  9,  1896. 

BoTSFOBD,  Wayne  &  Botsford,  attorneys  for  appellant. 
Oscar  Jones  and  J.  M.  Manley,  attorneys  for  appellee. 

Mb.  Justice  Crabtreb  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  brought  by  appellant 
against  appellee,  seeking  to  charge  him  as  indorser  on  eight 
promissory  notes,  which  he  had  sold  and  indorsed  to  ap- 
pellant. 

The  case  was  tried  by  the  court  without  a  jury,  the  issues 
found  for  appellee,  and  judgment  rendered  against  appel- 
lant for  costs. 

There  were  originally  twelve  promissory  notes  for  the  sum 
of  $100  each,  executed  by  one  Mary  Allen  to  appellee,  as 
part  of  the  purchase  price  of  certain  real  estate  sold  by 
appellee  to  said  Mary  Alien.    The  notes  were  secured  by  four 
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trust  deeds  on  real  estate,  and  each  of  these  trust  deeds  con- 
tained a  provision  for  allowance  of  a  solicitor's  fee  of  $50  in 
case  of  foreclosure. 

These  notes  and  trust  deeds  were  sold  and  indorsed  by 
appellee  to  appellant.  When  the  first  series  of  notes  became 
due,  they  were  not  paid,  nor  was  the  interest  paid  on  the 
remaining  notes,  and  thereupon  in  pursuance  of  the  terms 
of  the  instruments  appellant  exercised  her  right  of  election, 
declared  the  whole  of  the  notes  to  be  due,  and  filed  a  bill 
for  foreclosure,  and  in  that  suit  she  obtained  a  decree  for 
the  whole  amount  due,  including  an  allowance  of  (150  for 
solicitor's  fees.  On  a  sale  of  the  property  by  the  master, 
under  the  decree  of  foreclosure,  there  was  a  deficiency  of 
$772.27,  for  which  a  personal  decree  was  entered  against 
Mary  Allen,  the  maker  of  the  notes,  and  an  execution  issued 
against  her  which  was  returned  by  the  sheriff  nvUa  bona. 

The  principal  controversy  in  the  case  arises  upon  the 
question  as  to  whether  or  not  the  evidence  was  sufficient  to 
show  the  insolvency  of  Mary  Allen,  the  maker  of  the  notes, 
and  that  a  suit  against  her  would  have  been  unavailing,  and 
thus  fix  the  liability  of  appellee  as  indorser,  in  accordance 
with  the  statute. 

We  think  the  uncontradicted  testimony  of  W.  J.  Hunter 
as  to  the  financial  circumstances  of  Mary  Allen,  and  the 
efforts  made  by  him  to  find  property  belonging  to  her,  out 
of  which  to  make  the  debt,  as  well  as  the  inquiries  made  by 
him  of  others  upon  that  subject,  was  sufficient  to  make  out  a 
prima  facie  showing  of  insolvency  on  the  part  of  Mary 
Allen,  and  to  fix  the  liability  of  appellee  as  indorser.  The 
return  of  the  execution  nulla  bona  was,  at  least,  strong  cor. 
roborative  evidence  of  such  insolvency. 

Absolute  proof  of  insolvency  in  such  cases  may  be  impos- 
sible, and  is  frequently  impracticable,  and  all  that  should 
be  required  is,  that  the  plaintiff  shall  give  prima  fade 
proof  of  the  negative  fact.  Pierce  v.  Short,  14  111.  146; 
Springer  v.  Puttkaraer,  159  Id.  567. 

Appellee  made  no  effort  to  show  that  Mary  AUen  was 
the  owner  of  any  property,  and  in  the  absence  of  such  proof 
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we  think  the  prima  facte  showing  made  by  appellant  was 
sufficient. 

We  think  the  second  and  fifth  propositions  of  law  sub- 
mitted by  appellant  to  be  held  as  law  in  this  case  should 
have  been  so  held,  and  it  was  error  to  refuse  them. 

£y  assigning  the  notes  and  the  trust  deeds  securing  them 
to  the  appellant,  appellee  transferred  to  her  the  right  of 
electing  to  declare  the  whole  amount  due  on  default  in  pay- 
ment of  those  which,  by  their  terms  had,  in  fact,  matured, 
and  when  appellant  exercised  such  election  appellee  was 
bound  thereby  to  the  same  extent  as  the  maker  of  the  notes. 
The  second  proposition  submitted  contained,  in  substance, 
this  principle,  and  should  have  been  held  as  the  law  of  the 
case. 

The  $150  allowed  as  solicitor's  fees  in  the  foreclosure  case, 
having  been  properly  allowed,  appellee  was  not  entitled  to 
credit  for  the  amount  when  sued  as  indorser  upon  the  notes. 
He  was  only  entitled  to  credit  for  the  net  proceeds  of  the 
sale  after  payment  of  all  costs  of  the  foreclosure  proceed- 
ings, including  the  solicitor's  fees.  We  are  of  the  opinion 
the  deficiency  decree  properly  fixed  the  measure  of  his 
liability  if  appellant  was  entitled  to  recover  from  him  as 
indorser.  Hence  the  fifth  proposition  submitted  should  have 
been  held  as  the  law. 

The  first,  third  and  fourth  propositions  submitted  were 
faulty  in  statement  as  written,  and  it  was  not  error  to 
refuse  them. 

But  for  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 


Chas.  McCorry  y.  G.  L.  Holden^  Assignee,  etc. 

1.  Contracts— Cons^rwc^ion  of— Failure  of  Consideration.— The 
following  contract — **  We,  the  undersigned,  promise  to  pay  the  amounts 
set  opposite  our  respective  names  in  three,  six  and  nine  months,  in  equal 
payments,  as  an  inducement  to  the  St.  Charles  Evaporating  Cream  Com- 
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pany  to  rebuild  and  operate  the  condensing  factory  at  St.  Charles  and 
in  operation  " — is  complied  with  by  the  operation  of  the  factory  for  even 
a  limited  time,  if  the  operation  be  for  as  long  a  time  as  possible;  and  if 
through  misfortune  the  factory  cease  to  operate  after  being  started  and 
run,  there  is  no  failure  of  consideration. 

2.  CoifTR ACTS— Construction  o/.— A  contract  should  be  construed 
according  to  its  natural  and  obvious  meaning  without  adding  anythmg 
thereto  by  way  of  construction. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Afi&rmed.  Opinion  filed 
December  9,  1896. 

Albohulee  &  MuKPHY,  attomeys  for  appellant. 
BoTSFOKD,  Waynb  &  BoTSFORD,  attomeys  for  appellee. 

Mr.  Justice  Lacey  deliyerkd  the  opinion  of  the  Court. 

This  was  an  action  brought  before  a  justice  of  the  peace 
to  recover  from  the  appellant  an  alleged  balance  due  the 
St.  Charles  Evaporated  Cream  Company,  on  a  subscription, 
the  following  of  which  is  a  copy  signed  by  the  appellant : 

"  St.  Charles,  September,  1893. 

We,  the  undersigned,  promise  to  pay  the  amounts  set 
opposite  our  respective  names,  in  three,  six  and  nine  months 
in  equal  payments,  as  an  inducement  to  the  St.  Charles 
Evaporating  Cream  Company  to  rebuild  and  operate  the 
condensing  factory  at  St.  Charles,  and  in  operation.*' 

There  was  recovery  before  the  justice  of  the  peace  and 
an  appeal  taken  by  the  appellant  to  the  Circuit  Court  where, 
on  a  trial  before  a  jury,  appellee  recovered  a  verdict  for  the 
same  amount  and  judgment  was  rendered  thereon. 

The  facts  in  the  case  outside  of  the  subscription  are  that 
some  time  in  the  month  of  September,  1893,  the  Evaporated 
Cream  Company  at  St.  Charles  was  destroyed  by  fire.  The 
officers  of  the  corporation  were  in  doubt  about  building  the 
factory,  and  in  order  to  induce  them  to  rebuild,  citizens 
came  forward  and  voluntarily  contributed  by  subscription 
toward  its  rebuilding. 
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It  was  rebailt  during  the  fall  of  that  year  and  its  opera- 
tions commenced  in  the  month  of  December  that  same  year. 

It  continued  in  operation  until  July  25,  1894,  when  the 
plant  and  property  of  the  company  was  levied  upon  by 
executions  issued  on  judgments  then  obtained  against  the 
company,  and  the  factory  was  temporarily  closed;  and  when 
the  sheriflf  took  possession  of  the  same,  and  shortly  there- 
after, the  assignee,  who  is  appellee  herein,  was  appointed. 

The  company  has  no  business  existence  now  except 
through  the  assignee  who  was  operating  the  same. 

The  appellant  paid  one-third  of  his  subscription  March 
3,  1894,  and  one-third  about  three  months  thereafter,  but 
has  paid  nothing  since  the  sheriff  took  possession  of  the  prop- 
erty, and  the  remaining  one-third  is  the  subject  of  this  suit. 

While  the  evidence  shows  that  the  heading  "  St.  Charles, 
September,  1893,"  was  not  on  the  subscription  at  the  time 
it  was  signed  bv  appellant,  yet  it  further  shows  that  it  was 
signed  by  him  during  that  month  and  year. 

The  principal  question  involved  in  this  case  is  as  to  the 
construction  to  be  given  to  the  subscription  paper  above  set 
out. 

Appellant,  through  his  counsel,  insists  that  the  obligation 
imposed  upon  the  St.  Charles  Evaporated  Cream  Company 
to  maintain  the  operation  of  the  factory  at  that  place  is  a 
condition  precedent  to  the  payment  of  the  subscription  and 
every  part  thereof,  and  that  if  at  any  time  while  any  sum 
remained  unpaid  upon  the  subscription  the  company  ceased 
to  operate  the  factory,  there  would  be  a  failure  of  considera- 
tion, and  that  no  action  could  be  maintained  for  any  sum 
remaining  unpaid  on  the  subscription,  or,  in  the  words  of 
counsel  for  appellant,  to  "  remain  in  operation,  at  least  for 
a  time  decently  sufficient  to  collect  the  subscription." 

We  do  not  think  this  is  a  proper  construction  to  place 
upon  the  contract.  The  payments  fixed  by  this  subscrip- 
tion paper  were  fixed  three,  six  and  nine  months  from  the 
date  of  the  subscription  without  reference  to  whether  the 
creamery  was  rebuilt  at  the  time  the  different  payments 
respectively  came  due  or  not. 

Ym.  LXVni  2S 


854  Appellate  Coxjrts  of  Illinois, 

Vol.  68.]  McCorry  v.  Holden. 

^         ■    ■  ■     1^  ■■     I  1     ^^■^^i  ■!  I    I     ■■!  I  ,1         ■■■■■■■  ■■    ■      a    mm      — ^i^—  ■    ■■      m 

If  the  building  had  not  been  completed  within  the  nine 
months,  but  was  in  process  of  construction,  the  different 
installments  would  have  been  due  just  the  same  and  could 
have  been  collected  by  suit,  but  probably  if  the  payment 
had  been  delayed  and  the  execution  of  the  building  entirely 
abandoned  appellant  might,  in  a  suit  to  recover  on  the  sub- 
scription, have  pleaded  failure  of  consideration. 

But  if  the  building  had  been  completed  and  operated  even 
for  a  short  time,  there  would  have  been  no  failure  of  con- 
sideration. The  latter  part  of  the  contract  of  subscription 
is  a  little  obscure,  but  as  we  interpret  it,  it  means  that  the 
money  was  to  be  given  as  an  inducement  to  the  St.  Charles 
Evaporated  Cream  Company  to  rebuild  and  put  in  opera- 
tion and  operate  the  factory. 

There  is  no  time  fixed  during  which  the  factory  should  be 
operated,  therefore  we  take  it  that  an  operation  of  the  fac- 
tory for  even  a  limited  time,  would  fulfill  all  the  objects  of 
the  subscription,  provided  the  factory  was  operated  as  lone: 
as  it  could  be  in  good  faith  by  the  company,  and  if  through 
misfortune  the  factory  ceased  to  operate,  after  being  started 
and  run,  there  would  be  no  failure  of  consideration. 

The  factorv  was  run  about  twenty-five  davs  after  the  last 
installment  of  the  subscription  became  due  bj^  its  terms,  and 
then  failed  and  passed  into  the  hands  of  the  assignee. 

"We  are  of  the  opinion  that  this  was  a  sufficient  length 
of  time  to  fulfill  the  terms  of  the  subscription. 

This,  we  think,  is  a  fair  interpretation  of  the  contract  as 
contemplated  by  the  appellant,  inasmuch  as  he  fixed  no  limit 
to  the  time  during  which  the  factory  should  have  been 
operated. 

'  A  contract  should  be  construed  according  to  its  natural 
and  obvious  meaning  without  imagining  or  adding  anything 
thereto  by  way  of  construction. 

Thus  holding,  we  think  the  verdict  of  the  jury  was  entirely 
justified  and  in  accordance  with  the  contract. 

The  court  below,  then,  committed  no  error  in  rendering 
the  judgment  or  in  overruling  the  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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Illinois  Central  Railroad  Co.  t.  Henry  Crawford. 

1.  Railroads— WTien  Lddble  for  Injury  Caused  by  Running  a 
Train  at  a  Speed  Forbidden  by  Ordinance. — It  is  not  essential  to  a  right 
of  recovery  against  a  railroad  company  for  running  a  train  at  a  speed 
forbidden  by  a  city  or  village  ordinance,  that  the  injury  sued  on  should 
have  been  caused  by  actual  contact  or  collision  with  the  train. 

2.  Samr — Are  Liable  for  Injuries  Resulting  from  Defective  Condi- 
tion of  Crossing, — In  a  suit  against  a  railroad  company  for  injuries 
caused  by  the  defective  condition  of  a  crossing  constructed  and  main- 
tained by  it,  evidence  to  show  actual  notice  to  the  company  of  the  con- 
dition of  the  crossing  and  its  approaches  is  not  objectionable,  as  the 
company  is  chargeable  with  such  notice  and  is  liable  for  the  conse- 
quences resulting  from  a  defective  condition  of  the  crossing  and  its 
approaches. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Will  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opin- 
ion filed  December  9,  1896. 

H.  M.  Snapp  and  C.  V.  Gwin,  attorneys  for  appellant. 

Cowing  &  Young,  attorneys  for  appellee;  B.  Olin,  of 
counsel. 

Mb.  Justicb  Cbabteee    deliveeed  the  opinion  of  the 

CODBT. 

This  was  an  action  on  the  case  brought  by  appellee  in  the 
Circuit  Court  of  Will  County,  to  recover  damages  for  per- 
sonal injui'ies  sustained  by  him  while  attempting  to  cross 
the  railroad  tracks  of  appellant  at  their  intersection  with 
Corning  avenue,  in  the  village  of  Peotone,  on  the  morning 
of  August  24,  1893. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $1,500  damages  and  costs  of 
suit. 

The  negligence  charged  in  the  declaration,  was,  in  con- 
structing and  maintaining  a  dangerous  crossing,  running  the 
train  at  a  greater  rate  of  speed  than  that  limited  by  the 
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village  ordinance^  and  a  failure  to  give  the  statutory 
signals. 

At  the  point  of  intersection  with  Coming  avenue,  appel- 
lant had  two  main  tracks  and  a  side  track,  running  in  a 
northeasterly  and  southwesterly  direction,  through  the  vil- 
lage, and  Coming  avenue  runs  east  and  west  across  these 
tracks.  The  approaches  to  the  crossing  were  made  of  dirt, 
gravel  and  cinders,  and  ran  parallel  with  the  avenue.  The 
crossing  over  the  railroad  tracks  was  made  by  planking 
between  the  rails,  and  the  planks  were  laid  parallel  with  the 
rails,  and  diagonally  with  the  street  and  east  approach  to 
the  crossing.  This  planking  or  crossing  at  the  east  end,  on 
the  south  side,  extended  south  of  the  east  approach  about 
eight  feet,  and  did  not  connect  with  such  east  approach  but 
left  a  space  of  about  eight  feet  on  the  south  side  of  the 
same,  leading  into  an  open  ditch  on  appellant's  right  of  way, 
some  four  feet  deep,  and  which  ditch  ran  along  the  east 
side  of  the  embankment  on  which  the  railroad  tracks  were 
laid.     • 

The  following  diagram  shows  the  situation  of  the  tracks, 
the  planking  forming  the  crossing,  the  open  ditch,  and  the 
location  of  the  avenue  upon  which  appellee  was  driving  at 
the  time  of  his  injury. 
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It  appears  from  the  evidence  that  the  ditch  was  concealed 
by  weeds  and  rubbish,  and  the  fact  that  the  crossing  did 
not  connect  with  the  east  approach,  was  not  discoverable  or 
easily  discernible  by  one  driving  along  the  avenue  from  the 
west,  so  that  a  person  following  the  south  side  of  the  plank- 
ing would  run  into  the  open  ditch  at  the  point  marked  "A" 
on  the  plat,  before  discovering  that  he  was  not  going  on 
the  east  approach.  The  descent  was  abrupt  and  dangerous, 
and  there  was  no  guard  or  railing  of  any  kind  erected  so  as 
to  prevent  a  person  from  driving  from  this  crossing  into  the 
ditch.  There  is  no  dispute  that  this  crossing  and  the  ap- 
proaches thereto  were  constructed  and  maintained  by  appel- 
lant, and  we  have  no  doubt  from  the  evidence  that  the 
crossing  was  dangerous. 

In  addition  to  this  the  evidence  shows  that  the  view  of 
the  railroad  to  the  north,  was  obstructed  by  a  large  eleva- 
tor, a  corn  crib,  coal  sheds,  and,  at  the  time  of  the  accident, 
by  a  box  car  left  standing  on  the  track,  so  that  one  approach- 
ing the  crossing  from  the  west  would  have  little  or  no  op- 
portunity of  seeing  a  train  coming  from  the  north.  All 
these  obstructions  were  on  appellant's  right  of  way. 

On  the  morning  of  the  injury  appellee  and  his  father  came 
to  town  in  an  open  buggy  for  the  purpose  of  taking  the 
5 :  40  A.  M.  train  to  Chicago,  to  the  World's  Fair.  They 
drove  into  the  village  from  the  west  along  Corning  avenue, 
having  a  full  view  of  the  appellant's  railroad  tracks  to  the 
south,  from  which  direction  they  saw  a  train  slowly  ap- 
proaching, and  from  its  distance  away,  appear  to  have  con- 
cluded they  had  ample  time  to  cross  ahead  of  that  train, 
which  proved  to  be  the  fact.  Appellee  and  his  father, 
William  Crawford,  both  swear  they  looked  and  listened  for 
trains  from  the  north,  but  hearing  none,  they  drove  onto 
the  tracks,  and  just  as  the  horse  stepped  on  the  main  track, 
one  of  appellant's  freight  trains  bore  down  upon  them  from 
the  north  at  a  rate  of  speed  estimated  by  the  witnesses  to 
be  from  twenty  to  thirty  miles  an  hour.  It  appears  to 
have  been  impossible  for  appellee  and  his  father  to  turn 
around  and  thus  avoid  the  danger;  the  only  hope  of  escape 
was  to  go  ahead  and  clear  the  track  if  possible. 
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The  father  was  driving,  and  gave  the  horse  a  stroke  with 
his  whip,  which,  together  with  the  fright  from  the  train, 
caused  the  horse  to  spring  forward,  bringing  the  buggy  into 
the  ditch  at  the  point  marked  "  A"  on  the  plat,  overturning 
it,  and  inflicting  upon  appellee  a  very  serious  injury,  which 
the  evidence  seems  to  show  will  probably  be  permanent. 

The  ordinances  of  the  village  limited  the  rate  of  speed  of 
trains  while  passing  through  it,  to  ten  miles  an  hour. 
There  can  be  little,  if  any,  doubt,  that  the  train  in  question 
was  traveling  at  a  much  greater  rate  of  speed  than  the 
ordinance  permitted  at  the  time  of  the  injury.  Many  wit- 
nesses testified  upon  the  question  as  to  whether  or  not  the 
bell  was  rung  or  the  whistle  sounded,  and  there  is  the  usual 
conflict  in  the  evidence  upon  that  point.  We  can  not  say 
the  finding  of  the  jury  against  appellant  on  that  subject 
was  not  warranted  by  the  evidence. 

There  was  no  error  on  the  part  of  the  court  in  admitting 
the  ordinance  in  evidence  limiting  the  rate  of  speed  of  trains 
while  passing  through  the  village.  It  was  not  essential  to 
a  right  of  recovery  that  the  injury  should  have  been  caused 
by  actual  contact  or  collision  with  appellant's  train.  The 
accident  appears  to  have  been  occasioned  by  a  combination 
of  circumstances,  neither  of  which  alone  would  have  caused 
the  injury.  Had  the  crossing  and  its  approaches  been 
properly  constructed,  probably  appellee  would  have  passed 
over  in  safety  notwithstanding  the  train  was  run  at  a  high 
and  dangerous  rate  of  speed,  or  the  fact,  if  it  be  a  fact,  that 
the  whistle  was  not  sounded  or  the  bell  rung.  On  the 
other  hand  if  the  statutory  signals  had  been  given,  appellee 
might  have  been  warned  in  time,  and  thus  avoided  the 
dangerous  position  in  which  he  was  afterward  placed. 

There  was  no  error  in  admitting  evidence  to  show  notice 
to  appellant  concerning  the  dangerous  condition  of  the 
crossing.  The  appellant  had  constructed  and  maintained 
the  crossing  and  its  approaches,  and  hence  must  be  charged 
with  notice  of  its  condition,  and  if  dangerous  it  was  liable 
for  all  the  consequences  which  might  be  attributable 
thereto.  Therefore  the  evidence  tending  to  show  actual 
notice  could  do  no  harm. 
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We  can  not  say  from  the  evidence  that  appellee  was 
guilty  of  negligence  or  that  there  was  want  of  ordinary 
care  on  his  part  to  avoid  the  injury.  We  think  the  ver- 
dict of  the  jur}^  was  warranted  by  the  evidence,  and  we  will 
not  disturb  their  finding.  We  find  no  serious  error  in  the 
instructions,  and  the  judgment  will  be  affirmed. 


Marshall  Field  et  al.  v.  Joseph  Stout. 

1.  Attachments — Asngnmenta  of  iVopcrfy.— Proof  that  a  eon  as- 
signed his  property  to  his  father  to  secure  debts  due  to  the  father  and 
debts  tliat  the  father  had  become  legally  or  morally  bound  to  pay,  will 
not  sustain  an  attachment  on  the  ground  that  the  son  had  fraudulently 
conveyed  his  property  in  order  to  hinder  and  delay  his  creditors  in  the 
collection  of  their  debts. 

Attaehment. — Appeal  from  the  Circuit  Court  of  La  SaUe  County:  the 
Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Afl^med.    Opinion  filed  December  9,  1896. 

Hall  &  Haioht^  attorneys  for  appellants. 
MoDouoALL  &  Chapman,  attorneys  for  appellee. 

Hr.  Presiding  Jubticb  Barker  delivered  the  opinion  of 
THE  Court. 

On  the  23d  of  February,  1895,  the  entire  stock  of  goods 
which  appellee,  a  retail  merchant  at  Wenona,  Illinois, 
owned,  was  destroyed  by  fire.  It  was  insured  for  $10,000. 
Appellee  was  at  the  time  indebted  to  the  amount  of  $14,000 
or  $15,000.  He  was  indebted  to  appellants  $637.03.  He 
owed  his  father  about  $1,500,  and  his  father  was,  in  addi- 
tion, bound  as  security  for  him  to  the  extent  of  several 
thousand  dollars. 

On  the  25th  of  February,  1895,  appellee  assigned  the 
Insurance  policies  to  his  father,  who  subsequently  obtained 
an  adjustment  of  the  loss  for  $9,400,  which  was  all  applied 
upon  the  indebtedness. 
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On  the  2Gth  of  February  appellants  commenced  suit  by 
attachment,  claiming  that  appellee  had  fraudulently  as- 
sip^ned  his  property  for  the  purpose  of  defrauding  his  cred- 
itors. The  issues  upon  the  attachment  were  decided  in 
favor  of  the  defendant,  but  the  jury  found  the  defendant 
was  indebted  to  the  plaintiffs  in  the  sum  of  $637.03,  and 
judgment  was  rendered  accordingly. 

Appellants  ask  a  reversal  of  the  judgment  as  to  the 
attachment. 

The  only  question  involved  is  whether  the  assignment  of 
the  policies  of  insurance  to  appellee's  father  was  for  the 
purpose  of  hindering  and  delaying  appellee's  creditors  in 
the  collection  of  their  debts.  That  appejjee  had  the  right 
to  prefer  his  father  and  other  of  his  creditors,  is  too  well 
settled  in  Illinois  to  require  the  citation  of  authorities. 

The  purpose  of  the  assignment  was  to  enable  the  father 
to  pay  in  full  his  own  debt  and  the  debts  that  he  had 
become  legally  and  morally  bound  for. 

It  does  not  seem  that  there  was  any  intention  that  appellee 
should  have  returned  to  him  any  part  of  the  money  that 
should  be  collected  on  the  policies,  or  that  there  was  any 
arrangement  or  understanding  that  any  of  it  should  be  used 
except  in  discharge  of  legal  indebtedness. 

Every  dollar  was  used  in  that  way.  The  verdict  and 
judgment  were  right,  and  it  is  unnecessary  to  discuss  in- 
structions. 


Jennie  C.  Yallette  v.  Charles  A.  Bilinski. 

!•  Tender — Must  he  Kept  Oood,—A  person  relying  upon  a  tender 
must  keep  it  good  by  bringing  the  money  or  other  article  into  court 

2.  Estoppel — Tenant  Can  Not  Deny  LandlorfTs  Title.^ln  a  suit  for 
possession  of  property,  a  tenant  who  had  accepted  a  lease  from  the 
plaintiff  and  attorned  to  him,  is  estopped  from  setting  up  any  defense 
under  a  lease  from  a  former  owner  of  the  land. 

Forcible .  Detainer  .—Error  to  the  Circuit  Court  of  Lake  County;  the 
Hon.  Clark  W.  Upton,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.    Affirmed.    Opinion  filed  December  9,  1896. 
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CcKtKE  &  Upton  and  H.  S.  Mecaetney,  attorneys  for 
plaintiff  in  error. 

Whitney  &  Upton,  attorneys  for  defendant  in  error, 

Mb.  Justice  Crabthee  delivered  the  opinion  of  ths 
Court. 

This  was  an  action  of  forcible  detainer  commenced  before 
a  justice  of  the  peace,by  plaintiff  in  error  against  defendant 
in  error,  to  recover  the  possession  of  certain  premises  occu- 
pied by  the  latter  and  claimed  to  be  owned  by  the  former. 
Plaintiff  in  error  had  judgment  before  the  justice,  but  on 
appeal  to  the  Cirpuit  Court  and  a  trial  in  that  court  with- 
out a  jury,  the  defendant  was  found  not  guilty  and  judcr- 
ment  was  rendered  against  plaintiff  in  error  for  the  costs. 
The  evidence  and  the  arguments  of  counsel,  seem  to  leave 
it  a  matter  of  some  doubt  as  to  what  are  the  exact  rights  of 
the  parties.  It  appears  that  on  September  24r,  1890,  plaint- 
iff in  error  executed  to  defendant  in  error  a  lease  for  the 
premises  in  controversy,  which  w^as  to  commence  on  that 
date  and  terminate  on  April  1,  1891,  the  expressed  consider- 
ation being  one  dollar,  and  a  provision  that  the  lessee  should 
take  care  of  the  leased  property  and  other  property  of  the 
lessor  in  that  vicinitv.  This  lease  contained  the  usual  cov- 
enants  as  to  surrender  of  possession  at  the  expiration  of  the 
term  demised. 

But  there  was  another  instrument  in  writing  executed 
between  the  parties  about  the  same  time,  containing  a  dif- 
ferent agreement,  to  the  effect  that  defendant  in  error 
should  remain  in  the  possession  of  the  leased  premises  as  a 
tenant  at  will  until  they  were  sold  by  plaintiff  in  error,  and 
upon  the  happening  of  that  event,  the  agreement  provided 
that  plaintiff  in  error  should  convey  and  quit-claim  to 
defendant  in  error  a  certain  47^  acre  tract  of  land  therein 
described,  and  should  pay  to  him  the  sum  of  $600,  and  he 
should  thereupon  surrender  the  possession  of  the  leased 
premises.  The  principal  buildings  on  the  leased  premises 
were  owned  by  defendant  in  error,  who  kept  the  place  as 
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a  sort  of  pleasure  resort  on  Diamond  Lake  in  said  Lake 
county.  The  reasons  why  these  apparently  conflicting 
agreements  were  made  between  the  parties,  or  what  their 
respective  rights  and  interests  in  the  premises  had  thereto- 
fore been  are  not  satisfactorily  shown  by  the  evidence,  but 
the  plaintiff  and  defendant  are  half  brother  and  sister,  and 
there  would  seem  to  have  been  some  prior  dealings  or  rights 
in  the  property  which  do  not  clearly  appear. 

However,  defendant  iji  error  remained  in  the  occupancy 
of  the  premises  until  in  September,  1894,  when  plaintiff  in 
error  sold  the  same  to  one  Joseph  Peterkort  and  on  No- 
vember 9,  1894,  Clair  D.  Vallette,  husband  of  plaintiff  in 
error,  acting  as  her  agent,  tendered  to  defendant  in  error  a 
deed  for  the  47i  acre  tract,  and  also  the  $500  as  provided 
for  in  the  agreement,  and  demanded  immediate  possession 
of  the  leased  premises.  Defendant  in  error  refused  to  sur- 
render the  possession  and  declined  to  receive  the  alleged 
tender,  and  on  the  next  day  this  suit  was  brought.  This 
alleged  tender  was  in  writing,  and  was  conditional  in  that 
it  required  immediate  surrender  of  the  possession  of  the 
whole  of  the  demised  premises,  including  the  buildings 
thereon,  which  there  seems  to  be  little,  if  any,  dispute, 
belonged  to  defendant  in  error.  It  may  be  doubted  whether 
this  was  a  good  tender  under  the  circumstances,  but  how- 
ever that  may  be,  such  as  it  was,  it  was  not  kept  good, 
there  being  no  ten,der  deposited  with  the  justice,  nor  in  the 
Circuit  Court,  Tior  was  there  any  offer  on  the  part  of  plaint- 
iff in  error  to  perform  the  agreement  of  September  23,  1890. 
On  the  contrary,  she  immediately  afterward  brought  an- 
other forcible  detainer  suit  to  recover  the  possession  of  the 
47i  acre  tract,  which,  by  the  terms  of  her  agreement,  she 
was  to  convey  to  defendant  in  error.  Although  no  prop- 
ositions of  law  were  asked  or  held  for  defendant  in  the 
court  below,  the  court  seems  to  have  been  of  the  opinion 
that  in  order  to  avail  of  the  alleged  tender,  it  should  have 
been  kept  good  by  bringing  the  deed  and  money  into  court. 
Upon  this  proposition  we  think  the  court  was  right. 

Notwithstanding  the  lease  of  September  24, 1890,  which 
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by  its  terms  expired  in  one  year,  defendant  in  error  con- 
tinued in  the  possession  of  the  premises  until  September 
24,  189J:,  and  from  the  conduct  of  the  parties  it  is  evident 
they  all  considered  he  was  holding  under  the  agreement  and 
not  under  the  lease.  This  is  manifest  from  the  alleged 
tender  made  when  the  premises  were  sold.  It  must  be  held, 
therefore,  that  the  agreement  fixed  the  rights  of  the  parties, 
and  plaintiff  in  error  was  bound  to  perform  on  her  part 
before  she  was  entitled  to  the  possession.  If  it  be  held  that 
her  tender  was  good,  she  was  bound  to  keep  it  so  by  bring- 
ing the  deed  and  money  into  court  and  oflfering  to  perform. 
This  she  did  not  do,  but  brought  the  suit  to  recover  posses- 
sion of  the  47^  acre  tract  as  we  have  already  stated,  thus, 
in  eflfect,  repudiating  her  agreement. 

On  December  5,  1892,  one  A.  V.  Smith  obtained  a  tax 
deed  for  the  promises  in  dispute,  and  he  quit-claimed  his  in- 
terest to  defendant  in  error,  and  these  deeds  were  offered 
in  evidence  by  defendant  but  rejected  by  the  court 
Plaintiff  in  error  insists  that  the  attempt  of  defendant  to  set 
up  an  adverse  title  in  himself  put  an  end  to  the  tenancy  and 
authorized  her  to  bring  suit  at  once  for  the  possession.  But 
the  evidence  as  to  any  attempt  of  defendant  in  error  to  set 
up  such  jtitle  in  himself,  is  at  best  unsatisfactory,  and  we  see 
no  reason  for  disturbing  the  action  of  the  court  so  far  as 
that  question  is  concerned.  The  defendant  in  error  was  not 
in  a  position  to  defend  in  this  suit  under  the  lease  from 
Singer,  a  former  husband  of  plaintiff  in  error  and  the  owner 
of  the  property  when  the  last  named  lease  was  made.  By 
accepting  a  lease  from  plaintiff  in  error  and  attorning  to  her 
after  she  succeeded  to  the  ownership  of  the  property,  de- 
fendant in  error  would  be  estopped  from  setting  up  any 
defense  under  the  Springer  lease.  We  are  of  the  opinion 
the  rights  of  the  parties  to  this  suit  must  be  determined 
from  their  written  contracts. 

Evidently  the  court  below  so  held,  and  finding  no  error 
in  the  record  the  judgment  will  be  affirmed. 
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The  County  of  Kankakee  t.  The  Town  of  Manteno. 

1.  Paupebs— -4|jpZicaiion  of  Special  Acts,— The  act  of  February  20, 
186t,  entitled,  *'  An  act  to  require  each  town  of  Kankakee  county  to  take 
care  of  its  poor,"  does  not  apply  to  a  poor  person  who  is  not  within  the 
statutory  definition  of  a  pauper. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  C*harlbs  R.  Starr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  9,  1896. 

H.  E.  Wheeler  and  J.  Bert  Miller,  attorneys  for  ap- 
pellant. 

Haseison  Lobing,  attorney  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  suit  was  brought  by  appellant  to  recover  from  the 
town  of  Manteno  $72  for  the  board  and  care  of  one  Henry 
Codiere,  furnished  at  the  county  poorhouse. 

Upon  a  trial  without  a  jury,  the  court  found  for  the  de- 
fendant and  rendered  judgment  accordingly. 

The  facts  as  disclosed  by  the  evidence  are  that  Codiere, 
who  was  a  common  laborer,  without  a  family  and  without 
property,  and  a  resident  of  the  town  of  Manteno,  was  in- 
jured by  a  freight  train  on  the  Illinois  Central  Railroad  at 
that  place  while  attempting  to  cross  the  track;  that  he  was 
placed  aboard  a  train  and  taken  to  Kankakee,  a  distance  of 
nine  miles,  and  that  from  there  he  was  taken  to  the  county 
poorhouse,  where  his  log  was  amputated  and  where  he  re- 
mained until  he  died.  It  does  not  appear  that  he  was  taken 
to  the  poorhouse  with  the  knowledge  or  consent  of  any 
officer  of  the  town  of  Manteno,  nor  does  it  appear  that  he 
had  ever,  up  to  the  time  of  the  accident  which  resulted  in* 
his  death,  been  a  panper  charge. 

No  point  was  raised  as  to  the  charge  being  reasonable,  and 
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the  only  question  involved  is,  whether  the  county  can  re- 
cover against  the  town  of  Manteno  for  the  board  and  care 
of  Codiere  while  he  was  an  inmate  of  the  county  poor- 
house. 

In  the  case  of  Scobey  v.  Town  of  Manteno,  56  111.  App. 
336,  a  suit  to  recover  for  services  in  assisting  to  amputate 
Codiere's  leg,  the  facts  of  this  case  were  before  us.  We  were 
then  of  the  opinion  that  Codiere  did  not  come  under  the  ordi- 
nar}^  definition  of  "pauper,"  but  came  within  the  class  pro- 
vided for  in  section  24  of  the  pauper  act.  Chap.  107  Rev.  Stat, 
which  reads : 

"  When  a  non-resident,  or  any  person  not  coming  within 
the  definition  of  a  pauper  of  any  county  or  town,  shall  fall 
sick,  not  having  money  or  property  to  pay  his  board,  nurs 
ing  or  medical  aid,  the  overseers  of  the  poor  of  the  town  or 
precinct  in  which  he  may  be  shall  give  or  cause  to  be  given 
to  him,  such  assistance  as  they  may  deem  necessary  and 
proper,  or  cause  him  to  be  conveyed  to  his  home,  subject  to 
such  rules  and  regulations  as  the  county  board  may  pre- 
scribe, and  if  he  shall  die,  cause  him  to  be  decently  buried." 

We  are  of  the  opinion  that  all  cases  coming  within  that 
section  are  county  charges. 

Apy)ellant  claims,  however,  that  its  right  to  recover  is 
based  upon  a  special  act  of  the  General  Assemblj'^  passed 
February  20,  1861,  entitled,  "An  act  to  require  each  town 
of  Kankakee  county  to  take  care  of  its  poor." 

The  first  section  of  the  act  provides  that  "the  several 
towns  now  created  or  that  may  be  hereafter  created  in  the 
county  of  Kankakee  be  and  they  hereby  are  erppowered  and 
required  to  support  all  paupers  residing  within  their  respect- 
ive limits  out  of  the  treasurv  thereof." 

That  act  was  passed  prior  to  the  last  general  revision  of 
our  statutes.  It  is  contended  by  appellee  that  by  the  revis- 
ion of  the  pauper  act  (Chap.  1(>7,  Rev.  Stat.)  the  towns  of 
Kankakee  countv  were  relieved  from  the  care  of  that  class 
of  persons  who  do  not  come  within  the  definition  of  pauper. 
This  seems  to  us  a  proper  ground  for  contention. 

But  a  careful  and  proper  construction  of  the  act  of  ISO  I 
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leads  us  to  the  conclusion  that  it  was  not  intended  by  that 
act  that  persons  belonging  to  the  class  of  which  Codiere  was 
one  should  be  a  charge  against  the  town. 
The  judgment  of  the  Circuit  Court  was  right. 


H.  E.  Pacey  et  al.  t.  Fred  Troxel  and  John  Hari^  for 

use  of  Wanzer  &  Co. 

1.  Sales — Demand  for  Property  Sold. — Where  a  contract  required 
the  delivery  of  com  and  payment  therefor  on  delivery,  no  demand  for 
delivery  or  tender  of  the  money  was  necessary,  and  if  the  purchaser  was 
ready,  ahle  and  willing  to  pay  for  the  corn  when  delivered,  he  may 
maintain  a  suit  for  the  breach  of  such  contract. 

■  Assumpsit,  on  a  contract  of  sale.  Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
9,  1896. 

C.  H.  Patson  and  Nelly  B.  Kessler,  attorneys  for  appel- 
lants. 

Free  P.  MoBRis  and  Frank  L.  Hooper,  attorneys  for 
appellees. 

Mb.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  case,  in  all  its  material  facts,  is  the  same  as  that  of 
Brassel  v.  Troxel  and  Hari,  for  use  of  Wazner  &  Co.,  file<l 
at  the  May  term  of  this  court  and  decided  in  opinion  filed 
contemporaneously  with  the  opinion  in  this  case,  except  as 
to  the  amount  of  corn  to  be  delivered,  which  was  three 
thousand  four  hundred  bushels,  and  the  judgment  was  $340 
against  appellants,  contractors  to  deliver  the  corn. 

The  points  of  law  raised  by  appellants  are  the  same  as 
in  the  Brassel  case,  except  it  is  claimed  that  no  demand  for 
delivery  was  made  upon  the  appellant  Pacey,  or  no  tender 
made  of  the  money  for  the  corn.    We  hold  the  same  in  this 
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case  as  we  held  in  that  case,  and  refer  to  our  opinion 
therein  filed,  for  the  reasons  for  our  decision  in  this  case. 

As  to  the  other  point  made  herein,  we  think  no  demand 
or  tender  was  necessary. 

The  contract  required  appellants  to  deliver  the  corn  and 
af)pellees  to  pay  for  it  on  delivery,  and  one  dollar  to  each  of 
the  appellants  in  addition  to  the  forty  cents  per  bushel. 

All  that  the  contract  required,  therefore,  on  the  part  of 
the  appellees  was  to  be  ready,  able  an  I  willing  to  receive 
the  corn  when  delivered  or  offered  to  be  delivered;  and,  as 
no  such  offer  of  delivery  was  made,  the  appellants  were 
clearly  in  default. 

The  judgment  of  the  court  below  is  therefore  affirmed* 


Alice  F.  Fritzsche  et  al.  v.  Frederick  Herb. 

1.  'DowEK'—Rights  ef  Widow  in  Case  of  Nonrossignment  of. — Sec.  6 
of  Chap.  181,  R.  S.  1874,  saves  from  the  effect  of  section  5  of  the  same 
chapter  aU  rights  existing  at  the  time  such  statutes  went  into  force,  and 
a  widow  who,  prior  to  July  1,  1874,  acquired  the  right  to  retain  posses- 
sion of  the  dweUing  house  of  her  husband  together  with  the  outhouses 
and  plantation  thereto  belonging  until  dower  was  assigned)  was  not 
deprived  of  that  right  by  section  5  of  said  chapter. 

Assumpsit,  for  rents  and  profits.  Appeal  from  the  Circuit  Court  of 
Henry  County;  the  Hon.  JoHX  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  9, 
1896. 

Gbaves  &  Brown,  attorneys  for  appellants. 
John  p.  Hand,  attorney  for  appellee. 

Mb.  Jdstiob  Laoey  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  by  the  appellants  against 
appellee  seeking  to  collect  rents  and  profits  for  the  use  and 
occupation  of  a  certain  eighty-acre  tract  of  land. 

The  case  was  tried  on  an  agreed  state  of  facts,  and  evi* 
dence  introduced  as  follows : 
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Plaintiff's  Cass. 

Stipulation  as  to  facts  offered  in  evidence,  that  John 
Jobst  died  intestate  October  1,  A.  D.  1873,  and  left  sur- 
viving him  Amelia  Jobst,  now  Amelia  Herb,  his  widow, 
who  married  defendant  May  3,  1887,  and  Mary  T.  Jobst, 
Alice  F.  Jobst,  now  Alice  F.  Fritzsche,  Franklin  0.  Jobst, 
who  died  June  5,  A.  D.  1889,  Lewis  F.  Jobst,  Lydia  J. 
Jobst  and  Minnie  L.  Jobst,  now  Minnie  L.  Franklin,  his  only 
sons  and  daughters.  That  since  the  marriage  of  the  said 
widow  and  the  defendant  there  has  been  born  to  them 
Frederick  Herb,  Jr.,  and  Eosa  Herb,  who  are  minors.  That 
John  Jobst  died  seized  in  fee  of  the  premises  described  in 
the  declaration,  and  resided  on  the  same  at  the  time  of  hi& 
death,  with  his  wife  and  family.  That  the  said  defendant 
and  his  wife,  and  the  children  of  his  wife  that  remained  at 
home,  resided  on  said  land  until  March  12,  A.  D.  1883,  and 
on  that  day  moved  to  Wessington,  South  Dakota. 

From  that  time  until  November,  A.  D.  1893,  said  premises 
were  occupied  by  a  tenant,  at  which  time  defendant  and  wife 
and  minor  children  moved  back  upon  said  farm  and  occu- 
pied it  until  same  was  sold  under  a  decree  in  a  suit  in  par- 
tition on  August  24,  A.  D.  1894.  That  after  marriage  of 
defendants  until  said  sale,  his  wife  permitted  defendant  to- 
receive  and  he  did  receive  the  rents  and  profits  from  said 
land  as  head  of  the  family.  That  said  farm  consisted  of 
eighty  acres.  That  the  reasonable  rental  value  of  that  land 
was  $3.60  per  acre,  per  annum.  That  Amelia,  Eosa,  and 
Frederick  Herbert,  Jr.,  were  made  plaintiffs,  because  other 
plaintiffs  were  advised  it  was  necessary.  That  the  dower  of 
Amelia  Jobst,  now  wife  of  defendant,  was  never  assigned 
until  after  partition  suit  was  commenced  on  April  1,  A.  D. 
1893,  final  decree  being  entered  June  25,  A.  D.  1894.  Par- 
ties reserve  right  to  introduce  all  other  competent  testi- 
mony they  may  desire  on  trial  of  said  cause.  Plaintiffs- 
rest  their  case  in  chief. 

In  addition  to  this,  the  papers  in  a  partition  suit  wherein 
Minnie  L.Franklin  was  plaintiff  were  introduced  in  evidence, 
showing  that  the  partition  suit  in  question  was  for  the  pur- 
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pose,  among  other  things,  of  assigning  the  dower  of  Amelia 
Herb,  formerly  Jobst. 

The^  petition,  among  other  things,  set  up  the  dower  in- 
terest had  never  been  assigned  to  the  widow  of  John  Jobst 
and  asked  its  assignment,  and  the  petition  prayed  that 
Amelia  Herb  be  required  to  bring  into  court  all  the  pro- 
ceeds of  the  said  premises  received  by  her  since  the  death 
of  her  husband  to  be  distributed  among  the  parties  accord- 
ing to  their  interest. 

The  master's  report  showed  the  correctness  of  the  various 
allegations  of  the  petition  and  that  the  said  lands  were  the 
homestead  of  the  said  John  Jobst,  deceased,  at  the  time  of 
his  death;  that  his  wife  lived  with  him  at  the  time  and  that 
she  continued  to  occupy  the  premises  as  a  homestead  and 
had  the  exclusive  use  of  it  after  her  husband's  death  and 
took  care  of  the  family,  they  being  nearly  all  minors,  and 
lived  with  her  until  March,  1883,  and  that  she  received  all 
rents  from  the  date  of  the  death  of  her  husband  until  1893. 

She  says  Carvin  paid  her  $3.60  per  acre  for  years  and  the 
.rent  was  worth  $3  per  acre  per  annum  the  balance  of  the 
'.time;  that  her  dower  in  the  land  bad  never  been  set  off. 

The  bill  in  partition  was  then  amended  with  the  addi- 
tional allegation  that  Amelia  Herb  had  the  entire  use  of  the 
premises  described  from  the  death  of  John  Jobst  to  the  time 
of  filing  of  the  bill. 

Amelia  Herb,  widow  of  John  Jobst,  answered  and  denied 
the  plaintiff's  right  to  relief  with  regard  to  the  part  which 
..asked  that  the  rents  received  by  Amelia  Herb  be  brought 
into  court  for  distribution. 

The  evidence  introduced  in  that  case  showed  that  all  the 
•children  of  John  Jobst  were  above  the  age  of  twenty-one 
years  and  that  after  his  death  his  \vidow  married  Frederick 
Herb  May  3,  1877,  and  had  lived  with  him  ever  since,  and 
that  two  children  were  born  after  the  said  marriage,  Rosa 
]E.  and  Frederick  C,  both  minors,  then  residing  with  their 
•  mother. 

After  1883,  the  evidence  showed  that  Amelia  Herb  and 
her  husband,  the  defendant  in  the  case,  lived  off  the  premises 
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and  received  the  rents  thereon  during  the  time  of  their 
absence,  and  that  they  moved  back  on  the  premises  March, 
1894,  and  then  resided  there,  at  the  time  the  evidence  was 
taken. 

She  had  moved  a  Iiouse  on  the  land  and  also  built  a  stable 
on  it  and  laid  tile  on  it 

The  court  in  the  partition  suit  rendered  a  decree  of  par- 
tition and  appointed  commissioners  to  make  the  partition, 
which  commissioners  set  off  dower  therein  to  Amelia  Herb 
and  reported  the  remainder  indivisible  and  valued  it  at  $60 
per  acre. 

The  Circuit  Court  rendered  a  decree  confirming  the  report 
of  the  commissioners  and  ordered  the  sale  of  the  land  sub- 
ject to  the  dower  interest  of  the  widow.  The  master  in 
chancery  made  a  sale  of  the  premises  to  Frederick  Herb  for 
the  sum  of  $3,910. 

There  was  a  decree  confirming  master's  report  of  sale  and 
ordering  a  distribution  of  the  money. 

The  court  took  no  account  of  the  question  raised  as  to  the 
rents  and  profits,  and  Amelia  Herb's  alleged  quarantine 
interest.  Frederick  Herb,  the  defendant,  received  the  rents 
and  profits  on  the  land  after  his  marriage  with  Mrs.  Jobst 
as  her  husband,  i>y  her  permission,  and  the  proceeds  were 
used  in  the  support  of  the  family. 

Formal  pleadings  were  waived,  except  the  general  issue, 
and  thai  all  defenses  might  be  made  under  that  issue  that 
could  be  made  under  any. 

The  case  was  tried  by  the  court  without  a  jury  and  the 
court  found  the  issues  for  the  defendant. 

The  plaintiff  excepted,  and  moved  the  court  for  a  new 
trial,  which  was  overruled,  and  then  rendered  judgment 
against  appellants  for  costs,  to  which  overruling  the  motion 
and  rendering  the  judgment  the  plaintiff  excepted. 

This  suit  is  brought  by  the  heirs  of  John  Jobst  to  recover 
the  proceeds  of  the  land  since  the  same  has  been  occupied 
and  managed  by  him.  The  widow  of  John  Jobst,  Amelia 
Herb,  and  the  children  of  Frederick  Herb  and  his  wife  were 
also  joined  as  plaintiffs  because  they  each  inherited  a  frac- 
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tion  of  the  undivided  one-seventh  interest  of  Franklin  C. 
Jobst,  deceased,  son  of  John  Jobst  and  half-brother  to 
Herb's  children,,  the  latter  thereby  becoming  tenants  in 
common  with  the  full  brothers  and  sisters  of  Franklin  C. 

The  position  of  the  appellants  as  stated  by  counsel  is  that 
they,  as  the  owners  in  fee  of  the  land,  are  entitled  to  the 
rents  and  profits  arising  from  its  use,  subject  only  to  the 
widow's  dower. 

The  appellees  contended  in  the  court  below  for  two  prop- 
ositions as  a  defense  to  the  action. 

First,  that  the  partition  proceedings  alreadv  mentioned, 
the  papers  of  which  were  introduced  in  evidence,  amounted 
to  a  former  adjudication  of  the  rights  of  the  parties  to  this 
suit  in  regard  to  the  matters  in  controversv  herein. 

Second,  that  section  27  of  chapter  34:,  Revised  Statutes, 
1845,  gave  to  the  widow  a  vested  right  to  retain  the  posses- 
sion and  use,  rent  free,  of  the  entire  estate  until  dower  was 
assigned. 

The  appellants  deny  the  correctness  of  these  propositions. 

As  to  the  question  first  raised,  while  it  is  a  serious  one, 
we  do  not  think  that  it  is  necessary  for  us  to  consider  and 
determine  whether  the  partition  proceedings  were  a  bar  to 
this  action  or  not,  for  the  reasons  which  we  will  note  here- 
after. 

We  will  now  proceed  to  consider  the  second  proposition, 
to  wit : 

Whether  the  appellees  have  a  right  to  claim  the  rents 
and  profits  in  question  under  the  widow's  quarantine  act 
of  1845. 

Section  27  of  the  dower  act  of  1845  reads  as  follows: 
'*  The  widow  in  all  cases  may  retain  the  full  possession  of 
the  dwelling  house  in  which  her  husband  most  usually 
dwelt,  together  with  the  outhouses  and  plantation  thereto 
belonging,  free  from  molestation  and  rent  until  her  dower 
be  assigned." 

Appellants'  counsel  admit  that  unless  the  quarantine  act 
was  repealed,  the  right  existed  as  contended  for  by  the 
appellees  to  enjoy  the  rents  and  profits;  therefore  it  will 
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not  ba  necessary  for  us  to  discuss  that  question  or  cite  any 
authorities  in  its  support. 

The  ai^pellants  insist  that  section  27  of  the  quarantine 
act  above  cited  was  repealed  by  the  general  revision  of  1874, 
which  went  into  force  the  July  following  the  death  of  John 
Jobst.  Counsel  assume  that  such  act  was  absolutely  and 
unconditionally  repealed  as  far  as  the  rights  of  Jobst's 
widow  were  concerned;  that  unless  it  was  beyond  the  power 
of  the  legislature  to  so  repeal  such  act  as  to  affect  the 
widow's  rights  in  this  case  then  the  statute  was  rendered 
null  as  to  such  rights. 

And  counsel  contend  that  unless  a  widow's  right  to 
quarantine  in  the  homestead  after  the  death  of  her  husband 
is  what  is  termed  in  law  to  be  a  vested  right,  then  her  rights 
i^eased  under  the  act  of  1845,  and  she  had  no  further  claim 
for  a  quarantine  use  of  the  premises.  Then  an  exhaustive 
argument  is  entered  into  to  prove  that  such  rights  are  not 
vested  rights  but  are  liable  to  be  repealed  and  annulled  at 
any  time  the  legislature  may  see  proper. 

Counsel  for  appellee  combats  such  argument  in  his  brief 
and  tries  to  show  that  appellees'  rights  are,  in  law,  what  are 
known  as  vested  rights. 

In  the  view  we  take  of  the  case  we  do  not  think  it 
necessary  for  us  to  discuss  or  determine  that  question,  that 
is,  as  to  whether  the  widow'a  rights,  under  the  facts  of  the 
ease,  were  vested  beyond  the  powers  of  the  legislature  to 
repeal  when  the  repealing  act  of  1874  was  passed. 

We  understand  from  the  second  section  of  that  act  exist- 
ing rights,  whether  vested  or  not,  were  saved,  and  the 
statute  did  not  attempt  to  affect  them. 

By  section  1,  chapter  131,  entitled  "An  Act  to  Eepeal 
Certain  Acts  "  therein  named,  the  act  in  which  the  quaran- 
tine act  was  made  a  law,  among  others,  was  repealed,  and 
in  force  July  1,  1874. 

The  act  mentioned  as  being  repealed  is  as  follows :  "  An 
Act  for  Revising  and  Consolidating  the  General  Statutes  of 
the  State  of  Illinois,"  approved  March  3, 1845;  except  chapter 
104,  entitled  "  Trespass." 
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This  is  the  title  to  the  revision  of  1845,  and  repeals  all  of 
the  revised  statutes  of  1845,  except  the  chapter  entitled 
«  Trespass." 

Section  2  of  said  act  of  1874,  has  the  following  saving 
clause :  "  Section  2.  The  repeal  of  the  acts  and  parts  of 
acts  mentioned  in  the  preceding  section  shall  not  affect  suits 
pending  or  rights  existing  at  the  time  this  act  takes  effect. 
*  *  *  Nor  shall  such  repeal  as  above  mentioned  be  taken, 
construed  or  held  to  avoid  or  Impair  any  grant  made  or 
right  acquired  or  cause  of  action  now  existing  under  any 
such  acts  or  the  amendments  thereto,  but  as  to  all  grants 
made  or  rights  acquired  or  cause  of  action  now  existing 
said  laws  shall  be  continued  in  full  force  and  effect." 

The  last  part  of  the  section  provides  that  repeal  of  a 
former  limitation  law  should  not  be  construed  to  stop  the 
running  of  any  statute  but  the  time  shall  be  construed  as  if 
such  repeal  had  not  been  made.  Ee vised  Statutes  of  1874, 
Hurd's  Ke vision,  page  1381. 

It  will  be  seen  from  the  agreed  state  of  facts  that  Amelia 
Herb  acquired  the  right  of  quarantine  October  1,  1873,  and 
retained  possession  of  the  homestead  and  premises  of  her 
husband,  John  Jobst,  deceased,  from  that  time  on  until 
1874,  and  she  had  acquired  the  right  of  quarantine  long  be- 
fore the  repealing  act  of  18^4  was  passed.  By  section  2 
above  quoted,  her  right  to  the  quarantine  in  her  former 
husband's  homestead  and  premises  had  been  acquired  aixd 
was  then  subsisting,  and  the  legislature  refused  to  repeal  the 
quarantine  act  so  as  to  affect  that  class  of  rights,  no  differ- 
ence whether  legally  vested  or  not,  in  such  a  way  that  the 
legislature  was  without  power  to  repeal.  Her  rights  were 
acquired  and  are  clearly  covered  by  the  saving  clause. 

By  section  2  a  number  of  rights  were  saved  from  the 
effect  of  the  repealing  act  other  than  vested  rights;  among 
them  the  former  limitation  acts  repealed  were  saved  so  far 
as  cases  had  arisen  under  it,  and  where  the  limitations  had 
commenced  to  run. 

It  therefore  follows  that  the  widow,  Amelia  Herb,  had 
a  right  to  claim  the  rents  and  profits  of  the  land  in  question 
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until  her  dower  should  be  assigned,  which  was  not  done 
antil  1894:,  when  the  land  was  sold  under  the  partition  pro- 
ceedings. 

There  being  no  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed* 


The  Singer  Manufacturing  Company  t.  Otto  E.  Foster. 


!•  Ybbdicts — Against  the  Weight  of  the  Evidence. — When  the  ver- 
dict is  manifestly  against  the  weight  of  the  evidence  a  judgment 
rendered  in  pursuance  thereof  wiU  be  reversed  on  appeaL 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Ck>urt  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  December  term,  1896.  Reversed. 
Opinion  filed  December  11,  189G. 

W.  H,  Savary,  attorney  for  appellant. 

H«  L.  EicHABBsoy,  attorney  for  appellea 

Per  Curiam. 

The  appellee  entered  into  a  written  contract  with  the  ap- 
pellant to  act  as  ^^  supervising  salesman "  and  manager  of 
the  appellant's  business  at  Streator,  111.,  in  October,  1895, 
and  worked  for  the  company  about  sixteen  weeks.  The 
contract  was,  in  substance,  that  appellee  was  to  receive  in 
full  for  all  his  services  except  commissions  a  salary  of  $12 
per  week,  payable  weekly,  lost  time  to  be  deducted,  and 
was  to  make  ^^  an  average  of  one  good  and  acceptable  sale 
or  lease  for  each  week's  salary  drawn  by  him,  and  agreed 
to  refund  five  dollars  in  cash  for  each  sale  or  lease  he  fell 
short  of  this  average,"  and  for  each  such  failure  appellant 
was  to  deduct  said  five  dollars  from  appellee's  commissions. 

In  addition  to  the  above  appellee  was  to  receive  twenty 
per  cent  commission  on  all  approved  sales  and  leases  of 
family  sewing  machines  at  retail  price  made  by  the  appellee. 
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Thero  were  other  provisions  in  the  contract  not  necessary 
to  notice. 

The  evidence  conclusively  shows  that  appellee  failed  to 
make  sales  or  leases  of  anv  machines  durinc?  seven  weeks  of 
the  sixteen  he  worked  for  the  company,  and  for  which  ho 
had  received  his  salary  of  $12  per  week,  and  the  appellant 
was  entitled  to  have  oflfset  against  appellee's  commissions. 
$35.  The  evidence  shows  that  appellant  only  owed  appel- 
lee on  commissions  and  other  accounts,  some  $26.  Yet  the 
jury  returned  a  verdict  for  appellee  for  $37,  on  which  judg- 
ment was  rendered  against  appellant. 

The  verdict  was  manifestly  against  the  weight  of  the  evi- 
dence. 

The  appellant  was  entitled  to  an  off-set  as  against  appel- 
lee's account  of  a  sum  equal  to  the  entire  amount  of  his 
claim,  hence  the  verdict  should  have  been  in  its  favor. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  not  remanded,  there  being  no  cause  of  action,  with 
costs  against  appellee. 


e2086^8^  Wm.  A.  Gray  et  al.  v.  Justus  8.  Wulff. 

1.  Words  and  Fhrasbs—**  Lemg  Engagement.^ -—lii  a  suit  for  a 
wrongful  discharge,  it  was  shown  that  the  plaintiff  had  written  the 
defendant  previous  to  the  employment,  saying,  '*  I  would  prefer  your 
house  if  you  can  guarantee  a  long  engagement,*^  and.  that  the  defend- 
ant had  replied,  "  Be  here  Thursday  evening.'*  Held^  that  the  term 
"  long  engagement"  has  no  certain  meaning;  that  there  was  no  employ- 
ment for  a  definite  time,  and  that  the  defendant  had  the  right  to  dis- 
charge the  plaintiff  on  giving  him  the  customary  notice. 

Transcript^  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding. 
Heard  in  this  courfc  at  the  December  term,  1896.  Reversed.  Opinion 
fQed  December  17,  1896. 

Sheen  &  Geay,  attorneys  for  appellants. 

Whitmore  &  Barnes,  attorneys  for  appellee;  H.  C,  Ful- 
ler, of  counsel. 
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This  is  an  appeal  from  a  judgment  for  $125  recovered  by 
appellee  in  a  suit  against  appellants  to  recover  a  salary  as 
leader  of  an  orchestra  in  appellants'  opera  house  at  Peoria. 

The  suit  was  defended  upon  the  grounds  that  appellee 
'  was  incompetent,  and  that  appellants  were  therefore  justi- 
fied in  discharging  him;  that  the  hiring  was  not  for  a  defi- 
nite period  of  time,  and  that  when  discharged  the  usual  time 
of  notice  to  quit  was  given  appellee,  and  he  was  paid  in  full 
up  to  the  end  of  the  notice. 

It  is  clear  that  appellee  can  not  recover  under  his  con- 
tract of  employment,  unless  the  employment  was  for  a  defi- 
nite time,  or  unless  he  was  discharged  by  appellants  with- 
.out  notice.  He  was  fully  paid  for  the  service  actually 
performed  by  him.  There  had  been  some  correspondence 
between  the  parties  when  appellee  sent  to  appellants  the 

following  letter:  • 

MuNciE,  Ind.,  Nov.  7,  1895. 

211  Washington  St. 

Sir:    Yours    of    October  31st  was  delayed.     In  your 

former  letter  you  said  you  would  "  write  and  send  contract 

as  soon  as  you  heard  from  me."    I  answered  that  at  once; 

not  hearing  from  you  for  three  weeks,  I  looked  for  work 

here  and  am  now  playing  in  a  small  house  here.     The  pay 

is  better  than  what  you  offer.     Still,  this  is  a  variety  house 

and  I  would  prefer  your  house,  if  you  can  make  salary  $15 

weekly,  payable  weekly,  and  can  guarantee  me  a  long 

engagement.    Let  me  know  as  soon  as  possible,  at  least  one 

week  ahead.     Will  await  word  from  you  until  next  Monday. 

Respectfully, 

J.  S.  Wulff. 

Afterward  appellants  sent  the  following  telegram : 

"  Peobia,  III.,  November  80, 1896. 
J.  S.  Wulff,  Leader  of  Orchestra, 

Muncie,  Indiana. 
Be  here  Thursday  evening  rehearsal  for  opening  show. 

L.  H.  Wiley." 

• 

The  evidence  does  not  show  any  further  or  later  contract. 


/ 
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The  term  "  long  engagement "  is  quite  uncertain.  There 
was  no  employment  for  a  definite  time.  Appellants  had 
the  right  to  discharge  him  on  giving  him  the  usual  and 
customary  notice. 

They  had  that  right  independent  of  the  question  whether 
he  was  competent,  and  for  that  reason  it  is  not  necessary 
for  us  to  express  any  views  upon  that  question. 

It  appears  from  the  evidence  that  one  week's  notice  is 
the  usual  and  customary  one  in  such  cases.  The  testimony 
of  L.  II.  Wiley  and  F.  D.  Kelley  is  that  such  notice  was  given. 

Appellee  testified  that  no  notice  which  he  considered 
proper  was  given.  But  we  think  that  his  own  testimony 
showed  sufficient  notice.  It  was  to  the  effect  that  after  he 
was  told,  as  he  was,  that  a  company  carrying  its  own 
orchestra  would  occupy  the  house,  and  that  he  would  not  be 
needed,  he  applied  to  Wiley,  the  manager,  and  was  told  by 
him  in  reply  as  to  whether  he  could  go  to  Chicago  for  a  few 
days,  that  yes,  he  could  go  to  hell.  This  language  may  not 
have  been  as  elegant  as  might  have  been  employed  by  Wiley, 
but  it  shows^  he  did  not  wish'to  retain  appellee  at  the  head 
of  the  orchestra.  Further  than  this  it  appears  that  Wiley 
threatened  appellee  with  arrest  if  he  continued  to  crowd 
himself  into  the  place  which  he  had  been  occupying  before 
his  discharge. 

The  case  is  without  merit,  and  upon  thQ  plaintiffs  own 
showing  no  recovery  should  stand.  We  therefore  are  of 
the  opinion  that  the  judgment  should  be  reversed,  but  that 
the  cause  should  not  be  remanded. 


Anthony  W.  Bastian  et  aL  t«  The  Modern  Woodmen  of 

America  et  al. 

1.  Repeals— By  Implication  Not  i^arored.— Repeals  by  implication 
are  not  favored  in  this  State,  and  a  statute  should  not'  be  held  to  be  so 
repealed  if  it  can  be  reasonably  avoided.  Unless  it  is  manifest  that  a 
repeal  was  intended  by  the  legislature,  the  former  act  should  be  consid- 
ered in  force. 
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2.  FRA.TERNAL  BENEFIT  SOCIETIES— ifaj^  Trans(ict  Business  Outside 
of  State, — ^The  act  of  June  19,  1893,  authorizing  certain  companies  to  do 
business  outside  of  tliis  State  was  not  repealed,  so  far  as  fraternal  benefit 
societies  are  concerned,  by  the  act  of  June  22,  1893,  in  relation  to  frater- 
nal benefit  societies,  or  the  act  of  the  same  date  in  relation  to  assessment 
insurance  companies. 

Bill,  for  injunction.  Appeal  from  the  Circuit  Court  of  Whiteside 
County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this  court 
at.  the  December  term,  1896.  Affirmed.  Mr.  Justice  Crabtree,  dis- 
senting.   Opinion  filed  February  12,  1897. 

John  M.  Hamilton  and  F.  D.  Eamsay,  attorneys  for 
appellants. 

J.  G.  Johnson  and  Jackson  &  Hurst,  attorneys  for  ap 
pellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  in  chancery  commenced  by  appellants, 
members  of  the  order  of  Modern  "Woodmen  of  America, 
to  enjoin  the  chief  officers  of  the  order  from  removing  its 
principal  office  from  Fulton,  Illinois,  to  Rock  Island,  Illi- 
nois. 

The  Modern  Woodmen  of  America  is  a  secret,  fraternal 
and  benevolent  life  insurance  society,  with  lodge  organiza- 
tions called  camps,  and  has  a  membership  of  many  thou- 
sands, extending  over  several  States.  It  was  incorporated 
in  1884,  under  the  laws  of  Illinois,  governing  the  formation 
of  corporations  and  for  pecuniary  profit.  The  principal 
office  and  place  of  business  was  located  and  fixed  in  its  cer- 
tificate of  incorporation  at  Fulton,  Illinois.  Its  supreme 
leo^islative  and  governing  body  is  called  the  head  camp, 
which  meets  in  regular  biennial  session  at  such  time  and 
place  as  the  preceding  head  camp  may  have  determined. 
One  of  the  fundamental  laws  of  the  order  reads :  "  The  laws 
may  be  amended  at  any  special  or  regular  session  of  the 
head  camp  by  a  two-thirds  vote  of  the  authorized  dele- 
gates present." 
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At  a  meeting  of  the  head  camp,  held  November,  1893,  at 
Omaha,  Neb.,  at  which  103  delegates  were  present,  the 
proposition  of  locating  the  principal  offices  of  the  order  was 
voted  upon.  Several  cities  in  Illinois  contended  for  the 
location,  and  the  vote  was  as  follows:  Rock  Island,  56; 
Peoria,  27;  Fulton,  15;  Springfield,  4;  Bloomington,  1. 
Rock  Island  was  declared  to  be  the  choice  of  the  head  camp 
and  the  board  of  directors  and  head  officials  were  directed 
to  take  the  necessary  steps  to  accomplish  the  removal  of  the 
head  office  from  Fulton  to  Rock  Island. 

Upon  the  ground  chiefly  that  the  vote  in  favor  of  removal 
to  Rock  Island  was  not  by  two-thirds  of  the  delegates  pres- 
ent, appellants,  who  are  resident  members  of  Fulton,  pre- 
sented this  bill  to  restrain  the  chief  officers  from  makings 
the  removal.  The  contention  in  the  bill  was  that  the  reso- 
lution adopted  by  the  head  camp  directing  the  removal  was 
void,  because  it  was  not  passed  as  an  amendment  to  the  fun- 
damental laws  by  a  vote  of  two-thirds  of  the  delegates  pres- 
ent, and  because  the  head  camp  could  not  lawfully  adopt 
such  resolution  while  sitting  outside  of  the  State  of  Illinois. 
A  temporary  injunction  restraining  the  removal  of  the 
office  was  granted,  which  is  in  force  pending  this  appeal. 

Appellee  filed  an  answer  denying  that  the  resolution  for 
removal  was  void,  and  averred  that  all  steps  taken  by  the 
head  camp  at  Omaha  to  that  end  were  legal  and  regular. 

At  the  October  term,  1895,  appellees  filed  a  supplemental 
answer  in  which  it  was  shown  that  at  a  session  of  the  head 
camp  held  at  Madison,  Wis.,  in  June,  1895,  it  was  ordered 
by  a  two-thirds  vote  of  the  delegates  present  that  the  by- 
laws be  amended  by  the  adoption  of  a  new  section,  to  wit: 

"  The  articles  of  association  of  this  corporation  may  be 
changed  at  any  regular  session  of  the  head  camp  by  a  res- 
solution  designing  and  setting  forth  the  change  sought  to  be 
made,  said  resolution  to  be  adopted  by  at  least  two-thirds 
of  the  members  present  at  said  head  camp,  and  entitled  to 
vote  thereat." 

It  was  shown  also  that  the  following  resolutions  were 
adopted  by  a  unanimous  vote  : 
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"  That  the  board  of  directors  of  this  order  have  power 
and  are  hereby  required  to  amend  the  articles  of  association 
and  the  fundamental  laws  of  this  order  in  such  particulars 
as  the  same  may  be  directed  to  be  done  by  a  vote  of  two 
thirds  of  the  members  of  any  head  camp,  by  a  certificate 
signed  by  the  head  counsel  or  head  clerk,  attested  by  the 
seal  of  the  corporation,  and  that  this  resolution  or  rule 
take  effect  from  and  after  its  passage." 

And  the  following  was  adopted  by  a  vote  of  232  to  9 : 

"  Resolved,  by  the  members  of  this  head  camp,  that  the 
location  of  the  principal  office  of  this  order  be  changed 
from  Fulton,  Illinois,  and  be  established  at  Kock  Island, 
Illinois,  and  that  the  board  of  directors  be  required  to. amend 
the  articles  of  association  and  the  fundamental  laws  of 
the  order,  making  Rock  Island  the  place  of  permanent 
location  of  the  principal  office,  and  that  said  board  be  re- 
quired to  take  steps,  as  soon  as  practicable  after  such 
amendment  is  made,  to  effect  such  change." 

That  after  adjournment  of  the  head  camp  a  full  meeting 
of  the  board  of  directors  of  the  order  was  held  at  Fulton, 
August  21,  1895,  and  the  following  resolution  was  unani- 
mously adopted: 

"Whereas,  the  head  camp  of  this  order,  at  the  late 
session  held  at  Madison,  Wisconsin,  June  4  to  June  8, 
1895,  by  a  vote  of  its  members,  changed  the  location  of  the 
principal  office  from  Fulton,  Illinois,  to  Rock  Island,  Illinois, 
and  by  resolution  instructed  this  board  to  take  the  proper 
steps  to  make  the  change  effective, 

Therefore  be  it  resolved,  that  in  accordance  with  said 
instructions  of  the  head  camp  to  this  board,  and  in  compli- 
ance with  the  laws  of  Illinois,  the  head  clerk  of  this  corpo- 
ration is  hereby  directed  to  prepare  a  certificate  of  said 
action  of  the  head  camp  in  so  changing  the  location  of  its 
principal  office,  and  cause  said  certificate  to  be  signed  by 
the  board  of  directors  of  this  corporation,  and  the  chair- 
man of  this  board  is  hereby  directed  to  present  said  certifi- 
cate to  the  auditor  of  public  accounts  of  the  State  of 
Illinois  for  his  approval  of  such  change,  and  after  having 
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the  approval  of  said  auditor  indorsed  thereon,  to  file  the 
said  certificate  so  approved  in  the  office  of  the  secretary  of 
state  of  Illinois,  and  also  file  a  copy  of  said  approved  cer- 
tificate by  said  secretary  of  state  in  the  office  of  recorder  of 
deeds  in  and  for  Whiteside  connty,  Illinois." 

The  supplemental  answer  further  stated  that  a  certificate 
was  prepared  by  the  head  clerk  in  conformity  with  the  reso- 
lution of  its  directors;  that  it  was  approved  by  the  secretary 
of  state  and  commissioner  of  insurance  of  Illinois  and  filed 
and  recorded  as  directed. 

After  hearing,  the  court  found  the  issues  for  defendants 
and  dismissed  the  bill  for  want  of  equity,  at  the  costs  of 
appellants. 

The  evidence  in  the  record  sustains  the  allegations  in  the 
supplemental  answer.  As  we  reo^ard  the  defense  interposed 
by  it  as  complete,  we  deem  it  unnecessary  to  consider  the 
validity  of  the  proceedings  at  Omaha. 

Prior  to  the  general  assembly  of  1893  there  was  no  legis- 
lative authority  for  the  Modern  Woodmen  of  America  to 
provide  for  the  removal  of  its  chief  office  at  a  session  held 
outside  of  the  State.  At  that  time,  however,  there  was  en- 
acted as  an  amendment  to  the  law  under  which  the  order 
was  incorporated  the  following  section,  which,  by  virtue  of 
being  passed  with  an  emergency  clause,  went  into  effect 
June  19,  1893 : 

Sec.  18a.  "Any  corporation,  association  or  society  that 
has  heretofore  or  may  hereafter  organize  under  the  act 
designated  in  Sec.  1  of  this  act,  or  that  has  been  organized 
under  an  act  of  which  said  act  designated  in  said  Sec.  1  is 
an  amendment,  may  transact  any  business  outside  of  the 
State  6f  Illinois  that  it  can  or  may  do  in  the  State  of  Illi- 
nois, and  any  business  heretofore  transacted  outside  of  this 
State  by  any  such  organization,  which  would  be  legal  if  done 
within  this  State,  is  hereby  legalized  and  made  valid." 

That  amendment  removed  the  extra-territorial  infirmity. 
Acting  under  it,  the  head  camp  at  Madison  passed  the  reso- 
lutions above  quoted,  and  the  board  of  directors  subse- 
quently made  the  order  to  carry  the  resolution  into  effect. 
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Appellants  contend,  however,  that  the  amendment,  "  Sec- 
tion 18a,"  was  repealed  within  a  few  days  after  its  passage 
by  an  act  which  went  into  effect,  by  virtue  of  an  emergency 
clause,  June  22,  1893,  and  that  when  the  head  camp  met 
at  Madison  it  was  governed  by  the  last  mentioned  act. 

The  act  of  June  22d,  was  a  general  act  to  provide  for  the 
organization  and  management  of  fraternal  beneficiary  socie- 
ties. It  did  not  specially  repeal  the  amendatory  act  of  June 
19th,  but  had  in  it  a  general  repealing  clause  repealing  all 
acts  inconsistent  with  it.  At  the  sajne  session  the  general 
assembly  passed  an  act  to  provide  for  the  organization  and 
operation  of  corporations  for  the  purpose  of  furnishing  life 
and  accident  insurance  upon  the  assessment  plan,  which 
went  into  effect  July  1,  1893,  and  which  contained  a  gen- 
eral repealing  section. 

If  it  be  considered  that  section  18a  was  repealed  by  the 
emergency  act  of  June  22d,  or  the  joint  operation  of  that 
act  and  the  one  which  went  into  effect  July  1st,  such  con- 
clusion must  be  reached  upon  the  ground  solely  that  the 
repeal  was  by  implication.  Kepeals  by  implication  are  not 
favored  in  this  State,  and  a  statute  should  not  be  held  to 
be  so  repealed  if  it  can  be  reasonably  avoided.  Hyde  Park 
V.  Oakwood  Cem.  Ass'n,  119  111.  149;  Butz  v.  Kerr,  123  111. 
659.  Unless  it  is  manifest  that  a  repeal  was  intended  by 
the  legislature  the  former  act  should  be  considered  in  force. 
In  regard  to  the  acts  under  consideration,  we  have  reached 
the  conclusion  that  instead  of  an  intent  to  repeal  being 
manifest  the  contrary  was  intended,  so  far  at  least,  as  ap- 
pertains to  fraternal  societies.  While  in  section  28  of  the 
act  which  went  into  effect  July  1,  1893,  there  was  a  gen- 
eral repealing  clause  applying  to  all  acts  in  conflict  with 
that  law  and  a  specific  repeal  of  the  act  of  June  16,  1887, 
there  was  also  contained  in  it  this  proviso : 

"  Provided,  that  the  repeal  of  said  act  and  nothing  herein 
contained  shall  affect  secret  or  fraternal  corporations,  asso- 
ciations or  societies  organized  under  said  act  or  the  act  of 
which  it  is  an  amendment,  but  the  same  shall  be  and  remain 
in  full  force  as  to  them." 
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Without  elaborating  further  we  are  constrained  to  hold 
that  neither  of  the  acts,  separately  or  jointly,  repealed  sec- 
tion 18a  so  far  as  fraternal  societies  were  concerned,  and 
that  the  head  camp  had  the  power  at  its  session  at  Madison 
to  provide  for  the  removal  of  its  chief  offices  in  this  State, 
We  are  of  the  opinion,  also,  that  the  steps  there  taken  and 
those  subsequently  taken  by  the  board  of  directors  were 
authorized  and  regular. 

With  this  view  it  is  needless  to  consider  in  this  opinion 
the  other  points  of  contention  presented  in  the  briefs  of 
counsel. 

The  decree  of  the  Circuit  Court  finding  for  appellees  and 
dismissing  the  bill  will  be  affirmed. 

Crabteee,  J.,  dissents. 


Lyman  Sanderson  et  al.  t.  Norman  G.  Snow. 

1.  Fraudulent  Conveyances— iSecunY.v  Debts  will  he  Protected 
Against. — A  security  can  not  niake  a  voluntary  conveyance  of  aU  hia 
proi>erty  without  consideration  and  leave  a  security  debt  unprovided  for 
although  the  principal  be  able  at  the  time  to  pay  the  debt:  and  snch  a 
conveyance  will  in  law  be  regarded  as  fraudulent  and  will  be  set  aside 
by  a  court  of  chancery  upon  the  application  of  the  party  aggrieved. 

2.  Judgments— CottaferaZ  Attack  upon^  under  Creditors  Bill, — The 
judgment  in  the  original  suit  can  not  be  attacked  under  a  creditor's  bill 
to  enforce  it,  on  the  ground  that  there  was  no  binding  obligation  existing^ 
at  the  time  of  the  rendition  of  the  judgment.  The  existence  of  such 
obligation  will  be  conclusively  presumed  as  against  grantees  of  the 
judgment  debtor. 

3.  Error— T'FTio  3Iay  Complain, — Part  of  the  defendants  in  a  suit 
can  not  assign  for  error  the  rendition  of  a  judgment  for  costs  against  the 
estate  of  another  defendant,  to  be  paid  in  due  course  of  administration, 
on  the  ground  that  the  personal  representative  of  such  defendant  was 
not  a  party  to  the  suit. 

Creditor's  Bill.— Appeal  from  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at 
the  December  term,  A.  D.  1896.  Afi^med.  Opinion  filed  January  18, 
1897. 
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R.  D.  McDonald,  attorney  for  appellants. 

Duncan,  Haskins  &  Panneck,  attorneys  for  appellee. 

Mb.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

The  appellee,  Norman  G.  Snow,  filed  a  bill  in  the  nature 
of  a  creditor's  bill,  for  the  purpose  of  removing  certain  con- 
veyances of  real  estate  from  Lyman  Sanderson,  Sr.,  to  ap- 
pellants, Lyman  Sanderson,  Jr.,  and  Winfield  Sanderson, 
out  of  the  way  of  appellees'  writ  of  fieri  fdcida^  issued  on  a 
judgment  of  appellee  against  the  said  Lyman  Sanderson,  Sr. 

The  averments  in  the  bill  were,  in  substance,  that  ap- 
pellee, on  the  12th  of  November,  1894,  recovered  judgment 
against  Hiram  Holmes  and  Lyman  Sanderson,  Sr.,  in  the 
County  Court  of  La  Salle  County,  for  $843  and  costs  of 
suit.  That  execution  had  issued  on  said  judgment  on  March 
9, 1895,  and  that  the  execiltion  was  still  in  the  hands  of 
the  sheriff. 

That  previous  to  the  rendition  of  said  judgment,  Lyman 
Sanderson,  Sr.,  was  the  owner  of  certain  real  estate  described 
in  the  bilL 

That  prior  to  the  rendition  of  the  judgment,  to  wit,  March 
18,  A.  D.  1891,  and  after  the  indebtedness  on  which  the  same 
was  rendered  had  accrued,  the  said  Lyman  Sanderson,  Sr., 
conveyed  all  said  real  estate  to  Lyman  Sanderson,  Jr.,  and 
Winfield  Sanderson,  for  a  pretended  consideration  of  $2 ; 
that  the  conveyance  was  not  real  but  was  intended  to  de- 
fraud appellee  and  other  creditors  of  said  grantor,  and  that 
said  appellants  held  said  real  estate  in  trust  for  Lyman  San- 
derson, Sr.,  for  the  purpose  of  preventing  a  levy  on  same- 
that  said  Lyman  Sanderson,  Sr.,  had  no  other  property  lia- 
ble to  execution;  that  Hiram  Holmes,  the  other  defendant 
in  the  execution,  was  insolvent,  and  had  no  property  liable 
to  execution.  The  bill  prayed  for  the  setting  aside  of  the 
said  conveyance  and  that  appellee  be  authorized  to  proceed  in 
his  execution,  or  other  to  be  issued,  and  that  the  sheriff  be 
directed  to  levy  on  said  real  estate  and  sell  it  to  satisfy  that 
jadgment  and  costs,  and  for  general  relief. 

Vol.  LXVUI  29 
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The  respondents,  Lyman  Sanderson,  Sr.,  Lyman  Sander- 
son, Jr.,  and  Winfield  Sanderson  answered,  calling  on  ap- 
pellee for  proof  of  the  allegations  of  the  bill  except  they 
denied  the  conveyance  was  fraudulent  or  that  Lyman  San- 
derson, Jr.,  and  Winfield  Sanderson  held  the  said  real  estate 
in  trust  for  said  Lyman  Sanderson,  Sr.,  or  that  the  convey- 
ance was  made  for  the  purpose  of  hindering  and  delaying 
the  creditors  of  Lyman  Sanderson,  Sr.,  and  called  for  proof 
as  to  the  insolvency  of  Holmes. 

The  said  appellees,  grantees  in  the  deed,  set  up  in  their 
answer  that  they  were  innocent  purchasers  of  the  land  in 
good  faith  for  the  sum  of  $3,000,  mortgages  on  said  land 
and  debts  of  the  said  Lyman  Sanderson,  Sr.,  which  they  as- 
sumed and  agreed  to  pay  in  consideration  of  the  conveyance 
to  them. 

That  the  note  on  which  the  judgmeint  was  rendered  be- 
came due  June  12, 1890,  and  from  that  day  till  the  first  day 
of  January,  1895,  the  said  Holmes  was  solvent,  and,  appellees 
claim,  could  have  been  made  out  of  him  by  the  use  of  proper 
diligence.  And  that  Lyman  Sanderson,  Sr.,  their  grand- 
father, signed  the  said  note  only  as  security  for  said 
Holmes. 

The  cause  was  referred  to  the  master,  who  filed  his  report 
making  special  findings  sustaining  the  main  allegations  of 
the  bill.  Appellants  carried  the  exceptions  made  before  tlie 
master  and  by  him  overruled,  to  the  Circuit  Court.  There- 
upon appellee  amended  his  bill  in  such  manner  as  to  charge 
legal  fraud,  so  called,  instead  of  actual  fraud,  on  the  part  of 
Lyman  Sanderson,  Sr.,  in  making  the  conveyance  com- 
plained of,  and  adding  other  real  estate  as  having  been  con- 
veyed, and  charging  that  Lyman  Sanderson,  Sr.,  had  con- 
veyed from  himself  all  the  real  estate  he  then  owned,  and 
that  he  had  no  personal  estate.  In  the  meantime  L3'man 
Sanderson,  Sr.,  had  died,  being  quite  an  old  man,  and  the 
court  ordered  that  the  answers  to  the  original  bill,  filed  by 
Lyman  Sanderson,  Jr.,  and  Winfield  Sanderson,  stand  as 
answers  to  the  bill  as  amended;  to  this  order  there  appeared 
no  objection  at  the  time. 

The  court  thereupon  rendered  a  decree  that  the  deed  of 
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March  18,  1891,  of  Lyman  Sanderson,  Sr.,  to  his  grandsons, 
appellants^  be  set  aside  and  vacated  and  declared  null  and 
void,  and  of  no  effect  whatever,  as  against  the  complainant, 
and  after  givino^  appellants,  Lyman  Sandereon,  Jr.,  and 
Winfield  Sanderson  ten  days  in  which  to  pay  said  judgment, 
interests  and  costs,  authorized  the  appellee  to  proceed  on 
his  execution  then  issued,  or  on  another  to  be  issued,  and 
sell  said  real  estate  to  satisfy  said  judgment  and  costs,  and 
that  the  costs  of  the  suit  be  paid  out  of  the  estate  of  Lyman 
Sanderson,  Sr.,  in  due  course  of  administration. 

The  master's  report,  among  other  things,  showed  that  the 
consideration  for  the  conveyance  by  Lyman  Sanderson,  Sr., 
to  his  grandsons,  the  appellants,  was  wholly  voluntary  and 
without  consideration  except  a  secret  trust  in  favor  of  Ly- 
man Sanderson,  Sr.,  to  the  effect  that  the  said  grantees 
were  to  pay  the  grantor  an  annuity  of  $300  per  year  during 
the  grantor's  life,  payable  quarterly  on  the  first  day  of  Jan- 
nary,  April,  July  and  October  of  each  year,  and  also  to  sup- 
port and  furnish  him  with  board  and  lodging  for  and  during 
his  natural  life,  and  to  give  him,  which  was  conveyed,  free 
of  rent  a  certain  ten  acres  of  the  property  deeded,  which 
agreement  was  in  writing  executed  by  appellants,  contem- 
poraneously with  the  execution  of  the  deed.  Lyman  Sander- 
son, Jr.,  testified  he  was  to  pay  all  the  debts  which  deceased 
owed,  for  which  he  had  received  value,  which  would  not 
amount  to  over  $3,500,  most  of  it  being  in  mortgages  on  the 
land  conveyed.  The  real  estate  conveyed  was  worth  $20,000, 
as  shown  bv  the  evidence. 

There  is  little  or  no  dispute  as  to  the  evidence  or  as  to  the 
correctness  of  the  master's  report.  It  appears  from  the 
master's  report  that  Lyman  Sanderson,  Sr.,  was  security  on 
the  Holmes  note  to  appellee,  and  that  he  was  never  asked 
for  the  money  until  about  1894,  when  Holmes  became  in- 
solvent, and  that  Holmes  had  kept  the  interest  on  the  note 
paid  up  to  and  including  1893,  and  to  October,  1894;  the 
note  bearing  date  June  12,  1889,  for  $800,  at  eight  per  cent 
interest,  due  one  year  after  date. 

The  objections  made  to  the  decree  are  either  technical  or 
unsubstantial,  and  without  merit. 
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It  is  insisted  that  inasmuch  as  Holmes  was  solvent  at  the 
time  the  conveyance  from  Lyman  Sanderson,  Sr.,  was  made 
in  and  by  which  he  conveyed  his  entire  property  to  appel- 
lants, and  rendered  himself  insolvent  and  unable  to  pay  his 
debts,  the  conveyance  was  not  in  fact  or  law  fraudulent,  be- 
cause the  argument  is,  that  Holmes  at  the  time  was  solvent 
and  able  to  pay  the  note  due  appellee;  and  Matthews  et  aJ. 
v.  Jordan  et  al.,  88  111.  602;  Bittinger  v.  Kasten  et  ah,  111 
111.  264 ;  Moritz  v.  Hoffman,  35  111.  553,  and  Van  Wyck  v. 
Seward,  6  Paige,  64,  are  cited. 

We  do  not  understand  that  either  of  the  above  cases  show 
or  hold  that  a  security  may  make  a  voluntary  conveyance 
of  all  his  property  without  consideration  and  leave  a  secu- 
rity^ debt  unprovided  for  and  himself  with  no  means  to  satisfy 
his  obligation,  simply  because  the  principal  was  able  at  the 
time  to  pay  the  debt. 

This  would  be  in  effect  to  disregard  his  own  obligation — 
one  he  had  voluntarily  entered  into  and  agreed  to  fulfill. 
The  joint  maker  of  a  note,  though  security  for  the  principal 
maker,  is,  in  law,  as  far  as  collection  is  concerned,  a  principal 
in  relation  to  the  payee. 

If  he  desires  the  principal  pushed  to  payment  under  the 
statute  he  must  give  notice  in  writing  to  the  payee  to  sue 
the  note,  otherwise  he  will  be  held  indefinitely,  the  same  as 
the  principal  maker. 

The  cases  above  cited,  put  in  a  condition  as  to  what  is 
said  about  a  surety  having  a  right  to  convey  his  property 
by  gift  or  even  in  trust  for  himself,  that  he  must  retain 
enough  to  pay  his  obligation,  and  this  we  understand  with- 
out reference  to  the  ability  of  the  principal  to  pay  the  debt. 

Therefore  the  question  as  to  whether  the  appellants  San- 
derson and  Sanderson  are  bound  by  the  appellee's  judgment 
or  not  is  unimportant.  The  property  conveyed  to  them  is 
liable  to  its  payment  though  they  are  not  personally  boand. 
The  existence  of  the  debt  at  the  time  of  the  judgment  is 
conclusively  presumed  as  against  the  grantees  in  the  con- 
veyance, appellants  here.  Fitzpatrick  v.  Eutter,  160  111. 
282;  Davidson  v.  Burke,  143  111,  139. 
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Where  there  is  a  secret  trust  in  favor  of  the  grantor  a^s  a 
consideration  of  the  conveyance,  and  in  part  a  valuable  con- 
sideration, and  property  is  not  retained  by  the  grantor  suf- 
ficient to  satisfy  hiS'  debts,  the  transaction  will  in  law  be 
regarded  as  fraudulent  and  a  court  of  chancery  will  not 
enter  upon  the  task  of  determining  what  part  of  the  "  con- 
sideration is  money  and  other  property,  and  what  part  is  to 
be  paid  in  the  future  support  of  the  grantor."  but  will  treat 
the  conveyance  as  a  nullity  "  between  the  grantee  and  the 
creditors  and  hold  the  property  liable  for  their  claims." 
Moore  V.  Wood,  100  111.  451;  Gordon  v.  Reynolds,  1 14  111.  118. 

There  was  no  error  committed  in  allowing  the  bill  to  be 
amended  and  the  answer  to  stand  to  the  amended  bill. 

The  decree  does  not  have  the  effect  of  setting  aside  the 
appellants'  deed  from  Lyman  Sanderson,  Sr.,  except  in  aid 
of  the  executions  mentioned  in  the  bill  and  decree,  and  the 
decree  is  not  against  appellants,  requiring  them  to  pay  the 
judgment,  only  that  the  lands  may  be  sold  under  the  exe- 
cutions in  case  appellants  do  not  pay  it. 

There  was  no  error  of  which  appellants  can  complain 
in  decreeing  costs  against  Lyman  Sanderson,  Sr.'s,  estate. 
Whether  the  administrator,  not  being  a  party,  is  bound  or 
not,  is  no  concern  of  the  appellants,  and  they  are  not  in  any 
.way  injured.  The  costs  might  have  been  properly  charged 
to  them  or  made  a  lien  on  the  land,  but  no  cross-error  is 
assigned  by  appellee  in  that  particular,  and  can  not  be 
considered  here. 

There  appears  no  substantial  reason  for  the  reversal  of 
the  decree.    It  is  therefore  affirmed. 


Joel  Stall  and  Louis  Stull  v.  Jolin  S.  Stull  and  H.  A. 

Lambart. 

1.  Appeals— From  Orders  of  a  Probate  Court— An  appeal  win  not 
lie  to  the  Appellate  Court  from  an  order  of  a  County  Court  dismissing 
a  petition  to  obtain  the  probate  of  a  will  and  to  compel  its  production 
for  that  purpose.    Appeals  in  such  cases  should  go  to  the  Circuit  Court. 
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Petition,  in  probate.  Appeal  from  the  County  Court  of  McHenry 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1896.  Appeal  dismissed.  Opinion  filed 
January  6,  1897. 

A.  B.  Coon  and  C.  P.  Barnes,  attorneys  for  appellants. 

0.  A.  Allen  and  D.  T.  Smiley,  attorneys  for  appellees. 

Per  Curiam. 

The  appellants,  Joel  Stull,  Adell  Curtis  and  Louis  Stull, 
filed  a  petition  under  Sec.  12,  Chap.  148,  R..  S.,  entitled  Wills, 
requesting  a  citation  to  issue  to  John  S.  Stull  and  H.  A. 
Lambart,  appellees,  to  show  cause  why  they  should  not  file 
the  will  of  Lefler  Stull,  deceased,  in  their  possession  or  con- 
trol, with  the  clerk  of  the  Probate  Court,  and  for  general 
relief. 

The  petition  and  affidavit  showed  that  appellees  were 
residents  of  Nebraska  county,  Nebraska;  that  at  the  time 
of  the  death  of  Lefler  Stull  said  deceased  was  a  resident 
of  said  McHenry  county,  Illinois,  but  teraporarilj'  re- 
siding with  his  son,  John  S.  Stull,  in  Auburn,  Nebraska 
county,  Nebraska,  was  non  compos  mentis^  and  was  in- 
duced by  said  John  S.  Stull  to  execute  a  will  in  said  Ne- 
braska county ;  that  he  owned  no  property  of  any  kind  in  said 
State  of  Nebraska,  but  owned  real  estate  in  said  McHenrv 
county,  Illinois,  and  that  John  S.  Stull  had  the  will  in  his 
possession  or  else  had  placed  the  same  in  control  of  appellee 
Lambart,  in  said  Nebraska  county,  Nebraska,  with  a  view 
of  having  the  will  probated  in  McHenry  county./  This  cita- 
tion was  asked.  The  citation  was  issued  as  requested,  by 
the  clerk  of  said  County  Court  of  McHenry  County,  May 
22,  1896,  returnable  June,  1896,  and  was  returned  by  the 
sheriff  not  served.  On  the  6th  of  July,  1896,  the  appellees 
entered  their  appearance  limited  to  the  motion  made,  and 
moved  the  court  to  dismiss  the  petition  and  quash  the  cita- 
tion on  grounds  appearing  on  the  face  of  the  petition. 

The  petition  was  amended  praying  for  the  probate  of  the 
will  when  produced,  or  a  copy  thereof.  August  10,  1896, 
appellees  renewed  their  motion  to  dismiss. 
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The  motion  was  sustained  by  the  court,  and  the  petition 
and  citation  was  dismissed  by  it.  Thereupon  Adell  Curtis, 
one  of  the  petitioners,  prayed  and  was  allowed  by  the  court 
an  appeal  to  the  Circuit  Court  of  said  county,  and  the  other 
two  prayed  for  and  were  allowed  an  appeal  to  this  court. 

Appellees  moved  this  court  for  dismissal  of  said  appeal 
for  the  want  of  jurisdiction. 

After  due  consideration,  we  have  determined  that  the 
said  motion  ought  to  be  sustained,  and  hold  that  such  ap- 
peal is  allowed  only  to  the  Circuit  Court  from  such  an  order 
as  this. 

By  Sec.  14,  Chap.  148,  R  S.,  entitled  Wills,  appeals  are 
allowed  from  the  Countv  Court  to  the  Circuit  Court,  from 
the  order  of  the  County  Court  allowing  or  disallowing  any 
will  to  probate. 

It  was  held  in  Lynn  v.  Lynn,  160  III.  314,  that,  under 
Sec.  88  of  the  Practice  Act,  and  Sec.  8  of  the  Appellate 
Court  Act,  when  construed  together,  "  which  must  be  done, 
the  Appellate  Court  is  clothed  with  jurisdiction  of  appeals 
from  or  writs  of  error  to,  final  judgments  or  decrees  of 
*  *  *  County  Courts,  etc.,  in  all  criminal  cases  below 
the  grade  of  felony,  and  all  suits  or  proceedings  at  law  or 
in  chancery,  except  in  cases  where  a  franchise  or  freehold 
is  involved,"  etc. 

In  Union  Trust  Co.  v.  Trumbull,  137  111.  146,  the  Supreme 
Court  held  that  Sec.  8  of  the  Appellate  Court  Act  repealed 
by  implication  Sec.  122  of  the  County  Court  Act,  in  so  far 
as  it  conflicted  with  it,  and  we  presume  the  rule  would  ap- 
ply to  Sec.  14,  above  cited,  in  case  of  conflict. 

In  Lee  v.  The  People,  1^0  III.  536,  it  was  held,  that  an 
appeal  from  a  bastardy  proceeding  lies  directly  to  the  Ap- 
pellate Court,  on  the  ground  that,  while  it  was  not  a  suit  at 
common  law,  yet  "  it  was  a  proceeding  at  law." 

It  has  also  been  held  that  proceedings  under  the  insolvent 
debtor's  act  and  by  administrators  in  County  Court  for  order 
to  sell  lands  to  pay  debts,  where  a  freehold  is  not  involved, 
are  appealable  to  the  Appellate  Court,  under  the  designa- 
tion of  chancery  proceedings. 
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In  Green  v.  Cable,  159  111.  29,  it  was  held,  that  an  appeal 
was  allowable  to  the  Circuit  Court  from  an  order  of  the 
County  Court  allowing  a  claim  of  a  creditor  of  the  estate 
against  the  estate. 

We  are  of  the  opinion  that  Sec.  8  of  the  Appellate  Court 
Act  was  not  intended  to  repeal  Sec.  14  of  Chap.  148,  en- 
titled Wills,  and  does  not  necessarily  conflict  with  orders 
made  in  County  Court,  in  strictly  probate  matters. 

The  proceeding  in  question  was  hot  a  proceeding  in  law 
or  chancery,  nor  a  criminal  proceeding. 

It  was  a  proceeding  to  obtain  the  probate  of  a  will,  and 
to  compel  its  production  with  that  view,  and  was  appeal- 
able to  the  Circuit  Court  from  an  order  of  the  County  Court 
dismissing  it. 

The  court,  in  substance,  by  the  order  of  dismissal,  refused 
to  hear  the  case  or  to  probate  the  will,  or  order  its  produc- 
tion. The  other  questions  raisod  in  the  case  are  not  before 
us,  as  we  have  no  jurisdiction  of  the  appeal. 

The  appeal  of  appellants  is  therefore  dismissed. 


Amos  Boyce  t.  Lillie  Stall. 

1.  Appeals — From  Orders  of  a  Probate  Court — An  appeal  win  not 
lie  to  the  AppeUate  Court  from  an  order  of  a  Ck>unty  Court,  dismissing 
a  petition  for  letters  of  administration.  Appeals  in  such  cases  should 
go  to  the  Circuit  Court. 

Petition,  in  probate.  Appeal  from  the  County  Court  of  McHenry 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in 
this  court  at  the  December  term,  1896.  Appeal  dismissed.  Opinion 
filed  January  7,  1807. 

A.  B.  Coon  and  C.  P.  Barnes,  attorneys  for  appellant. 

C.  A.  Allen  and  D.  T.  Smiley,  attorneys  for  Lillie  Stull. 

Per  Curiam. 

This  is  an  appeal  from  an  order  of  the  County  Court  of 
McHenry  County,  dismissing  the  petition   of    appellant, 
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Amos  Boyce,  for  letters  of  administration  upon  the  estate 
of  Lefler  Stall,  deceased,  who  is  alleged  to  have  departed 
this  life  at  Auburn,  Nebraska  county,  Nebraska,  on  April 
9,  1896,  leaving  no  property  in  that  State,  but  being  the 
owner  of  real  estate  in  this  State.  The  petition  showed 
that  petitioner  was  a  creditor  to  the  amount  of  $65,  and 
upon  a  hearing  the  court  ordered  that  unless  this  claim 
of  $65,  and  costs  of  $1,  should  be  paid  by  the  parties  in- 
terested, letters  of  administration  should  be  issued  as 
prayed.  Thereupon  one  Lillie  StuU  tendered  the  appellant 
$66,  which  he  refused  to  accept  upon  the  ground  that  she 
was  not  one  of  the  parties  interested.  Upon  this  refusal 
the  court  entered  an  order  dismissing  the  petition,  and  ap- 
pellant excepted  and  appealed  to  this  court. 

The  point  is  made  here  that  the  appeal  should  have  been 
taken  to  the  Circuit  Court  and  not  to  this  court.  We  think 
the  point  is  well  taken,  for  the  reason  set  forth  in  our 
opinion,  filed  at  this  term,  in  the  case  of  Joel  StuU  et  al.  v. 
John  S.  StuU  et  al.,  and  which  we  deem  it  unnecessary  to 
here  again  repeat.    Appeal  dismissed. 


Jane  Hamilton  v.  Charles  H.  Andrews. 

1.  Rules  of  Court— Jlfiwf  be  Obeyed.— A  judjinnent  will  be  reversed 
for  a  failure  of  the  defendant  to  file  briefs  as  required  by  the  rules  of  court. 

Seire  Facias,  to  revive  a  judgment.  Error  to  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  January  22,  1897. 

Stephen  R.  Moore,  attorney  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Per  Curiam. 

The  defendant  in  error  has  failed  to  file  briefs  in  this  case 
as  required  by  the  rules  of  this  court,  within  the  time  pre- 
scribed. The  judgment  of  the  Circuit  Court  is  therefore 
reversed  under  rule  No.  27  of  this  court,  and  cause  remanded. 
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Woelfel  Leather  Company  y.  Thomas  Thomas. 

1.  Evidence — Proof  of  Previous  Accidenta  to  Show  Condition  of 
Machinery. — In  a  suit  for  damages  for  personal  injuries  based  on  the 
alleged  defective  condition  of  a  safety  appliance  on  an  elevator,  it  is 
error  to  admit  proof  of  a  previous  accident  where  there  is  no  evidence 

m 

to  show  that  it  was  in  consequence  of  any  defect  in  the  safety  appliance. 

2.  Same — Tests  of  MacJiinery. — In  a  suit  for  damages  for  personal 
injuries,  based  on  the  alleged  defective  condition  of  a  safety  appliance  , 
on  an  elevator,  it  is  error  to  exclude  the  evidence  of  experts  as  to  the 
condition  of  the  safety  appliance,  at  the  time  of  a  t'^t   made  shortly 

after  the  accident,  where  the  evidence  showed  that  the  appliance  was 
then  in  the  same  condition  as  at  the  time  of  the  accident. 

Trespass  on  the  Case,  for  personal  injuries.    Appeal  from  the  Cir- 
cuit Court  of  Grundy  County;  the  Hon.  Qeoroe  W.  Stipp,  Judge,  pre- 
siding.   Heard  in   this    court  at  the  December  term,  1896.     Reversed 
and  remanded.    Opinion  filed  December  17, 1896. 

S.  C.  Stough  and  A.  E.  Jordan,  attorneys  for  appellant. 
E.  L.  Clover  and  0.  F.  Hanson,  attorneys  for  appellee. 

Per  Curiam. 

This  was  an  action  on  the  case  brought  by  appellee 
against  appellant  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  him,  while  in  its  service,  as  a  com- 
mon laborer  in  a  tannery  at  Morris,  in  said  Grundy  county, 
on  August  12, 1895.  The  declaration  contained  four  counts, 
but  upon  the  trial,  there  being  no  evidence  to  sustain  a 
recovery  under  the  first  and  second,  as  to  those  counts  the 
court  directed  a  verdict  for  defendant,  and  as  appellee  makes 
no  complaint  as  to  this  action  of  the  court,  it  is  unnecessary 
to  consider  whether  it  was  proper  or  not.  The  third  count 
in  substance  alleged  that  on  August  12, 1895,  appellant  was 
possessed  of  and  using  a  certain  building  as  a  tannery;  that 
appellee  was  employed  therein  as  a  common  laborer;  thaf 
there  was  in  said  building  a  certain  elevator  used  for  the 
purpose  pf  conveying  employes  and  freight  from  one  floor 
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to  another  in  the  building;  that  it  was  the  duty  of  defendant 
tj  have  and  keep  said  elevator  in  a  reasonably  safe  condi- 
tion for  use  by  its  servants;  that  defendant  neglected  such 
duty,  in  this :  that  the  dogs  provided  for  the  purpose  of 
stopping  and  holding  said  elevator  in  case  the  same  should 
fall,  were  not  of  sutHcient  strength  to  hold  said  elevator, 
whereby  said  elevator  became  and  was  dangerous  and  unsafe 
to  those  who  were  upon  the  same;  that  while  said  elevator 
was  being  operated  by  the  defendant,  it  suddenly  and  with- 
out warning  started  to  descend  while  plaintiflf  was  upon  it, 
while  in  the  discharge  of  his  dutj'',  and  said  dogs,  by  reason 
of  their  unsafe  condition,  were  unable  to  hold  said  elevator, 
inconsequence  of  which  the  elevator  fell  with  the  plaintiff 
a  great  distance,  causing  his  injury. 

The  fourth  count  is  similar  to  the  third,  except  that  it 
alleges  that  the  dogs  attached  to  the  elevator  for  the  pur- 
pose of  stopping  the  same,  in  case  of  its  suddenly  falling, 
were  so  improperly  placed  that  they  were  incapable  of 
stopping  or  holding  the  elevator,  whereby  it  was  in  an 
unsafe  and  dangerous  condition  for  those  who  were  upon 
the  same;  and  the  allegations  as  to  the  accident  and  injury 
were  the  same  as  in  the  third  count. 

On  the  day  of  the  accident  appellee  and  one  O'Donnell,  a 
fellow-servant,  had  just  placed  a  "  horse  leather  "  upon  the 
elevator  for  the  purpose  of  moving  it  to  another  floor,  when 
it  suddenly  started  downward  and  went  to  the  basement 
floor,  upon  striking  which,  the  machiner}"  seems  to  have 
been  reversed  automatically,  when  the  elevator  started  up 
again,  and  then  the  wire  cable  broke  and  fell,  and  appellee 
was  injured,  not  by  the  cable,  but  by  the  fall  of  the  ele- 
vator. 

We  do  not  find  in  the  record  any  evidence  showing  the 
improper  construction  of  the  elevator,  nor  of  its  safety 
device,  nor  of  the  improper  attachment  of  the  dogs.  Nor 
is  there  any  evidence,  beyond  the  mere  fact  that  the  ele- 
vator fell  and  the  safety  dogs  did  not  catch  and  hold  it, 
that  they  were  in  an  improper  or  unsafe  condition.  There 
is  evidence  tending  to  show  that  these  dogs  are  not  expected 
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t)r  intended  to  operate,  except  in  case  the  cable  breaks, 
or  other  accident  happens  whereby  the  elevator  is  set  free 
to  fall. 

The  wire  cable  which  operates  the  elevator,  runs  upon 
pulleys,  two  loose  and  one  tight  pulley,  and  to  raise  or  lower 
the  elevator  the  cable  is  shifted  from  one  pulley  to  the 
other  as  may  be  required.  The  evidence  tends  to  show 
that  if  the  cable  is  not  properly  or  fully  shifted  from  one 
pulley  to  the  other,  the  elevator  may  go  down  suddenly, 
and  yet  the  cable  be  tight  enough  to  prevent  the  dogs  from 
being  released  sufficiently  to  take  hold  and  stop  it.  Appel- 
lant's theory  is  that  O  'Donnell,  who  was  working  with 
appellee,  carelessly  operated  the  elevator,  whereby  it  fell  and 
caused  the  injury.  We  think  the  evidence  is  clear  that 
the  cable  did  not  break  until  the  elevator  had  fallen  to  the 
basement,  and  started  upward  again,  but  there  is  no  satisfac- 
tory proof  as  to  how  or  why  it  so  suddenly  started  on  its 
descent. 

Witnesses  were  allowed  to  testify,  over  the  objection  of 
appellant,  that  some  years  before  the  accident  to  appellee, 
this  same  elevator  fell  from  the  top  floor  to  the  basement, 
with  the  men  who  were  then  upon  it.  We  think  this  was 
error.  The  occurrence  was  too  remote  in  time,  and  there  is 
nothing  to  show  that  it  was  in  consequence  of  any  defect 
in  the  dogs  or  safety  device.  So  far  as  the  evidence  shows, 
the  accident  occurred  through  the  improper  operation  of 
the  elevator  by  one  Becker,  on  one  of  the  lower  floors  of 
the  building.  Under  the  circumstances  of  this  case  the 
admission  of  this  evidence  was  erroneous  and  prejudicial  to 
appellant. 

There  was  some  evidence  on  the  part  of  appellant  that 
about  three  days  after  the  accident  to  appellee,  a  new  cable 
was  put  in  and  the  elevator  tested  to  see  whether  the  dogs 
worked  properly  or  not.  There  was  also  proof  that  after 
the  new  cable  was  put  in  the  dogs  were  in  the  same  condi- 
tion they  were  at  the  time  of  the  accident.  Other  evidence 
of  like  character  was  oflPered  as  to  the  test,  and  the  fact  that 
the  dogs  worked  properly  and  stopped  the  elevator  as  they 


Second  District — December  Term,  1896.    397 

Woelfel  Leather  Co.  v.  Thomas. 

were  designed  to  do,  but  this  evidence  was  rejected  by  the 
court,  although  the  witnesses,  some  of  them  at  least,  appear 
to  have  been  experts  and  competent  to  testify  on  that  point. 
In  this  we  think  there  was  also  prejudicial  error.  In  the 
state  of  the  evidence  under  the  pleadings  in  the  case,  it  was 
all  important  to  appellant  to  be  permitted  to  prove  that  the 
accident  did  not  occur  from  the  causes  alleged  in  the  third 
and  fourth  counts  of  the  declaration.  The  evidence  offered 
tended  to  prove  the  dogs,  or  safety  device,  were  in  proper 
condition  for  stopping  the  elevator  on  the  day  of  the  acci- 
dent, and  we  think  it  should  have  been  admitted.  We  see 
nothing  to  show  that  the  putting  in  of  the  new  cable 
affected  the  injury  in  one  way  or  the  other. 

We  see  no  serious  objection  to  the  court's  action  on  the 
instructions,  but  for  the  errors  indicated  the  judgment  will 
be  reversed  and  the  cause  remanded. 
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e92   nos  Samnel  J.  Howe  t.  Grant  Forman. 

1.  AvPRAia—When  They  May  Be  Dismissed, — A  motion  to  dismiss 
an  appeal  improperly  taken,  may  be  allowed  before  the  term  to  which 
the  appeal  would  take  the  case. 

2.  APPEA.L  BoNDS—Caii  T^ot  Be  Amended  by  Filing  Bond  of  Another 
Party. — Section  69  of  the  practice  act,  providing  for  the  amendment 
of  informal  and  insufficient  appeal  bonds,  applies  only  **  to  the  party 
taking  such  appeal,"  and  does  not  authorize  the  filing  of  a  bond  by  a 
pafty  to  the  suit,  who  did  not  join  in  the  appeal. 

Motion,  to  dismiss  an  appeal.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hdu.  Murra^y  F.  Tuley.  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Appeal  dismissed.  Opinion  filed 
December  S.8,  1896. 

Samuel  J.  Howe,  pro  se. 

John  C.  Wilson,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coubt. 

October  6,  1896,  the  Circuit  Court,  upon  motion  of  the 
appellee,  appointed  a  receiver  of  the  property  and  effects  of 
the  appellant  and  one  George  C.  Mastin,  and  in  the  same 
record  entry  rendered  judgment  against  them  for  $307.46 
in  favor  of  the  appellee. 

The  appellant  and  Mastin  prayed  an  appeal,  which  was 
"  allowed  upon  their  filing  their  bond,"  etc. 

(398) 
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November  5,  1896,  the  appellant  alone  filed  an  appeal 
bond,  reciting  an  appeal  by  him,  "  impleaded  with  George 
C.  Mastin,"  from  the  judgment  only,  and  on  the  same  day 
filed  the  transcript  of  the  record  here. 

By  operation  of  law,  that  appeal  is  to  the  next  term  of 
this  court. 

In  Reynolds  v.  Perry,  11  111.  534,  the  Supreme  Court  held 
that  a  motion  to  dismiss  an  appeal  "  improvidently  granted," 
might  be  granted  before  the  term  to  which  the  appeal 
would  take  the  case. 

That  the  case  is  not  properly  here  upon  a  bond  by  the 
appellant  only,  is  conceded.  Hileman  v.  Beale,  115  111.  355, 
is  in  point;  but  the  appellant  asks  leave  to  file  a  bond  here, 
in  accordance  with  the  order  granting  the  appeal — relying 
upon  section  69  of  the  practice  act.  Tedrick  v.  Wells.  152 
111.  214,  decides  that  where  an  appeal  is  granted  to  a  nom- 
inal plaintiff,  suing  for  the  benefit  of  others,  a  bond  given 
by  the  persons  for  whose  benefit  the  suit  was  prosecuted, 
would  not  bring  up  his  appeal,  so  that  he  might  be  in  court 
upon  a  bond  to  be  given  by  him,  under  the  section  cited. 

The  defect  here  is  the  same  in  principle. 

Mastin  has  taken  '^  no  appeal,  and  made  no  attempt  to 
do  so,"  as  was  said  by  Judge  Baker  there  of  Tedrick.  The 
appeal  is  not  from  the  order  appointing  the  receiver;  had 
it  been,  the  question  would  have  been  different.  John  F. 
Alles  Plumbing  Co.  v.  AUes,  67  III.  App.  252. 

The  motion  of  the  appellee  to  dismiss  the  appea,l  is 
granted,  and  the  appeal  dismissed. 

[Note. — Since  this  case  was  decided,  the  Supreme  Court  decided  Ham- 
mond V.  People,  164  lU.  455,  on  which  this  court  acted  in  Kelley  y. 
Leith,  April  15,  1897.] 


George  T.  Cline  r.  John  E.  Biehards  et  aL^  Execu- 
tors, etc. 

1.  Laches— TT7i«n  a  Bar  to  Relief.— A  and  B  entered  into  a  contract 
in  1868  concerning  a  sale  of  land  belonging  to  A,  and  the  land  was  con- 
veyed in  pursuance  of  such  contract  in  1870.  A  died  in  1881  and  in 
1893  his  executors  filed  a  bill  against  B  for  an  accounting,  alleging  fraud. 
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The  evidence  showed  that  A  had  knowledge  of  the  transactions  of  B 
with  the  land,  and  yet,  having  such  knowledge  during  all  the  remaining 
years  of  his  life,  he  did  nothing.  The  court  decided  that  he  must  be 
held  to  have  acquiesced  in  such  transactions,  and  that  such  acquiescence 
bound  his  executors. 

2.  Fraud — Notice  of  ^Laches. — A  and  B  entered  into  a  contract  in 
1868  concerning  a  sale  of  land  belonging  to  A;  in  1870  G  filed  a  bill 
against  A  and  B  to  enforce  performance  of  a  contract  concerning  the 
land  made  between  B  and  O,  and,  later  in  the  same  year,  this  suit  was 
dismissed  and  the  land  was  conveyed  by  A  to  C.  A  died  in  1881  and  in 
1898  his  executors  filed  a  bill  against  B  for  an  accounting,  alleging  fraud. 
Held^  that  the  knowledge  that  A  had  of  the  pendency  of  CTs  suit  bound 
him  with  knowledge  of  what  the  suit  was  about,  or  at  least  bound  him 
to  inquire  concerning  it,  and  that,  if  he  chose  to  go  on  and  perform  the 
/Contract  entered  into  with  B,  his  executors  could  not,  after  the  lapse  of  so 
long  a  time,  obtain  an  accounting  from  B  on  account  of  transactions 
between  B  and  C,  of  which  the  suit  of  C  gave  him  notice. 

Bill,  for  an  accounting.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  ElJ^ridqe  Hanbct,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1806.  Reversed  with  directions.  Opinion 
filed  December  28,  1896. 

John  C.  Patterson,  attorney  for  appellant. 

James  D.  Andrews,  George  M.  Miller  and  Arthfb  L. 
Gettys,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellees,  as  executors  of  the  last  will  and  testament 
of  David  G.  Evans,  deceased,  late  of  Logan  county,  exhib- 
ited their  bill  in  equity  against  the  appellant,  the  main 
object  of  which  was  to  compel  an  account  by  the  appellant 
concerning  a  certain  transaction  had  between  the  appellant 
and  appellee's  testator  in  regard  to  an  eighty -acre  tract  of 
land  situated  in  Cook  county,  and  obtained  a  decree  in  per- 
sonam against  the  appellant  for  $18,465.65,  from  which 
this  appeal  is  prosecuted. 

Appellee's  testator  died  in  April,  1881,  and  the  original  bill 
herein  was  filed  February  23,  1893.  A  general  demurrer 
to  the  original  bill  was  confessed,  and  the  amended  bill  was 
filed  April  29,  1893. 
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The  contract  out  of  which  the  controversy  has  arisen  was 
as  follows : 

"  Contract  between  George  T.  Cline  and  David  G.  Evans : 

In  consideration  of  one  dollar  in  hand  paid  to  me  by 
George  T.  Cline,  of  the  city  of  Chicago,  county  of  Cook, 
and  State  of  Illinois,  I  do  hereby  agree,  and  do  hereby 
grant  him  exclusive  privilege  and  right  to  purchase  of  me, 
and  I  do  hereby  sell  said  Cline  the  following  described 
property,  to- wit:  The  W.  J  of  the  N.  E.  J  of  section 
32,  in  township  39,  range  13  east  of  the  third  principal 
meridian,  lying  and  situated  in  Cook  county,  Illinois,  by 
said  Cline  or  any  person  he  may  sell  said  land  to,  for 
$10,000,  payments  to  be  made  as  follows:  $2,500  cash, 
$2,500  in  one  year,  $2,600  in  two  years*  and  $2,500  in  three 
years,  with  interest  at  ten  per  cent  per  annum,  to  be  paid 
on  or  before  the  Ist  day  of  January,  1869.  If  said  Cline 
can  sell  or  negotiate  said  property  to  any  person,  to  any 
and  all  amounts  over  and  above  $10,000, 1  do  hereby  agree 
to  pay  him  as  commission  for  negotiating  sale  for  me  for 
the  property,  as  the  payments  are  made  to  me  under  this^ 
agreement. 

In  witness  I  have  hereto  set  my  hand  and  seal,  this  31st 

day  of  October,  1868. 

David  G.  Evans, 

George  T.  Cline. 

I  have  left  with  said  George  T.  Cline  a  deed  for  the  con- 
veyance of  said  property,  for  him  to  fill  in  any  name  who- 
may  purchase  the  within  described  land  on  the  terms  speci-^ 
fied  in  this  agreement,  said  deed  being  acknowledged  at 
Lincoln,  Logan  county,  Illinois,  the  28th  of  October,  1868. 
Consideration  of  said  deed  being  $12,000;  said  Cline  or  anj'^ 
purchaser  he  may  find,  to  give  me  a  good  and  sufficient 
mortgage  for  the  securing  of  the  payments  as  herein  stated. 
If  said  sale  is  not  consummated  or  made  by  January  1, 
1869,  said  Cline  agrees  to  return  said  deed  and  all  papers, 
connected  with  said  described  land. 

David  G.  Evans, 
George  T.  Cline." 

Vol.  Lxvni  as 
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It  may  be  mentioned,  incidentally,  that  the  land  described 
in  the  contract  had  been  purchased  by  Evans  in  1861,  and 
that  Cline  in  the  matter  of  such  purchase  acted  in  some 
respects,  at  least,  as  the  agent  of  Evans,  and  the  evidence 
furnishes  considerable  presumption  that  from  the  time  of 
the  purchase  until  the  making  of  the  above  contract,  Cline 
was  the  agent,  in  Chicago,  of  Evans,  concerning  the  land;  and 
it  seems  to  have  been  established  that  Evans  and  Cline  were 
distant  relatives,  and  were,  from  the  time  of  the  purchase 
of  the  land  until  Evans'  death,  on  friendly,  if  not  intimate, 
terms. 

The  contract  of  October  31, 1S68,  seems  to  be  plain  enough, 
and  there  is  no  evidence  that  any  fraud  was  practiced  by 
Cline  in  the  procurement  of  it,  except  such  as  the  law  might 
perhaps  imply  from  the  circumstance  that  he  had,  previous 
to  its  execution  and  delivery  to  him,  authorized  a  sale  of 
the  property,  through  one  Baldwin,  to  Samuel  S.  Greeley 
for  $12,000.  The  record  discloses  that  said  Baldwin  did, 
under  date  of  October  22,  1868,  execute,  in  his  own  name, 
tto  Greeley  a  receipt  in  the  nature  of  a  contract  for  the  sale 
*of  the  land  for  said  sum  payable  in  installments,  wherein  it 
was  recited  that  it  was  made  under  "  the  written  authority 
^iven  him  (Baldwin)  by  George  T.  Cline  *  *  *  to  sell 
AS  agent  for  the  owner,"  the  said  eighty  acres,  for  which 
tract  Baldwin  agreed  to  procure  for  Greeley,  from  the  own- 
ers, a  good  and  sufficient  warranty  deed,  etc.  The  Bald- 
win-Greeley contract,  although  dated  nine  days  before  the 
Oline-Evans  contract,  was  not  recorded  until  November  2, 
1868,  and  may  not  have  been  delivered  until  the  date  of  its 
record.  Greeley  testified  that  he  supposed  he  recorded  it 
.at  once. 

Whether  Evans  knew  of  the  contract  given  to  Greeley  by 
Baldwin,  or  that  such  a  contract  was  contemplated  when 
he  made  the  contract  of  October  31st,  is  not  known.  There 
might  be  some  presumption  indulged  in  that  he  did  know  of 
it,  or  had  reason  to  make  inquiry  that  would  have  developed 
it,  from  the  fact  that  in  the  last  paragraph  of  the  contract 
lie  recites  that  lie  ias  delivered  to  Cline  a  deed  of  the  prop- 
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erty,  acknowledged  three  days  before  the  date  of  the  con- 
tract, expressing  a  consideration  of  $12,000,  the  price  Greeley 
was  to  pay,  and  had  given  Cline  authority  to  fill  in  Cline's 
own  name  or  the  name  of  "  any  purchaser  "  he  might  find, 
as  grantee,  and  ^^  if  said  sale  is  not  consummated  or  made  by 
January  1,  1869,"  the  deed  should  be  returned. 

We  do  not  regard  as  being  of  much  importance,  except 
on  the  question  of  notice  to  Evans,  the  fact  that  contro- 
versies arose  between  Cline  and  Greeley,  whereby  the  con- 
tract between  Baldwin  and  Greeley  was  not  carried  out,  nor 
the  further  fact  that  Greeley  subsequently  purchased  the 
premises  for  $16,000,  after  he  had  failed  in,  or  abandoned,  a 
suit  for  specific  performance  begun  by  him.  Such  circum- 
stances have  but  little,  if  any,  bearing  upon  the  relative 
rights  of  the  parties  to  this  suit,  except  in  so  far  as  they 
tend  to  establish  that  Evans  had  knowledge  or  notice  of 
what  Cline  had  done, 

Evans  was  a  party  defendant  to  the  bill  for  specific  per- 
formance brought  by  Greeley,  and  appeared  by  solicitor  in 
the  suit. 

The  solicitor  testifies  that  he  was  employed  by  Cline  to 
defend  the  suit  for  Evans  and  did  so,  and  that  he  saw  Evans 
once  during  the  pendency  of  the  suit,  and  had  a  conversa- 
tion with  him  concerning  the  suit,  but  was  not  permitted  to 
testify  to  the  conversation.  He  also  identified  a  letter  that 
was  written  by  him  to  Evans,  and  although  the  date  of  the 
letter  is  not  shown  by  the  record,  it  is  manifest  from  its 
contents  that  it  was  written  while  the  suit  was  pending. 
Appellant's  brief  mentions  May  28,  1870,  as  its  date,  and  it 
is  quite  certain  from  Cline's  letter  to  Evans  on  June  4, 1870, 
that  Evans  received  it  before  that  letter  was  written. 

The  letter,  so  far  as  it  is  shown  by  either  the  transcript 
or  the  abstract,  was  as  follows : 

**  Mr.  D.  G.  Evans  :  Mr.  Greeley  can  not  come  to  time 
and  therefore  the  sale  of  your  land  to  him  has  fallen  through. 
When  the  offer  of  $15,000  was  made,  there  was  a  party  who 
stood  ready  to  advance  him  the  necessary  funds;  when  a 
new  arrangement  was  made  on  basis  of  $16,000,  this  party 
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withdrew,  and  Mr.  Greeley  hoped  to  carry  it  through.  I 
tendered  him  the  deed,  and  this  day  his  counsel  was  obliged 
to  confess  Greeley  could  not  complete.  I  am  of  the  opinion 
that  it  will  pay  you  to  hold  on  to  the  land,  as  in  time  it  will 
be  worth  much  more  than  $200  an  acre. 

There  is  an  injunction  against  you  staying  the  sale  and 
incumbrance  of  the  land,  but  it  can  be  dissolved.  They 
still  cling  to  the  idea  that  you  can  be  made  to  come  under 
the  contract  made  by  Cline  of  $12,000.  This  is  folly. 
Now,  my  fee  of  $500  must  be  paid,  and  you  will  at  once 
send  me  that  amount.  Cline  wrote  me  when  he  visited 
you  that  you  was  ready  at  any  time  to  send  me  that  amount, 
and  now  I  wish  it.  I  send  an  affidavit  for  vou  to  swear  to, 
which  you  will  do  and  return  at  once  in  order  that  I  may 
move  at  once  and  dissolve  the  injunction.  Your  property 
will  sell,  no  doubt,  in  time,  for  $200  to  $500  an  acre, 
although  it  will  not  bring  it  now.  This  suit  must  be  got 
out  of  the  way  in  oi-der  to  clear  the  title,  as  it  prevents  any 
transfer  by  you.  My  fees  are  due,  and,  before  moving 
further,  I  wish  my  money,  when  I  shall  at  once  proceed. 
I  have  done  a  great  deal  in  the  case,  and  have  a  right  to 
call  for  my  $500.  It  will  pay  you  to  clear  the  suit  out  of 
the  way  and  hold  your  land.     It  is  a  dull  time  now/* 

Greeley's  suit  for  specific  performance  of  the  Baldwin 
contract  was  begun  February  12,  1896,  and  was  dismissed 
October  15,  1870.  Greeley  testified  that  the  litigation  cul- 
minated in  a  settlement  in  which  he  agreed  to  pay  $16,000 
for  the  land,  instead  of  $12,000,  as  agreed  with  Baldwin. 

Just  when  the  settlement  took  place  is  not  certain,  but 
probably  it  culminated  in  July,  1870,  for  on  the  fourteenth 
day  of  that  month,  Greeley  filed  for  record  a  warranty 
deed,  dated  May  5,  1870,  from  Evans  to  himself,  of  the 
premises,  for  an  expressed  consideration  of  $16,000,  and  on 
the  same  day  trust  deeds  from  him  to  Cline  were  recorded 
to  secure  $12,250,  presumably  a  part  of  the  purchase  price. 

The  uncertainty  of  much  that  is  in  evidence  concerning 
transactions  prior  to  the  great  fire  of  October,  1871,  in 
Chicago,  is  due  to  the  circumstance  that  most  of  the  docu- 
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mentary  evidence  that  once  existed  in  relation  thereto, 
excepting  such  letters  and  papers  as  Evans  had  at  his  home, 
were  destroyed  in  that  conflagration;  and  the  testimony  of 
witnesses  a  quarter  of  a  century  later  was,  necessarily, 
faulty  in  mahy  respects. 

The  deed  from  Evans  to  Greeley,  in  pursuance  of  the 
settlement  that  had  been  arrived  at,  was  sent  by  Cline  to 
Evans  for  execution  under  cover  of  a  letter  dated  May  8, 
1870,  as  follows: 

"  I  here  inclose  the  deed  to  be  acknowledged,  as  I  men- 
tioned when  I  last  saw  you.  Consideration  I  have  $16,000 
in  deed;  whether  I  may  get  it  or  not  is  the  question;  one- 
fifth  cash,  balance,  one,  two,  three  and  four  years,  notes  at 
seven  per  cent.  I  have  strived  hard  to  make  sale,  and  will 
perhaps  get  one-half  of  the  amount  over  $10,000.  My 
partner,  Phelps,  has  worked  vigorously  since  I  left  last  fall 
to  make  the  sale  to  his  friends,  and  I  think  has  succeeded 
at  last.  You  can  acknowledge  before  county  clerk  at 
Springfield,  as  the  party  says  he  would  rather  have  it  done 
at  the  capitol.  It  makes  no  difference,  I  suppose;  any- 
thing to  please  him,  as  he  says  it  may  give  a  better  tone  to 
the  matter.  The  two  deeds  are  all  the  same  as  vou  sent 
two  years  ago  this  fall.  I  will  give  them  to  you  when  you 
come  here,  or  will  send  them  to  you  by  express,  as  you  wish. 
Tell  the  madam  to  send  me  a  sample  of  dress  pattern,  so 
that  I  may  know  the  kind  she  wishes.  Will  send  it  by 
express  to  Elkhart.  Be  sure  and  acknowledge  deed;  send 
on  as  soon  as  possible,  as  the  party  may  back  out." 

That  letter  of  May  8th  was  followed  by  two  letters  from 
Cline  to  Evans,  dated  respectively,  June  3,  and  June  4, 1870, 
which,  with  the  inclosure  for  $7,600,  were  as  follows : 

Cline  to  Evans,  June  3,  1870:  "Yours  received;  in 
answer  will  state,  the  party  1  contracted  with  backed  out, 
and  in  order  to  get  the  land  cheaper,  commenced  suit 
against  you  and  me.  This  old  Baldwin  is  at  the  bot- 
tom of  it,  to  make  something  out  of  you  and  me.  Keep 
cool,  do  not  give  yourself  any  uneasiness  and  pay  no  $500 
or  nothing.    I  will  be  responsible  for  the  sale;  they  can  not 
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scare  me  nor  you  neither;  sign  nothing  until  I  tell  you 
what  to  do.  I  thought  I  had  the  matter  closed,  and  you 
would  have  had  the  money  by  this  time.  I  will  send  you 
the  obligation  at  once.  Answer  no  letters  to  lawyers.  I 
told  them  I  would  not  pay  him  until  all  was  fixed,  and  not 
$500.  He  thought  you  would  get  scared  and  send  the 
mone3^  I  paid  him  $250.  He  is  to  fix  up  all  this.  Bald- 
win  has  bothered  me  much  in  the  sale  of  the  land.  Answer 
no  letters.     Will  write  you  again.    You  are  all  safe. 

P.  S.  I  will  send  you  the  agreement  of  my  own  and  all 
will  be  right.  Do  not  be  any  way  alarmed,  as  I  will  bring 
all  right.  All  this  is  gotten  up  by  old  Baldwin,  the  man 
who  wanted  you  to  join  in  the  ditching  and  draining.  I 
give  him  a  contract  for  commissions  which  he  did  not  ful- 
fill, and  I  signed  a  paper.  He  commenced  suit  to  make 
money  out  of  you  and  me,  but  I  will  beat  him;  only  keep 
cool  and  say  nothing  about  it,  as  it  is  humbug. 

I  here  inclose  my  obligations,  which  will  be  paid  when 
due,  and  do  not  mention  to  any  one  but  that  you  own  the 
land  yet,  and  you  really  do  until  paid  for,  as  it  still  stands 
in  your  name  on  the  record,  as  I  wish  it  to  stand  until  I  sell 
it." 

Cline  to  Evans,  June  4,  1870:  "I  just  received  j'our 
letter  last  night  on  my  return  from  Clark  Station,  and 
wrote  you  a  few  hurried  lines  in  relation  to  the  lawyer 
claiming  $500  for  fees.  I  told  him  I  would  not  pay  over 
$250.  He  took  the  privilege  to  write  to  you,  supposing  he 
might  get  it.  They  commenced  suit  against  me  about  a 
year  ago,  and  made  you  a  party  to  the  suit.  This  they  can 
do,  whether  right  or  wrong,  but  they  know  they  can't  do 
anything;  they  only  want  to  extort  money  out  of  us. 

1  will  here  explain  the  whole  matter.  Last  spring  two 
years  ago,  I  gave  to  old  Baldwin  an  agreement  to  sell  the 
land  for  $12,000;  $3,000  cash,  balance  in  one,  two  and 
three  years,  interest  at  six  per  cent.  During  the  fall  of 
1868  he  brought  a  man  around  who  offered  a  check  of 
$3,000  provided  I  would  give  him  the  deed  and  take  mort- 
gage for  balance.     I  told  them  to  take  the  check  to  the 
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bank,  and  bring  me  the  money,  then  I  would  give  the  deed. 
They  did  not  come  around  for  about  a  month  after,  and  said, 
unless  1  would  give  them  the  deed  for  the  same  thev  oflFered, 
they  would  commence  suit  against  the  owner;  and  "again,  in 
the  meantime  I  had  made  a  contract  with  a  man  named 
Phelps,  thinking  that  they  had  entirely  backed  out,  but 
Phelps  goes  on  and  negotiates  with  another  party  for 
$14,000.  After  waiting  a  long  time  for  the  party  to  make 
the  first  payment  he  finally  backed  out.  After  the  exten- 
sion of  the  city  limits,  Baldwin  and  Greeley  raised  the  $3,000, 
and  tendered  the  money.  I  told  them  that  I  would  not 
take  less  than  $16,000,  one  fifth  cash,  balance  in  four  years, 
interest  at  six  per  cent. 

This  they  agreed  to  come  up  to,  but  finally  backed  out; 
still  they  did  not  discharge  the  suit,  which  suit  does  not 
amount  to  anything.  I  would  have  told  you  about  it  when 
there,  but  thought  it  of  no  consequence.  I  wish  you  would 
send  me  the  affidavit  Bellows  sent  you;  also  the  letter,  and 
if  they  do  not  take  the  land,  I  will  instruct  you  what  to  do, 
and  if  necessary  will  send  you  the  necessary  aflSdavit  to 
swear  to;  but  Bellows  tells  me  this  morning  he  thinks  they 
will  take  it  on  the  terras  they  agreed  upon;  the  trouble  is, 
they  can't  raise  the  money,  and  if  they  do  not  soon,  we  will 
dissolve  the  injunction  and  throw  them  into  the  costs.  You 
will  have  nothing  to  pay.  I  shall  worry  them  out,  and  we 
will  get  all  we  can  for  the  land,  whether  it  is  worth  it  or 
not.  Give  yourself  no  trouble  about  it,  j'^ou  are  all  safe; 
but  you  can  help  me  out  by  saying,  if  required,  you  gave 
me  the  land  to  sell  only  during  the  month  of  May,  1868. 
As  there  is  no  one  here  knows  anything  about  our  arrange- 
ment, and  as  things  are  at  present  I  do  not  wish  them  to 
know  on  any  account,  which  Would  be  a  detriment  to  me  in 
the  suit,  and  it  is  highly  necessary  for  you  to  know  this 
part.  Answer  no  letters  in  relation  to  the  sale  of  the  land 
to  Bellows  or  any  one  else.  I  will  work  it  all  square  if  you 
will  only  stand  by  me.  Until  I  make  sale  there  is  no  neces- 
sity of  your  being  here,  even  if  the  suit  should  go  on;  keep 
quiet  and  say  nothing  about  the  matter  to  any  one,  as  I 
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mean  to  get  all  it  is  worth,  and  more  if  possible.    These 
sharks  here  are  not  going  to  beat  me  very  much,  I  will 
assure  you,  and  I  can't  trust  any  of  them." 
The  obligation  referred  to  was  as  follows : 

"  Know  all  men  by  these  presents  that  I,  Geo.  T.  Cline, 
am  justly  indebted  to  David  G.  Evans  for  the  sum  of  $7,500, 
payments  to  be  made  as  follows,  to  wit : 

$2,750.00 July  1, 1870. 

3,000.00 "     ''  1871. 

3,260.00 "     "  1872.  Value  received. 

Witness  my  hand  the  4th  day  of  June,  1870." 

We  might  quote  many  more  letters,  and  recite  many 
more  circumstances,  tending  to  show  that  Evans  never 
claimed  his  probable  right  to  terminate  the  contract  he 
made  with  Cline  on  October  31, 1868,  but  on  the  contrary 
extended  it  and  acted  under  it  as  being  binding  upon  him 
up  to  the  very  last;  that  he  always  treated  Cline  as  his 
debtor,  and  not  Greeley;  that  he  knew,  or  was  bound  with 
knowledge  that  Cline  had  sold  the  land  for  $10,000,  and 
never  claimed,  as  being  his  due  or  right,  any  more  than 
the  $10,000  mentioned  in  his  contract  with  Cline. 

It  is  quite  certain  that  before  Cline  gave  to  Evans  his 
obligation  of  June  4,  1870,  to  pay  $7,500,  with  interest 
added  in,  all  but  that  part  of  the  $10,000  had  been  paid  by 
Cline,  and  the  inference  is  strong  that  from  henceforward 
Evans  never  claimed  any  more  from  Cline  than  the  amount 
of  that  obligation  and  interest. 

It  will  be  seen  that  $2,750  of  that  obligation  was  payable 
July  1,  1870.  On  the  twenty-first  of  July,  1870,  Cline 
wrote  Evans  requesting  a  modification  of  the  obligation  to 
the  extent  of  extending  the  dates  of  payment  at  ten  per 
cent  interest,  and  there  is  nothing  to  show  that  Evans 
refused  to  assent  to  the  extension. 

Subsequent  letters  show  that  Cline  sent  to  Evans  in  Au- 
gust, 1870,  $1,500,  in  June,  1871,  $2,500,  and  a  claim  March 
4, 1872,  that  he  had  paid  $500  besides,  concerning  all  three  of 
which  payments  Cline  wrote  Evans  March  4, 1872,  and  asks 
for  verification,  because  his  books  had  been  burned  in  the 
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fire.  Again,  there  was  found  among  Evans'  papers  a  receipt 
to  Cline  for  $1,500,  under  date  of  June  28,  1872,  "  as  part 
payment  for  land  purchased  from  me  and  situated" — describ- 
ing the  eighty  acres.  Letters  of  Maj'  23, 1873,  June  9, 1873, 
and  June  17,  1875,  show  further  payments  by  Cline  aggre- 
gating $2,425. 

We  do  not  intend  to  be  understood  as  saying  that  the 
letters  of  Cline  to  Evans  exhibit  straight-forwardness  of 
dealing  with,  or  representation  to,  Evans,  but  we  quote  and 
refer  to  them  mainly  for  the  purpose  of  showing,  in  part, 
the  evidences  that  Evans  had  knowledge,  orniighthavehad 
knowledge  by  the  exercise  of  such  reasonable  diligence  as 
every  ordinarily  prudent  man  is  chargeable  with,  of  the  en- 
tire situation,  and  that  he  was  not  imposed  upon  except  by 
way  of  a  tax  upon  his  good  nature  and  friendship. 

It  seenoLS  to  us  clear  enough  that  Evans  never  departed 
from  his  intention,  as  expressed  in  the  contract  of  October 
31,  1868,  to,  as  between  himself  and  Cline,  treat  Cline  as 
the  purchaser  of  the  land  and  as  his  debtor  for  it,  at  the 
price  of  $10,000,  leaving  to  Cline  all  that  he  might  make 
above  that  figure.  It  should  be  borne  in  mind  that  Cline 
was  held  to  be  incompetent  as  a  witness  to  most  matters  in 
controversy,  and  that  because  of  the  destruction  by  fire  of 
all  his  papers  pertaining  to  the  transactions  that  were  had 
before  October,  1871,  and  of  the  loss  or  destruction  of  his 
papers  concerning  subsequent  transactions,  when  he  re- 
moved to  Maryland  in  1883,  his  defense,  so  far  as  was 
permitted  to  him,  was  mainly  confined  to  Evans'  papers 
produced  by  the  appellees. 

It  was  offered  to  be  proved  by  Cline  that  he  and  Evans 
had  a  final  settlement  in  1877  at  the  Tremont  House,  in 
Chicago,  when,  in  consideration  of  a  payment  of  about 
$800,  made  by  Cline  to  Evans  at  that  time,  Evans  gave 
Cline  a  receipt  in  full,  which  was  lost  when  Cline  removed 
to  Maryland  in  1883. 

Now,  if  Evans  had  knowledge,  as  we  think  he  did,  of  all 
of  Cline's  transactions  with  the  land,  and  if  such  trans- 
actions might,  for  any  reason  known  to  him,  have  been 
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avoided  by  Evans,  or  he  might  have  required  Cline  to 
account  to  hira,  j^et  having  such  knowledge  during  all  the 
remaining  years  of  his  life,  down  to  1883,  and  doing  nothing, 
he  must  be  held  to  have  acquiesced  in  them,  even  though 
he  should  not  be  held  under  the  evidence  to  have  expressly 
ratified  them. 

What  bound  Evans  has  necessarily  bound  his  executors, 
the  appellees,  unless  something  to  avoid  the  effect  of  such 
conclusion  has  come  to  the  knowledge  of  the  executors  that 
Evans  was  not  informed  concerning. 

All  such  matters  as  are  relied  upon  to  avoid  such  effect 
upon  the  executors,  were  facts  which  Evans  was  informed 
of,  or  put  upon  such  inquiry  concerning  as  was  equivalent 
to  knowledge,  by  the  suit  for  specific  performance  begun 
by  Greeley  against  him  and  Cline,  and  by  the  letters  of  his 
solicitor  and  Cline. 

It  would  not  have  been  permitted  to  Evans,  if  he  had 
lived  to  the  time  when  this  suit  was  begun,  to  have  avoided 
a  plea  of  laches  by  saying  that  he  did  not  know  that  Cline 
had  previously  sold  the  land  for  more  than  the  price  men- 
tioned in  the  contract  of  October  31,  1868. 

The  knowledge  that  Evans  acquired  of  the  pendency  of 
Greeley's  suit  for  specific  performance,  bound  him  with 
knowledge  of  what  the  suit  was  about,  or,  at  least,  bound 
him  to  inquire  concerning  it,  and  if,  having  such  knowledge 
and  failing  to  inquire  further,  he  chose,  as  he  clearly  did,  to 
go  on  and  perform  under  the  contract  he  entered  into  with 
Cline,  his  executors  can  not,  any  more  than  he  could,  at  this 
great  lapse  of  time,  come  into  equity  and  obtain  an  account- 
ing from  Cline  for  all  that  he  obtained  from  Greeley. 

The  doctrine  of  laches  has  especial  application  to  the  case, 
but  we  do  not  need  to  cite  authorities. 

The  decree  is  reversed,  with  directions  to  the  Circuit 
Court  to  dismiss  appellees'  bill. 
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Illinois  Commercial  Men's  Association  t.  Mary  Walil. 

1.  Insurance— iVbf ice  of  Assessments, — A  suit  against  a  mutual 
insurance  association  was  defended  on  the  ground  that  the  deceased  was 
not  at  the  time  of  his  death  a  member  of  the  association  in  good  stand- 
ing. The  evidence  showed  that  the  constitution  of  the  association  required 
thirty  days  notice  to  a  member  of  an  assessment;  that  at  a  meeting  of  the 
board  of  directors  of  the  association  a  resolution  for  an  assessment  upon 
each  member  to  be  paid  within  three  days  was  passed;  that  an  assess- 
ment was  made  on  the  2d  of  October,  and  notice  of  the  same  sent  to  the 
deceased;  that  the  thirty  days  allowed  for  the  payment  thereof  expired 
in  November  (exact  date  not  shown),  and  that  the  deceased  died  on 
November  6th,  without  having  paid  said  assessment.  Held,  that  the  reso- 
lution of  the  directors  was  void  and  that  deceased  was  not  shown  to  be 
delinquent  upon  the  assessment  made  October  2d,  due  on  some  unnamed 
day  in  November. 

Assnmpslt,  on  an  insurance  policy.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  JoHH  Gibbons,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 28,  1896. 

D.  Y.  Samuels,  attorney  for  appellant. 
M.  SalomoNj  attorney  for  appellee. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

This  action  is  by  the  widow  of  John  Wahl  to  recover 
upon  a  certificate  of  membership  in  the  appellant  associa- 
tion. What  were  the  terms  of  the  certificate  is  not  shown, 
but  the  defense  below  was,  and  appeal  here  is,  upon  two 
grounds : 

First,  that  John  Wahl  was  not,  at  the  time  of  his  death, 
a  member  in  good  standing  of  the  association. 

Second,  that  at  the  time  of  his  death  he  was  "  under  the 
influence  of  intoxicating  liquors,"  which,  by  the  constitu- 
tion, barred  all  claim. 

The  first  ground  is  based  upon  the  fact  that,  at  a  meeting 
of  the  board  of  directors,  September  28,  1893,  a  resolution 
was  passed  for  an  assessment  of  $3  upon  each  member,  to 
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be  paid  on  or  before  October  1,  1893.  That  resolution, 
requiring  payment  in  three  days,  was  void,  as  the  constitu- 
tion required  thirty  days  notice  to  a  member,  of  an  assess- 
ment. The  brief  of  the  appellant  recites  this  resolution  as 
requiring  payment  on  or  before  November  1, 1893,  but  both 
the  record  and  the  abstract  contradict  that  recital. 

It  is  only  for  failure  to  pay  that  assessment,  of  which 
there  is  no  evidence  that  John  Wahl  ever  had  notice,  that 
the  appellant  insists  that  John  Wahl  was  not  a  member  in 
good  standing  at  the  time  of  his  death. 

The  abstract  does  state  that  the  secretary  and  treasurer 
of  the  association  testified  that  '^  an  assessment  was  made 
on  the  2d  day  of  October,  and  the  thirty  days  allowed  for 
the  payment  of  the  same  expired  in  November.  Notice  of 
this  assessment  was  sent  to  John  Wahl.  It  was  not  paid 
by  him  or  any  one  else  before  his  death."  But  as  he  died 
November  6,  1893,  such  testimony  does  not  tend  to  show 
that  he  was  delinquent  upon  an  assessment  which  expired 
on  some  unnamed  day  in  that  month. 

The  second  ground  is  on  a  fact  which  the  court,  in 
accordance  with  the  great  preponderance  of  the  evidence, 
found  against  the  appellant. 

Whatever  may  be  the  real  merits  in  this  case,  the  judg- 
ment for  the  appellee  can  not,  on  this  record,  be  disturbed, 
and  it  is  afiirmed. 


Oustav  Schoeneman^  Impleaded,  etc.,  v  Henry  F. 

Martyn  et  al. 

1.  Official  Bonds— Cover  Future  Transactions  Only, — An  official 
bond,  which,  after  reciting  the  election  of  the  officer,  and  when  his 
term  of  office  wiU  begin,  and  that  **  by  rea^ion  whereof  divers  sums  of 
money  will  come  into  his  hands,"  provides  that  he  should  pay  over  all 
money  which  shall  at  any  time  come  into  his  hands  as  such  officer, 
covers  future  transactions  only,  and  its  recitals  have  reference  only  to 
moneys  coming  into  his  hands  subsequent  to  tihe  execution  of  the  bond. 
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Debt,  on  an  official  bond.  Appeal  from  th^  Superior  Court  of  Cook 
County;  the  Hon.  Phujp  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Reversed  and  remanded.  Opinion  filed 
January  21, 1897. 

State>ient  of  the  Case. 

This  axjtion  was  upon  the  bond  of  a  treasurer  of  appellee's 
lodge,  to  recover  money  which  he,  it  is  claimed,  should  have 
paid  over  to  his  successor  in  office  on  proper  demand.  He 
served  for  two  consecutive  terms,  succeeding  himself,  his 
last  term  being  from  July  13,  1893,  to  January  13, 1894. 

G.  Schoeneman,  the  appellant  in  this  case,  is  one  of  the 
sureties  on  his  bond,  and  the  only  one  of  the  defendants 
who  pleaded;  the  other  surety  and  the  principal  on  the  bond 
are  in  default. 

Schoeneman  pleaded  non  est  factum^  nul  tiel  corporationj 
and  a  plea  of  performance. 

The  third  plea  sets  out  performance  of  each  requirement 
of  the  bond,  and  ends  by  saying  that"  Rosenberger  did  not 
violate  the  condition  of  the  bond  during  his  last  term,"  and 
that "  since  the  making  of  the  said  bond  the  plaintiffs  have 
not  in  any  way  been  damnified  by  reason  of  any  breach  of 
any  matter  or  thing  in  said  condition  mentioned." 

J.  Henkv  Kraft,  attorney  for  appellant,  Schoeneman. 

C.  E.  &  G.  D.  Anthony,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Whether  the  third  plea  was  technically  good  or  not,  need 
not  be  discussed.  Appellee  was  bound  to  prove  a  failure  to 
comply  with  the  conditions  of  the  bond. 

The  condition  of  the  bond  upon  which  this  suit  was 
brought  is  as  follows : 

"Whereas,  the  said  Gus.  Eosenberger  has  been  elected 
master  of  exchequer  of  the  said  America  Lodge  No.  333 
for  the  term  commencing  on  the  first  day  of  July,  A.  D. 
1893,  and  ending  on   the  first  day  of    January,  A.  D. 
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1894,  or  until  the  installation  of  his  successor  in  office,  by 
reason  whereof  divers  suras  of  money,  bonds,  choses  in  ac- 
tion, chattels  and  other  property  belonging  to  said  lodge 
No.  333  will  come  into  his  hands. 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  Gus.  Rosenber^er,  master  of  exchequer, 
shall  keep  a  regular  and  correct  account  of  all  moneys 
received  by  him  as  master  of  exchequer,  and  pay  out  the 
same,  or  any  portion  thereof,  under  the  proper  order  of  said 
lodge  No.  333,  and  not  otherwise;  and  shall  safely  keep,  and 
upon  the  expiration  of  his  term  of  office,  and  whenever  by 
s'lid  lodge  No.  333  required,  shall  render  unto  said  lodge 
No.  333  a  just  and  true  account  of  all  such  sum  or  sums  of 
money,  bonds,  choses  in  action,  chattels  and  other  property, 
as  shall  at  any  time  have  come  into  his  hands,  charge  or  pos- 
S3ssion  as  master  of  exchequer  of  said  lodge  No.  333;  and 
shall,  at  the  expiration  of  his  term  of  office,  pay  and  deliver 
over  to  his  successor  in  office  upon  demand  of  him  made  by 
his  successor  or  by  said  lodge  No.  333,  all  such  balances  or 
sums  of  money,  bonds,  choses  in  action,  chattels  and  other 
property,  which  shall  at  any  time  have  come  into  his 
hands,  possession  or  control,  as  master  of  exchequer  of 
said  lodge  No.  333,  and  if  the  said  Gus.  Rosenberger, 
master  of  exchequer,  shall  faithfully  perform  and  do 
all  other  acts  required  of  him  to  be  done  or  performed 
by  the  constitution  and  by-laws  of  said  lodge  No. 
333;  and  in  case  of  failure  of  said  Gus.  Rosenberger  to 
faithfully  perform  all  the  duties  aforesaid,  all  necessary 
court  costs,  expenses,  and  a  reasonable  attorney's  fee  to  be 
fixed  by  the  court,  shall  be  taxed  against  said  Gus.  Rosen- 
berger, and  for  the  payment  of  which  this  obligation  is 
further  charged;  and  if  the  said  Gus.  Rosenberger,  master 
of  exchequer,  shall  not  wrong  said  lodge  No.  333,  to  the 
value  of  anything,  nor  take  part  or  share  directly  or  indi- 
rectly in  any  illegal  distribution  of  the  funds  or  other 
property  of  said  lodge  No.  333,  but  shall,  to  the  best  of  his 
ability,  endeavor  to  prevent  any  such  perversion  of  lodge 
property,  and  shall  in  all  things  well  and  truly,  honestly  and 


First  District — October  Term,  1896.      415 

Schoeneman  v.  Martyn. 

V 

faithfully,  psrfonn  all  and  singular  his  duties  as  master  of 
exchequer  of  said  lodge  No.  333,  during  his  continuance  in 
said  office,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue." 

Upon  the  trial  the  following  stipulation  was  made : 

"  It  is  hereby  stipulated  that  the  minute  book  offered  in 
evidence  shows  that  Gus.  Kosenberger,  treasurer  of  said 
lodge,  served  as  master  of  exchequer  or  treasurer  for  two 
consecutive  terms,  and  each  term  was  regularly  elected  and 
installed  in  office,  and  that  all  requirements  provided  for  the 
election  and  installation  in  office  of  said  treasurer,  as  laid 
down  in  the  constitution  and  by-laws,  were  complied  with. 

That  at  the  close  of  said  Rosenberger's  first  term  of  office 
as  treasurer,  his  books  and  accounts  were  regularly  audited 
by  an  auditing  committee  duly  appointed,  and  the  books  and 
accounts  of  said  Eosenberger  were  found  to  be  correct,  and 
said  books  showed  that  he  should  have  had  a  balance  of 
$564.72  on  hand,  which  report  was  duly  presented  to  the 
lodge  and  adopted. 

That  before  Rosenberger  entered  on  his  second  term,  he 
presented  his  bond  to  the  trustees,  dated  July  13,  1893,  and 
the  said  trustees  approved  the  same  and  reported  to  the  lodge 
their  approval,  and  the  lodge  adopted  the  report  of  the 
trustees  and  accepted  said  bond. 

That  after  the  bond  had  thus  been  approved  and  accepted 
said  Rosenberger  was  duly  installed  in  office  as  his  o\vti suc- 
cessor; that  during  his  second  term  of  office,  from  June 
6,  1893,  to  January  4,  1894,  said  Rosenberger  received 
$356.25  and  dispersed  regularly  $367.60,  leaving  him  charge- 
able with  $553.37. 

That  at  the  close  of  Rosenberger's  second  term  the  books 
were  audited  and  found  correct,  leaving  him  chargeable 
with  $553.37;  that  the  report  was  presented  to  the  lodge 
and  adopted." 

It  is  further  stipulated  that  the  minutes  show  the  amount 
received  each  meeting  night  and  the  amount  expended,  and 
the  accounts  are  always  balanced,  the  following  form  being 
used :  ''  Amount  on  hand  in  the  hands  of  the  master  of  ex- 
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chequer  at  last  meeting  "  (so  much),  "  amount  received  "  (so 

much),  "total  $ ,"   "amount  disbursed"  (so  much), 

"  balance  on  hand  in  master  of  exchequer"  (so  much).  It 
is  also  stipulated  that  at  the  close  of  Rosenberger's  term  the 
minutes  show  a  balance  of  $553.57. 

The  treasurer  testified  that  at  the  commencement  of  his 
last  term  he  did  not  have  any  money  belonging  to  the  lodge 
in  his  possession.  An  objection  to  this  testimony  was  sus- 
tained, and  the  court  refused  to  permit  appellant  to  show 
that  the  treasurer,  at  the  expiration  of  his  first  term,  had 
spent  all  of  the  apparent  balance  on  hand,  and  was  then  a 
defaulter  to  the  extent  of  the  entire  amount  which  should 
have  been  on  hand,  and  that  nothing  was  received  during 
his  second  term  from  transactions  of  the  first  term. 

The  latest  utterance  of  the  Supreme  Court  touching  the 
question  here  presented,  is  in  Stern  et  al.  v.  The  People,  96 
111.  475.  Following  this,  we  must  hold  that  the  bond  covers 
future  transactions  only.  The  condition,  after  reciting  his 
election,  and  when  his  term  will  begin,  says :  "  By  reason 
whereof  divers  sums  of  money  will  come  into  his  hands." 
Its  language  is  "  shall "  pay  over  all  money,  "  which  shall 
at  any  time  have  come  into  his  hands  as  master  of  ex- 
chequer."    * 

The  recitals  show  this  to  have  reference  onlv  to  what 
should  come  into  his  hands  subsequent  to  the  giving  of  the 
bond. 

All  that  came  into  his  hands  after  the  bond  was  given,  has 
been  paid  over.  What  was  not  in  his  Hands  when  the  bond 
was  given  and  never  thereafter  came,  the  bond  does  not 
cover. 

The  jury  should  not  have  been  instructed  to  find  for  ap- 
pellee, and  appellant  should  have  been  permitted  to  show  the 
actual  state  of  the  treasury  when  the  bond  was  given. 
Stern  et  al.  v.  The  People,  96  111.  475;  Inhabitants  of  Roch- 
ester V.  Randall  et  al.,  105  Mass.  295;  The  County  of  Ma- 
haska V.  Ingalls,  16  la.  81. 

In  the  case  at  bar,  the  treasurer  made  no  report  at  the 
end  of  his  first  term.  A  committee  examined  his  books,  and 
reported  that  he  should  have  on  hand  some  $564.77. 
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When  shown  this  report  the  treasurer  said  that  "  he  was 
satisfied  the  record  was  a  correct  statement  of  the  condition 
of  his  books,"  or,  as  one  witness  testified,  "  After  the  books 
were  all  balanced,  I  said,  ^  That  is  the  balance  on  the  books 
as  balanced,'  and  he  said,  ^  Well,  that  is  correct,'  some 
words  to  that  eflEect." 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Peter  Fox  y.  The  Chicago  &  Sonth  Side  Rapid  Transit 

R*  R.  Go* 

1.  Expert  Testimony— A«  toValties  of  Real  Estate,— Teetimonj  as  to 
the  value  of  real  property,  and  what  damage  is  done  to  it  by  the  con- 
struction of  a  railroad,  is  almost  entirely  a  matter  of  opinion  about  which 
the  judgment  of  competent  men  wiU,  to  some  extent,  vary,  and  as  to 
which  the  opinion  of  experts  is  admissible. 

Trespass  on  the  Case.— Damages  to  real  property  by  the  construction 
of  a  railroad.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edmund  W.  Burke,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  January  21, 1897. 

Statement  of  the  Case. 

This  was  a  suit  in  case  brought  by  the  appellant,  Peter 
Fox,  against  the  appellee  to  recover  for  alleged  damages  to 
certain  real  estate  situated  at  the  southwest  corner  of  63d 
street  and  Grace  avenue,  in  the  city  of  Chicago. 

The  property  was  said  to  have  been  damaged  by  the  con- 
struction and  operation  of  an  elevated  railroad  by  the 
appellee  in  63d  street  immediately  in  front  of  the  property 
aforesaid. 

There  is  a  single  count  in  the  declaration  which  avers, 
inter  alia,  "  that  by  reason  of  the  construction  and  opera- 
tion of  the  said  elevated  road  egress  and  ingress  to  plaintijff's 
property  has  been  rendered  difficult  and  dangerous,  and  his 
use  of  63d  street  damaged  and  destroyed,  and  plaintiff  has 
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lost  thereby  the  ordinary  uses  of  said  street;  that  defend- 
ant has  stopped  and  run  backward  and  forward  these  trains 
and  engines  with  great  noise  of  whistles  blowing,  bells 
ringing,  escaping  steam,  grinding  and  rumbling  of  wheels 
by  plaintiff's  property,  by  means  of  which  plaintiff's  prop- 
erty is  damaged  and  destroyed;  by  means  of  the  several 
premises  plaintiff's  property,  rents  and  improvements  have 
and  will  be  damaged  in  amount  $75,000." 

Witnesses  for  both  plaintiff  and  defendant  were  per- 
mitted to  testify  to  their  opinion  as  to  the  past,  present  and 
future  value  of  appellant's  property,  and  the  effect  upon  the 
value  thereof  of  the  railroad  constructed  by  appellee. 

Defendant  filed  a  plea  of  general  issue.  The  cause  was 
tried  before  a  jury,  the  verdict  being  not  guilty. 

DouTHART  &  Gabvy,  attomcys  for  appellant. 

Walker,  Judd  &  Hawlky  and  Edward  0.  Nichols,  attor- 
neys for  appellee;  William  W.  Gurley,  of  counsel. 

Mr.  Justice  Waterman   delivered  the  opinion  of  the 
Court. 
Appellant  says : 
"  1.    The  judgment  is  contrary  to  the  law  and  evidence. 

II.  The  court  below  admitted  improper  evidence  on 
behalf  of  appellee  and  over  the  objection  of  appellant. 

III.  The  court  below  excluded  proper  evidence  offered 
by  appellant. 

IV.  The  court  below  erred  in  giving  to  the  jury  the  ten 
instructions,  and  each  of  them,  on  behalf  of  appellee." 

As  only  the  second  is  argued,  the  others,  it  is  presumed, 
are  abandoned. 

Testimony  as  to  what  the  value  of  real  property  has  been, 
is,  and  will  be,  and  what  damage,  if  any,  is  done  to  it  by 
the  construction  of  a  railroad,  is,  in  the  nature  of  the  case, 
almost  entirely  a  matter  of  opinion,  about  which  the  judg- 
ment of  competent  men  will,  to  some  extent,  vary. 

As  to  these  matters,  the  opinion  of  experts  is  admissible. 
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Ottawa  Gas  Light  &  Coke  Co.  v.  Graham,  35  111.  346;  John- 
son V.  Freeport  and  Miss,  Ky.  Co,,  111  111.  41 3;  Galena  & 
Southern  Wisconsin  R.  R  Co.  v.  Haslam,  73  III.  494;  Lovell 
V,  Drainage  District,  159  111.  188;  Spear  v.  Drainage  Com- 
missioners, 113  IlL  632;  Green  v.  City  of  Chicago,  97  111. 
371;  L.  B.  &  M.  R  Co.  v.  Winslow,  66  111.  221;  C.  P.  &  St. 
L.  Ry.  Co.  V.  Nix,  137  IlL  143;  Metropolitan  &  W.  S.  Ele- 
vated Ry.  Co.  V.  Dickinson,  161  111.  22. 

The  evidence  was  such  that  we  do  not  think  that  the 
judgment  should  be  reversed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Reuben  H.  Donnelley  v.  Charles  P.  Packer. 

1.  Trials — By  the  Courts  Conclusive. — When  a  controversy  is  sub- 
mitted to  the  court  for  trial  without  a  jury,  a  finding  upon  conflicting 
evidence  wiU  be  ftnaL 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Superior  Ck>urt 
of  CkK)k  County;  the  Hon.  Nathaniel  O.  Seabs,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
January  21,  1897. 

McClbllan  &  LrrxLE,  attorneys  for  appellant. 
Clifford  &  Mobb,  attorneys  for  appellee. 

Me.  Justicb  Gary  delivered  the  opinion  of  the  Court. 

What  does  appear,  and  all  that  appears  with  certainty  in 
this  case,  that  is  material,  is  that  the  appellee  sued  upon 
a  note  made  by  the  appellant,  payable  to  his  own  order,  six 
months  after  date,  for  $5,000,  and  indorsed  by  him,  which 
note  was  in  the  possession  of  the  appellee.  All  the  quarrel 
between  the  parties  is  upon  the  subject  of  who  ought  to 
have  paid  that  note,  the  appellant  or  the  appellee. 

The  court  has  made  a  finding  upon  conflicting  evidence, 
and  that  finding  must  stand.    The  judgment  is  aflSrmed. 
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Mr.  Justice  Gary  on  petition  fob  beheabing. 

This  petition  says :  **  It  is  not  apparent  from  the  opinion 
of  the  court  that  the  grounds  relied  upon  by  the  appellant 
for  reversal,  received  such  apprehensive  attention  of  the 
court  as  to  duly  impress  the  court  with  their  actual  force 
and  merit." 

The  attention  of  the  court  was  directed  to  the  undis- 
puted facts  that,  first,  the  original  $5,000  represented  by  the 
note  in  controversy  was  borrowed  by  the  father  of  the  ap- 
pellant, for  the  use  of  a  corporation  in  which  the  father 
was  interested,  from  an  outsider  upon  collateral  belonging 
to  the  appellee  and  lent  for  that  purpose  to  the  father;  sec- 
ond, that  the  loan  was  paid  by  a  check  of  the  corporation 
upon  a  bank  of  which  the  appellee  was  president;  third,  that 
on  four-tif ths  of  this  same  collateral  the  note  in  suit  was 
given  to  raise  money  to  make  good  that  check.  Thus  it 
appears  that  in  the  original  transaction  the  appellee  was 
accommodating  the  father  of  the  appellant,  and  that  if  the 
appellee  has  taken  up  the  note  in  suit  to  save  his  collateral, 
of  which  his  possession  of  the  note  is  presumptive  evidence, 
he  is  $5,000  out  of  pocket  in  the  course  of  the  business. 

Now,  whether  in  the  various  transactions  which  fol- 
lowed, and  upon  which  the  appellant  and  his  father  on  the 
one  side,  and  the  appellee  on  the  other,  were,  as  witnesses, 
in  conflict,  the  one  side  or  the  other  told  the  truth,  was  a 
question  upon  which  the  finding  of  the  court  below  is  final, 
notwithstanding  the  attempted  impeachrrent  of  the  appel- 
lee as  a  witness.  White  v.  Clayes,  32  111.  325;  Wood  v. 
Price,  46  111.  435;  Weaver  v.  Crocker,  49  111.  461;  Schultz 
V.  Babcock,  64  111.  App.  199,  and  scores  of  other  cases. 

The  effort  to  impeach  him  was,  in  effect,  an  acknowledg- 
ment that  if  he  was  a  truth  telling  witness^  he  was  entitled 
to  recover. 

The  petition  is  denied. 
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C.  E.  Dorn  and  Gay  Dorn  t.  James  Clancy  &  Son. 

1.  Rules  op  Coubt — Mnst  he  Complied  With, — ^Unless  the  rules  are 
complied  with,  the  court  can  not  inquire  into  the  merits  of  the  case. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  AfiELrmed.  Opinion 
filed  January  21, 1897. 

Charles  Piokleb,  attorney  for  appellants. 

William  A.  Doyle,  attorney  for  appellees. 

Mr.  Justice  Gary  delivbred  the  opinion  of  the  Court^ 
This  case  comes  here  on  an  original  record,  w:hich — 
uix)n  proceedings  here,  which  it  is  not  necessary  to  detail — 
was  admitted  to  be,  in  part,  no  record,  and  upon  three- 
supplemental  records,  to  which  there  is  no  allusion  in  the- 
attract.  ITnless  we  disregard  rules  of  tj^is  court,  which 
we  must  enforce  impartially  or  not  at  all,  we  can  not  inquire 
as  to  the  merits  of  the  case.  Thompson  v.  Economy  Furni- 
ture Company,  64  111.  App.  140. 
The  judgment  is  affirmed. 


Anne  Bates  t.  Haryey  H.  Bates. 

1.  Divorce— Otw^ody  of  Children,— Under  section  18,  chapter  40,  R* 
S.,  entitled  "  Divorce,"  the  Circuit  Courts  have  power  to  decree  that  an 
unsuccessful  defendant  may  have  the  custody  of  a  child  a  portion  of  the 
time.  Such  an  order  is  experimental  and  if  it  should  prove  unwise  it 
may  be  vacated  at  any  time. 

Bill  lor  Divorce,— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  January  21,  1896. 
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L.  H.  BisBEE,  attorney  for  appellant. 
Kavanaoh  &  O'DoNNELL,  attomeys  for  appellee. 

Mb.  Justice  Gaby  delivered  the  opinion  of  the  Coubt. 

October  21,  1895,  the  appellant  obtained  in  the  Circait 
Court  a  decree  of  divorce  from  the  appellee.  The  bill  had 
been  taken  as  confessed,  and  the  hearing  was  ex  parts.  The 
custody  of  their  then  five  year  old  boy  was  awarded  to  her. 
Neither  of  the  parties  have  any  other  home  than  with  their 
respective  and  respected  parents. 

June  10,  1896,  on  the  petition  of  the  appellee,  the  court 
ordered  that  the  appellee  might  have  the  custody  of  the 
boy  from  five  p.  m.  of  Fridaj^  to  five  p.  m.  of  Saturday,  in 
each  week.     From  that  order  is  this  appeal. 

Such  an  order  was  within  the  jurisdiction  of  the  court. 
Sec.  18,  Ch.  40,  E.  S.,  Divorce.  We  can  not  say  that  it  is 
unwise.  It  should  be  the  endeavor  of  the  appellant  and 
her  friends  to  foster  in  the  child  natural  affection  for  his 
father.  If  they  will  do  so,  and  the  appellee  reciprocate, 
who  can  tell  but  happy  results  may  follow  ?  These  parties 
are  yet  young. 

If  experiment  shall  prove  that  the  order  should  not  be 
continued,  it  may  be  vacated  at  any  time.  In  its  nature  it 
is  temporary,  and  is  aflBrmed. 


Martha  Berry  v.  The  People  ex  rel. 

1.  CJONTEMPT  OP  Court— JSecord  Must  Sustain  the  Conviction, — 
When  the  record  does  not  sustain  the  conviction,  it  must  be  reversed. 

Contempt  Proceedings.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brbktano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed.  Waterman,  J.,  dis- 
senting.   Opinion  filed  January  21, 1897. 

0.  A.  SuBiNB,  attorney  for  appellant. 
No  appearance  for  appellee. 
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Mb.  Justice  Gary  deijverbd  the  opinion  of  the  Court. 

July  2,  1896,  Sage  filed  a  bill  against  the  appellant  for  a 
specific  performance  of  an  agreement  for  a  lease  for  a  term 
of  two  years  from  April  20,  1896,  at  a  rent  of  fifty  dollars 
per  year,  and  obtained  an  injunction  to  restrain  her  from  ' 
interfering  with  his  possession,  etc.  Very  shortly,  under 
the  direction  of  her  husband,  the  house  was  torn  down, 
and — so  far  as  appears  before  us — with  no  participation  in, 
or  knowledge  or  ratification  of,  the  act  by  her. 

Nevertheless  she  has  been  fined  $50  for  contempt  of 
court  in  committing  a  breach  of  the  injunction.  If  we  have 
the  whote  case,  she  is  wronged.  There  is  no  appearance  by 
the  appellee,  and  we  reverse  the  order  imposing  the  fine. 

The  costs  here  are  adjudged  against  the  relator,  at  whose 
instance  the  order  was  made. 

Watebman,  J.,  dissents. 


John  Angus  and  George  A.  Gindele  v.  J.  B.  Snlllvan 

&  Bro. 

1.  Short  Cause  Caixndab,— Sufficient  Affidavit — The  following 
affidavit,  "  William  C.  Malley  being  first  duly  sworn,  on  oath  deposes 
and  says  that  he  is  the  duly  authorized  agent  in  this  behalf,  of  the 
plaintiff  in  the  above  entitled  cause,  and  that  he  verily  believes  the 
trial  of  tbe  above  entitled  cause  will  not  occupy  more  than  one  hour*s 
time,*'  is  sufficient  under  the  short  cause  calendar  act. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Jan- 
nary  21, 1897. 

Statement  of  the  Case. 

This  cause  was  placed  upon  the  short  cause  calendar 
under  notice  given  upon  the  following  affidavit : 

"William  C.  Malley,  being  first  duly  sworn,  on  oath 
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deposes  and  says  that  he  is  the  duly  authorized  agent  in 
this  behalf,  of  the  plaintiff  in  the  above  entitled  cause,  and 
that  he  verily  believes  the  trial  of  the  above  entitled  cause 
will  not  occupy  more  than  one  hour's  time. 

William  C.  Mallet." 
A  motion  to  strike  the  cause  from  such  calendar  having 
been  denied,  a  trial  was  had,  with  the  result  of  a  finding 
and  judgment  for  appellee,  from  which  judgment  appellant 
has  appealed,  and  urges  that  the  affidavit  was  insufficient  to 
justify  the  placing  of  the  cause  upon  the  short  cause 
calendar. 

HoYNE,  FoLLANSBEE  &  O'OoNNOB,  attomcys  for  appellants. 

No  appearance  for  appellee. 

Me.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

Our  action  must  be  governed  by  the  case  of  Angus  v. 
Orr  &  Lockett  Co.,  64  111.  App.  378. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


3.  E.  Thompson  v.  J.  A.  Porter  et  al. 

1.  Appellate  Court  Practice — Abstracts  and  Bills  of  Exceptions, — 
An  Appellate  Court  will  not  review  a  verdict  unless  the  bill  of  exceptions 
purports  to  contain  all  the  evidence;  the  same  principle  applies  to  an 
abstract,  for  the  court  will  not  look  beyond  it  to  the  record  for  missing 
evidence. 

2.  Same — Appellee^  s  Brief. — ^The  appellee  in  his  brief  may  insist  upon 
the  insufficiency  of  the  abstract 

Beple Yin.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Nathaniel  C.  Seabs,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opinion  filed  January  21,  1897. 

Geobgb  W.  "Woodbury,  attorney  for  appellant. 
McGlasson  &  Beitleb,  attorneys  for  appellees. 
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Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

As  to  the  actual  dispute  between  the  parties  to  this  suit, 
the  abstract  does  not  show  that  any  other  witness  than  the 
appellant  himself  testified  upon  the  trial,  and  from  that 
abstract  his  cross-examination  is  wholly  omitted,  the  side 
paging  showing  that  it  occupies  nine  pages  of  the  record. 

The  abstract  shows  that  some  twenty-five  other  pages  of 
the  record  which,  by  what  follows,  must  also  contain  testi- 
mony, are  omitted,  though  a  few  sentences  are  put  in  as 
re-direct  testimony  of  the  appellant,  which  are  clearly  what 
he  would  not  have  said,  as  they  make  him  call  himself  ^^  a 
scoundrel." 

The  appellant  now  presents  for  consideration  six  of  what 
he  calls  propositions  of  law,  but  which  are  really  state- 
ments— which  he  desired  the  court  to  approve — of  what 
the  evidence  proved;  and  also  urges  that  "  in  the  light  of 
the  law  and  the  undisputed  facts  of  the  record,"  the  appel- 
lant should  have  had  a  finding  in  his  favor — the  case  hav- 
ing been  tried  by  the  court  without  a  jury. 

It  has  long  been  settled  law  that  an  Appellate  Court  will 
not  review  a  verdict  unless  the  bill  of  exceptions  purports 
to  contain  all  the  evidence;  the  same  principle  applies  to  an 
abstract,  for  the  court  will  not  look  beyond  it  to  the  record 
for  missing  evidence.  The  appellees  in  their  brief  insist 
upon  the  insufficiency  of  the  abstract,  citing  among  several 
cases.  Mailers  v.  Crane  Elevator  Co.,  57  111.  App.  283,  but 
the  appellant  has  not  heeded  the  warning. 

Under  such  circumstances  we  affirm  judgments,  and  this 
is  affirmed. 


John  Angus  and  George  A.  Gindele  v.  Chicago  Trust  and 

Savings  Bank. 

1.  AcfCORD  AND  SATJSFAcnov— Sufficiency  of  Pleas  of.— A  plea  of 
accord  and  satisfaction  which  does  not  aver  an  acceptance  in  satisfaction 
of  the  debt  is  bad. 
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Assumpsit,  on  promissory  notes.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Wiluah  G.  Ewinq,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed  January 

21,  1897. 

HoYNB,  FoLLANSBEE  &  O'CoiTNOB,  attomeys  for  appellants. 

John  G.  Henderson,  attorney  for  appellee;  Moses,  Pam 
&  Kennedy,  of  counsel. 

Mr.  Justice  Gary  dbliybred  the  opinion  of  the  Court. 

The  appellee  sued  the  appellants  upon  promissory  notes, 
about  which  there  is  no  controversy,  and  recovered  a  judg- 
ment from  which  this  appeal  is  taken. 

The  first  point  made  is  that  a  '^  motion  to  strike  cause 
from  short  cause  calendar,  for  the  reason  that  the  case  had 
been  previously  stricken  from  the  trial  court's  short  cause 
calendar"  was  denied. 

We  have  copied  from  the  abstract  all  that  it  shows  upon 
the  subject,  and  it  ^oes  not  appear  that,  in  fact,  the  case 
was,  when  the  motion  was  made,  or  ever  had  been,  upon 
any  short  cause  calendar. 

The  defense  was  that  the  appellants  had,  while  the  suit 
was  pending,  given  checks  payable  thereafter,  upon  an 
arrangement  which  Gindele,  as  a  witness,  described,  says 
the  abstract,  as  follows : 

"  I  gave  Mr.  Tolman  about  eight  or  ten  checks  in  payment 
of  all  that  Angus  &  Gindele  owed  him,  as  in  full  settlement. 
He  was  to  retain  all  the  notes  and  pass  them  over  as  fast  as 
we  paid  the  checks.  He  was  to  retain  the  notes  as  col- 
lateral, and  this  suit  was  to  stand  until  all  the  checks  were 
paid.  The  checks  were  dated  ahead  from  one  month  to  six 
or  seven  months." 

Default  was  made  in  paying  the  checks,  after  two  or 
three  had  been  paid,  and  then  the  pending  suit  was  pressed 
to  trial.  Such  testimony  falls  far  short  of  proving  that  the 
appellee  accepted  the  checks  in  satisfaction  of  the  debt  sued 
for.  A  plea  of  accord  and  satisfaction — the  only  plea 
adapted  to  such  a  defense — is  bad  if  it  do  not  aver  accept- 
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ance  in  satisfaction  of  the  debt.  Drake  v.  Mitchell,  8  East, 
251. 

It  is  clear  from  the  testimony  of  the  witness  that  the 
checks  were  given  and  received  only  as  a  mode  of  payment 
if  the  checks  were  punctually  paid;  thereby  giving  time  to 
the  appellants,  but  not  discharging  the  action  if  a  default  in 
payment  followed. 

The  judgment  is  affirmed. 


Charlotte  E.  Dorn  v.  J.  W.  Voorhees,  W.  J.  Neebes  and 

Tyler  &  Hippach. 

1.  Certificate  op  Evidence— TTTien  Necessary.—^ o  certificate  of 
evidence  is  necessary  in  a  chancery  cause,  unless  it  be  to  preserve  oral 
evidence  introduced  on  the  hearing. 

Bill,  to  foreclose  a  trust  deed.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodobe  Brent ano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Janu- 
ary 21,  1897. 

Charles  Pickler,  attorney  for  appellant. 
Weart  &  Weart,  attorneys  for  appellees. 

Mr.  PREsiDiNa  Justice  Shkpard  delivered  the  opinion 
OF  THE  Court. 

We  have  again  to  follow  our  numerous  decisions,  and 
affirm  the  decree  appealed  from  because  of  a  failure  by  appel- 
lant to  show,  in  her  abstract,  anything  from  which  we  can 
see  what  her  case  is  about. 

Appellant  assigns  for  error : 

"  1st.  The  court  erred  in  refusing  to  sign  and  seal  a  cer- 
tificate of  evidence. 

"  2d.  The  court  erred  in  entering  a  decree  herein  in  favor 
of  W.  J.  Neebes." 


428  Appellate  Courts  op  Illinois. 

Vol.  68.]  Dom  v.  Voorhees. 

Enough  is  shown  by  the  abstract  for  us  to  know  that  a 
bill  in  equity  to  foreclose  a  trust  deed  was  filed  by  John  "W. 
Voorhees  against  the  appellant,  W.  J.  Neebes,  A.  S.  Tyler 
and  L.  A.  Hippach,  and  that  the  default  of  the  appellant 
was  vacated  and  that  she  was  permitted  to  appear  and 
answer,  but  nothing  else  concerning  the  bill  is  shown,  and 
no  part  of  the  answer  of  appellant  appears. 

We  may,  accordingly,  say  that  the  abstract  fails  to  show 
that 'the  appellant  had  any  interest  whatever  in  the  suit,  or 
that  she  has  any  standing  here,  or  elsewhere,  to  complain  of 
anv  decree  that  was  entered  therein. 

The  first  assigned  error  is  not  well  taken,  if,  as  we  con- 
jecture was  the  case,  there  was  a  reference  of  the  cause  to  a 
master  and  evidence  taken  by  him  (of  which,  however,  not 
a  word  appears  in  the  abstract),  and  such  evidence  was 
reported  to  the  court. 

No  certificate  of  evidence  in  a  chancery  cause  is  ever 
necessary  or  proper,  unless  it  be  to  preserve  oral  evidence 
introduced  upon  the  hearing.  There  does  not  appear  to 
have  been  any  oral  evidence  taken  before  the  court,  and  the 
master's  report  of  what  was  taken  before  him,  became,  when 
filed  in  court,  as  much  a  part  of  the  record  as  the  pleadings 
or  the  decree  itself,  and  needed  no  certificate  of  the  chan- 
cellor. Ferris  v.  McClure,  40  111.  99;  Jackson  v.  Sackett, 
146  111.  646. 

The  second  error  assigned  can  not  be  passed  upon  for 
want  of  an  abstract  of  either  bill,  answer  or  evidence  heard 
by  the  master. 

The  last  case  in  which  this  court  has  been  required  to 
affirm  for  want  of  a  sufficient  abstract,  is  Snively  v.  Het- 
tinger, 67  111.  App.  278,  where  reference  is  made  to  many 
decisions  by  this  court  and  by  the  Supreme  Court. 

The  decree  of  the  Superior  Court  is  affirmed. 
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Orr^  Saddler  &  Co.  t.  James  H.  Gilbert,  Sheriff^  and 

Olaf  Matson. 

1.  Fraud  and  Deceit— 5a/e«  of  Peraonal  Property — Possession. — 
The  policy  of  the  law  does  not  encourage  the  owner  of  personal  prop- 
erty to  sell  it  and  continue  in  possession  of  it;  possession  being  one  of 
the  strongest  evidences  of  title  to  personal  property. 

3.  Personal  Property — Apparent  and  Real  Ownership — Possession, 
—If  the  real  ownership  of  personal  property  is  suffered  to  be  in  one,  and 
the  apiMurent  ownership  in  another  person,  the  latter  gains  credit  as 
owner,  and  is  enabled  to  practice  deceit  upon  mankind. 

8.  PRAcrriOE — Judgment  for  Want  of  a  Replication, — Judgment 
may  be  entered  for  a  defendant  for  want  of  a  replication  taking  issues 
upon  his  pleaa 

4  Sales— To  Corporation  by  Stockholders, — A  jury  may  properly 
find  that  a  conveyance  of  personal  property  to  a  corporation  by  persons 
owning  all  the  stock  in  such  corporation  where  there  is  no  change  of 
possession,  is  but  a  mere  subterfuge  to  enable  them  to  practice  deceit 
upon  mankind. 

Bepleyin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Windbs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  January  21,  1897. 

Statement  of  the  Case. 

On  September  3,  1893,  a  replevin  writ  was  issued  in  favor 
of  Orr,  Saddler  &  Co.,  a  corporation,  against  James  H. 
Gilbert,  sheriff  of  Cook  county,  Illinois,  and  Olaf  Matson, 
for  a  "  stock  of  groceries,  canned  goods,  coffees,  teas,  flour, 
wooden  and  yellow  ware,  the  same  being  all  the  stock  of 
merchandise  contained  in  store  room  known  as  6148  South 
Halsted  street,  Chicago,  Cook  county,  Illinois,  being  the 
same  property  levied  upon  on  the  28th  day  of  August,  1893, 
by  the  said  James  H.  Gilbert,  sheriff  of  said  county,  and 
execution  in  favor  of  said  Olaf  Matson^  and  against  Harry 
B.  Orr  and  John  B.  Saddler." 

The  defendants  pleaded : 

1st.  Denying  that  they  took  the  goods  and  chattels 
described  in  the  declaration. 

2d.    Denying  that  they  wrongfully  detained  the  goods 
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and  chattels  mentioned  in  the  second  count  of  the  declara- 
tion. 

3d.  Asserting  that  the  goods  and  chattels  were  the  prop- 
erty of  Harry  B.  Orr  and  John  B.  Saddler,  and  not  of  the 
plaintiif. 

4th.  That  on  August  25,  1S93,  Olaf  Matson  sued  out  of 
the  Superior  Court  of  Cook  County  a  writ  of  fieri  facias 
against  Harry  B.  Orr  and  John  B.  Saddler,  directed  to  the 
sheriff  of  said  Cook  county,  to  collect  from  Harry  B.  Orr 
and  John  B.  Saddler  $534.45  damages,  and  costs  amount- 
ing to  about  $66  and  interest;  and  that  the  goods  and  prop- 
erty mentioned  in  the  declaration  were  the  property  of 
Harrv  B.  Orr  and  John  B.  Saddler. 

To  these  pleas  no  replication  was  filed. 

A  final  certificate  of  incorporation  was  oflfered  and  received 
in  evidence  on  behalf  of  the  plaintifif,  from  which  it  appears 
that  this  final  certificate  was  dated  October  14,  1892;  that 
the  name  of  the  corporation  was  Orr,  Saddler  &  Co.;  the 
object  was  to  carry  on  the  retail  grocery  business;  capital 
stock,  $2,500,  divided  into  fifty  shares,  at  $50  each;  that 
Harry  B.  Orr  subscribed  for  twenty-five  shares  and  John 
B.  Saddler  for  twenty-five  shares;  and  that  said  final  certi- 
ficate was  duly  recorded  in  the  recorder's  oflSce  of  Cook 
county. 

A  bill  of  sale  from  H.  B.  Orr  and  J.  B.  Saddler  was  intro- 
duced. Plaintiff  claimed  that  on  the  20th  of  October,  1892, 
said  Orr  and  Saddler  conveyed  by  this  bill  of  sale  all  the 
property  then  owned  by  them  at  5148  S.  Halsted  street, 
which  included  the  property  in  question,  to  the  corporation 
of  Orr,  Saddler  &  Co.,  incorporated  on  the  14th  day  of 
October,  1892. 

John  B.  Saddler,  the  only  witness  called  by  the  plaintiff, 
testified  that  he  was  secretary  of  the  Orr,  Saddler  &  Co., 
incorporation  in  September,  1892,  at  5148  South  Halsted 
street,  Chicago,  and  he  identified  the  corporation  papers; 
that  he  and  Mr.  Orr  were  managers  of  said  corporation  for 
two  years  after  the  14th  day  of  October,  1892,  at  which 
time  the  property  was  sold  to  the  Englewood  Grocery  Co. 
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On  behalf  of  the  defendants,  Mr.  Olaf  Matson  testified 
that  Mr.  Saddler  told  him  in  December,  1892,  that  he  and 
Mr.  Orr  were  the  owners  of  the  stock  of  goods  in  the  store 
at  6148  South  Halsted  street. 

A  Mr.  J.  M.  Gray,  on  behalf  of  the  defendants,  testified 
that  Mr.  J.  B.  Saddler  told  him  in  June,  1893,  that  he  and 
Mr.  Orr  owned  the  stock  of  goods  at  6148  Halsted  street. 

Whereupon  Mr.Gilbertj  attorney  for  defendants,  remarked : 
*'  We  will  rest  our  case  here."  The  court  remarked :  "  Is 
there  anything  further  ? " 

Mr.  Gemmill,  counsel  for  plaintiflf,  said :  "  I  will  be  sworn 
as  a  witness  for  plaintiff  in  rebuttal." 

"  The  Court :    What  is  there  to  rebut  ? 

Mr.  Gemmill :  I  know  all  about  the  organization  of  this 
company  and  its  doing  business,  and  can  testify  about  it. 

The  Court :    But  there  is  nothing  here  to  rebut. 

Mr.  Gemmill :  Well,  if  that  is  the  court's  view  of  it  I 
will  not  testify,  and  we  will  rest  our  case. 

The  Court :  (Addressing  Mr.  Gilbert.)  Do  you  think 
there  is  anything  here  to  go  to  the  jury  ? 

Mr.  Gilbert :  I  would  like  to  have  the  jury  pass  upon 
the  facts.  I  think  if  there  is  a  question  of  fact  here  the 
jury  should  pass  upon  it;  I  would  like  to  have  the  court 
examine  this  bill  of  sale.    (Handing  it  up.) 

The  Court :  Well,  I  will  give  you  ten  minutes  each  to 
speak  to  the  jury. 

Mr.  Gemmill :  If  the  court  intends  to  let  this  case  go  to 
the  jury,  I  insist  on  my  right  to  testify  on  behalf  of  the 
plaintiff. 

The  Court :    You  rested  your  case. 

Mr.  Gemmill :  I  only  rested  it  upon  the  suggestion  of 
the  court  that  there  was  nothing  to  go  to  the  jury,  and 
under  the  belief  that  the  court  intended  to  take  the  case 
from  the  jury. 

The  Court :    Every  lawyer  must  make  his  own  case." 

Whereupon  counsel  for  plaintiff  then  and  there  duly 
moved  the  court  to  take  the  case  from  the  jury;  which 
motion  the  court  then  and  there  denied;  to  which  ruling 
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the  plaintiff  then  and  there  duly  excepted;  and  the  plaintiff 
then  and  there  duly  excepted  to  the  ruling  of  the  court, 
denying  Mr.  Gemmill's  right  to  further  testify. 

The  jury  found  the  issues  for  the  defendants,  and  for 
them  the  court  gave  judgment. 

L.  H.  BisBEE,  attorney  for  appellant. 

GiLBEBT  &  GiLBEBT,  attomcys  for  appellees. 

Mb.  Justice  Wateeman  delivebed  the  opinion  of  the 

COUET. 

The  jury  might  properly  find,  as  it  did,  that  the  goods 
were  the  property  of  Orr  and  Saddler.  In  fact,  if  not  tech- 
nically so,  under  the  undisputed  evidence  the  goods  actually 
belonged  to  Orr  and  Saddler;  that  is,  according  to  their 
testimony,  they  belonged  to  a  corporation  of  which  they 
owned  all  the  stock. 

The  jury  might  properly,  as  it  did,  find  the  conveyance 
to  the  corporation  to  be  a  mere  subterfuge.  Moreover, 
there  was  no  change  of  possession;  the  goods  remained 
where  they  were  before  the  bill  of  sale  was  made,  with  the 
same  custodians. 

The  polic}''  of  the  law  in  this  State  does  not  encourage 
the  owner  of  personal  property  to  sell  it  and  continue  in 
possession  of  it,  possession  being  one  of  the  strongest  evi- 
dences of  title  to  personal  property.  If  the  real  ownership 
is  suffered  to  be  in  one  and  the  apparent  ownership  in 
another,  the  latter  gains  credit  as  owner,  and  is  enabled  to 
practice  deceit  upon  mankind.  Ticknor  v.  McClelland,  84 
111.  471;  Wood  V.  Loomis,  21  111.  App.  604;  Allen  v.  Carr, 
85  111.  388;  Thornton  v.  Davenport,  1  Scafti.  296;  Thomp- 
son V.  Yeck,  21  111.  73. 

Judgment  might  have  been  entered  for  the  defendants 
for  want  of  a  replication  taking  issue  upon  the  defendant's 
pleas.  Lindsay  v.  Stout,  59  111.  491;  Williams  v.  Boyden, 
33  111.  App.  477. 

It  is  urged  that  Mr.  Gemmill,  counsel  for  plaintiff,  should 
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have  been  permitted  to  testify  in  rebuttal.  As  the  court 
remarked — what  was  there  for  him  to  rebut  ?  The  onlv 
evidence  given  by  the  defendants  was  as  to  certain  declara- 
tions made  by  Messrs.  Orr  and  Saddler.  There  was  nothing 
tending  to  show  that  Mr.  Gemmill  was  present  when  either 
of  such  declarations  was  made.  Mr.'  Gemmill,  from  his 
statement,  apparently  wished  to  testify  as  to  the  organiza- 
tion of  the  corporation  and  its  doing  business;  there  was  no 
dispute  about  this,  and  the  defendants  had  given  no  evi- 
dence denying  such  organization,  or  that  the  company  did 
business. 

We  do  not  think  another  jury  would  find  otherwise  than 
did  the  one  to  whom  this  cause  was  submitted. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


John  A.  Slater  et  al.^  Impleaded  with  George  B.  Ooodall, 

V.  George  M.  Clark  &  Go. 

1.  PAETNERSmp— Jbin^  Adventures.— Wh&vQ  a  transaction  is  a  mere 
device  to  obtain  the  benefits  of  a  partnership,  whatever  the  parties  may 
call  it,  it  win  be  constru'f'd  to  be  a  partnership,  and  the  parties  to  it  will 
be  held  liable  upon  its  obligations. 

Assampslt,  on  a  promissory  note.  Appeal  from  the  Circuit  (^ourt  of 
Cook  County;  the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Jan- 
uary 21, 1897. 

Whitehead  &  Stoker,  attorneys  for  appellants, 
Matz  &  FisHEB,  attorneys  for  appellees. 

Mr.  Justice  Gabt  delivered  this  opinion  of  the  Court. 

It  will  not  be  necessary  to  review  the  numerous  objec- 
tions made  by  the  appellants  in  relation  to  the  admission 
and  rejection  of  testimony. 

No  doubt  there  were  some  irregularities  in  those  matters, 
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but  on  the  whole  case,  the  real  transaction  is  involved  in  no 
mystery,  and  the  facts  are  clear. 

The  appellants  were  a  majority  of  the  board  of  directors 
of  the  Northwestern  Building  and  Loan  Association,  and 
formed  some  sort  of  association  with  each  other,  and  in 
pursuance  of  the  purposes  of  such  association,  executed  a 
contract  as  follows : 

''  This  agreement,  made  and  entered  into  this  first  day  of 
June,  A.  D.  1889,  by  and  between  George  B.  Goodall,  party 
of  the  first  part,  and  John  H.  Slater,  Jacob  A.  Cost,  Han- 
nibal B.  Briggs,  Otis  L.  Beardsley,  George  D.  Barrett, 
Edward  J.  Whitehead  and  William  M.  R.  Vose,  parties  of 
the  second  part,  all  of  the  county  of  Cook,  and  State  of 
Illinois. 

Witnesseth :  That,  whereas,  said  party  of  the  first  part 
has  contracted  for  the  purchase  of  sub-lots  one  (1),  two  (2), 
three  (3)  and  four  (4),  in  Watson's  subdivision  of  lots  one  (1), 
two  (2)  and  three  (3)  in  Dobbin's  subdivision  of  the  north 
one-half  (i),  southeast  one-quarter  (S.  E.  J),  northeast  one- 
quarter  (N.  E.  i),  section  three  (3),  township  thirty-eight 
(38)  north,  range  fourteen  (14)  east  of  the  third  principal 
meridian  (E.  3d  P.  M.  )  in  Cook  county,  Illinois,  and  pro- 
poses to  erect  thereon  a  six  story  building  divided  into 
stores  and  flats,  according  to  certain  plans  now  being  pre- 
pared by  Architect  Thomas. 

And,  whereas,  the  said  parties  of  the  second  part  desire 
to  purchase  the  said  premises  when  complete. 

Now,  therefore,  the  said  party  of  the  first  part  hereby,  in 
consideration  of  one  hundred  dollars  ($100)  and  other  good 
and  valuable  considerations,  covenants  and  agrees  with  said 
parties  of  the  second  part  that  he  will  complete  said  build- 
ing on  or  before  the  first  day  of  April,  A.  D.  1890,  in  a 
workmanlike  manner,  and  in  accordance  with  said  plans 
and  specifications,  with  such  modifications  thereof  or  addi- 
tions thereto  as  may  be  mutually  agreed  during  the  con- 
struction of  said  building,  and  that  on  the  completion 
thereof,  as  soon  thereafter  as  request  is  made,  he  will  sell 
and  convey  the  same  to  said  parties  of  the  secodd  part,  their 
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assigns, or  any  one  to  whom  they  may  direct  such  conveyance 
to  be  made. 

And  said  party  of  the  first  part  further  covenants  and 
agrees  that  the  consideration  for  such  transfer  shall  be  the 
actual  cost  of  said  building  and  lots.  And  it  is  mutually 
agreed  that  in  determining  the  cost  of  said  premises,  the 
following  items  shall  be  considered : 

1st.  The  cost  of  the  land,  all  costs  in  connection  with 
acquiring  title  thereto,  together  with  interest  on  deferred 
payments,  if  any. 

2d.    The  entire  cost  of  building  and  plans. 

3d.  The  cost  of  procuring  and  carrying  all  necessary 
loans  for  funds  in  purchase  of  land,  labor  and  material. 

4th.     Insurance  and  taxes. 

5th.  The  compensation  of  twenty  dollars  ($20)  per  week 
to  said  Goodall  for  his  services  from  the  date  of  this  agree- 
ment until  the  said  building  is  complete,  but  not  for  a  longer 
period  than  the  1st  day  of  April,  A.  D.  1890. 

And  it  is  further  mutually  covenanted  and  agreed,  that  if 
said  premises  are  sold  by  the  said  parties  of  the  second  part 
at  a  price  above  the  cost  of  said  premises,  then  said  Goodall 
shall  receive  one-eighth  {i)  of  the  profit  arising  from  such 
sale,  and  that  the  parties  of  the  second  part  shall  severally 
receive  a  like  share.  Or,  if  it  shall  be  determined  to  organ- 
ize a  corporation  under  the  laws  of  the  State  of  Illinois, 
for  the  purpose  of  ownership  of  said  premises  by  the  parties 
hereto,  then  the  total  capital  stock  of  such  corporation  shall 
not  exceed  the  value  of  said  premises  and  improvements 
thereon,  and  the  said  Goodall  shall  receive  one-eighth  {^)  of 
such  capital  stock.  And  the  parties  of  the  second  part 
shall  severally  receive  the  same  proportion  of  the  stock. 

Said  first  party  agrees  to  keep  said  premises  fully  insured, 
and  also  keep  said  parties  of  the  second  part  advised  of  any 
contracts  made  by  him,  and  of  all  obligations  incurred 
which  affect  his  financial  condition,  either  in  connection- 
with  this  building  or  any  other  business;  that  he  will  pre- 
sent satisfactory  evidence  of  payments  made  by  him  for 
labor  and  material;  that  he  will  prosecute  the  completion 
of  said  building  as  rapidly  as  possible  and  to  the  best  of  his 
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ability.    This  agreement  shall  be  binding  npon  the  heirs, 
executors,  administrators  and  assigns  of  all  the  parties  hereto. 
Witness  the  hands  and  seals  of  the  said  parties,  this  4th 
day  of  June,  A.  D.  1889. 

George  B.  Goodall,  [Seal.] 

John  J.  Sifter,  [Seal.] 

J.  A.  Cost,  [Seal.] 

Hannibal  B.  Brigos,  [Seal.] 

Otis  L.  Beardsley,  [Seal.] 

Geo.  D.  Barrett,  [Seal.] 

Edward  J.  Whitehead,         [Seal.] 
William  M.  K.  Vosb.  [Seal.]  " 

It  does  not  appear  that  the  appellants  made  any  writing 
among  themselves,  but  it  was  part  of  their  scheme  that  the 
most  of  the  money  needed  to  erect  the  building  should  be 
loaned  to  Goodall  by  the  Building  and  Loan  Association, 
and  that  the  appellants,  from  their  own  funds,  would  put 
in  about  $20,000 — which  in  fact  became  about  $36,000 — 
with  which  to  pay  to  the  Building  and  Loan  Association 
the  dues  and  interest  accruing  to  the  Building  and  Loan 
Association  under  the  law  of  such  corporations,  and  the  con- 
tract of  Goodall  with  the  Building  and  Loan  Association  in 
this  instance. 

It  was  expected  that  a  loan  of  $75,000  would  be  suffi- 
cient, but  as  one  of  the  appellants,  as  a  witness,  expressed  it, 
"  Goodall  ran  ahead  so  fast  we  couldn't  control  him;  he  got 
away  from  us;  we  couldn't  control  him,"  and  so  the  loans 
ran  up  to  $150,000.  The  appellants  had  "  a  committee  to 
superintend  Goodall,  and  see  as  to  the  construction  of  the 
building,  and  see  that  the  cost  of  the  building  would  not 
be  unduly  increased,"  whose  efforts  seem  to  have  been  not 
entirely  successful. 

The  appellee  sued  upon  a  promissory  note,  made  by  Good- 
all,  as  follows : 

'*  $508.  Chicago,  III.,  February  8,  1891. 

Four  (4)  months  after  date,  we  promise  to  pay  to  the  order 
of  Geo.  M.  Clark  &  Co.,  Dve  hundred  and  eight  and  67-1  Ou 
dollars,   payable  at  4134  Cottage  Grove   Ave.,  Chicago. 
Value  received.  G.  B.  Goodall  &  Co." 
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The  consideration  of  the  notes  was  the  unpaid  part  of 
the  price  of  forty-four  gas  stoves  put  into  the  building,  con- 
nected with  gas,  and  used  for  cooking. 

The  name  of  George  B.  Goodall  &  Co.  was  adopted  by 
Goodall  for  his  bank  account  connected  with  the  building 
at  the  suggestion  of  one  of  the  appellants,  who  was  cashier 
of  the  bank,  to  avoid  confusing  the  building  account  with 
his  other  account. 

We  regard  it  to  be  quite  immaterial  whether  the  name  of 
partnership  could  appropriately  be  applied  to  the  connection 
between  Goodall  and  the  appellants.  It  was  a  joint  adven- 
ture, to  which  the  appellants  furnished  the  needed  funds, 
partly  from  their  own  pockets,  and  partly  from  the  treasury 
of  a  corporation,  which  they,  being  a  majority  of  the  board 
of  directors,  could  control;  in  which  adventure  the  appel- 
lants and  Goodall  were  to  share  equally  in  the  hoped  for 
profit.    Morse  v.  Richmond,  97  111.  303. 

Goodall  was  intrusted  by  the  appellants  with  carrying 
out  the  adventure,  except,  as  later,  the  appellants  ineffect- 
ually tried  to  supervise  his  acts  through  a  committee  of 
themselves.  Obligations  he  incurred  to  other  parties  in  the 
execution  of  this  joint  advencure,  are  binding  upon  them  all. 

We  take  every  fact  in  the  case,  except  the  note  and  its 
consideration,  from  the  version  given  by  the  appellants. 

The  judgment  that  the  appellee  recovered  is  affirmed. 


West  Chicago  8t.  B.  B.  Go.  v.  John  McKeating.        io7  _^| 

1.  New  Triai^s — Misconduct  of  Counsel. — Trial  courts  ought  to  visit 
the  penalty  of  a  new  trial  upon  counsel  who  overstep  the  limits  of  fair 
argument,  and  all  authority  demands  such  a  course  as  being  the  most 
effectual  remedy  in  such  matters. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  January  21,  1897. 
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Egbert  Jakieson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 

E088  &  Todd,  attorneys  for  appellee. 

Mr.  Presidinq  Justiob  Shepard  delivered  the  opinion 
OF  THE  Court. 

In  this  case  the  jury  returned  a  verdict  for  $10,000,  from 
which  the  trial  court  required  $6,000  to  be  remitted,  and 
judgment  was  entered  for  $4,000. 

The  appellee  was  injured  by  being  run  upon  and  having 
his  right  leg  broken  by  a  cable  car,  operated  by  the  appel- 
lant in  a  public  street,  at  a  time  when  he  was  about  two 
years  old. 

At  the  time  of  the  trial,  which  was  about  thirty-three 
months  after  the  accident,  the  child's  leg  was  well,  so  far 
as  objective  symptoms  were  shown,  except,  mainly,  that  it 
contained  some  scars  on  the  lower  part  of  the  leg,  that  there 
was  a  slight  turning  inward  of  the  foot,  and  a  measui-ement 
around  the  calf  of  one-half  inch  less  than  the  calf  of  the 
other  leg. 

That  $10,000  was  an  excessive  award  of  damages  under 
such  circumstances,  was  conceded  by  the  trial  judge  by 
requiring  a  remittitur  of  three-fifths  of  its  amount  as  a  con- 
dition to  not  granting  a  new  trial,  and  by  counsel  for 
appellee  by  accepting  such  requirement. 

Such  a  circumstance  requires  us  to  look  closely  to  dis- 
cover what  is  in  the  case  that  resulted  in  such  a  confessedly 
wrong  verdict,  and  justified  making  good  in  part  that 
which  was  admitted  to  be  so  flagrantly  bad  as  a  whole. 
•  Aside  from  the  proneness  of  juries  to  mulct  corporations, 
enjoying  public  franchises,  in  heavy  damages  in  personal 
injury  cases,  we  find  in  the  record  extraordinarily  unfair 
and  improper  appeals  to  the  jury  by  counsel  for  appellee  in 
his  closing  argument. 

It  may,  probably,  be  presumed  by  us  that,  in  part  at  least, 
because  of  such  remarks,  the  trial  court  required  a  partial 
remittitur  to  be  entered  as  a  condition  for  not  granting  a 
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new  trial.  Condonatioa  of  such  offenses  in  such  a  way, 
may,  perhaps,  sometimes  be  made  with  propriety,  where 
counsel  will  not  heed  the  admonitions  of  the  court  during 
the  trial,  but  we  are  unwilling  to  set  a  precedent  of  ap- 
proval upon  such  a  course  where  court  and  counsel  unite  in 
agreeing  that  three-fifths  of  a  verdict  due  to  such  causes,  is 
bad. 

We  need  not  single  out  the  objectionable  remarks.  To 
do  so  would  add  nothing  to  what  is  common  knowledge 
with  counsel,  so  learned  and  able  as  he  who  erred  in  this 
case.  It  is  enough  to  say  that  in  none  of  the  numerous 
cases  where  this  court  has  spoken  upon  the  subject,  and 
where  other  courts  have  likewise  spoken,  was  there,  so  far 
as  we  recall,  anything  more  likely  to  unduly  inflame  the 
passions  of  the  jury  against  the  defendant,  than  occurred  in 
this  instance. 

If  trial  courts  do  not  rebuke  such  conduct  in  a  manner 
that  will  be  heeded,  as  it  is  their  duty  and  power  to  do,  we 
must  apply  the  corrective  that  is  neglected  by  them. 

In  the  recent  case  of  N.  C.  St.  R.  R.  Co.  v.  Leonard,  67  111. 
App.  603,  we  said  that  trial  courts  ought  to  visit  the  penalty 
of  anew  trial  upon  counsel  who  overstep  the  limits  of  fair 
argument.  All  authority  demands  such  a  course  as  being 
the  most  effectual  remedy  in  such  matters.  We  also  indi- 
cated in  that  opinion  that  where  it  could  be  plainly  seen 
from  the  record  that  an  abuse  of  discretion  in  such  regard 
had  been  committed,  this  court  would  reverse  a  judgment 
based  upon  a  verdict  obtained  by  illegitimate  argument. 

This  court  has  lately,  in  W.  C.  St.  R.  R.  Co.  v.  Krueger 
67  111.  App.  574,  for  the  cause  we  have  been  speaking  of, 
reversed  a  judgment  for  $35,000.  rendered  upon  a  verdict 
for  $50,000,  without  permitting  opportunity  for  a  further 
remittitur  here,  and  this  judgment  will,  in  accordance  with 
that  precedent,  be  reversed  also,  and  the  cause  remanded. 

Mb.  Justice  Gary. 

The  inflammatory  remarks  of  counsel,  followed  by  such 
a  verdict,  demonstrate  that  no  cool,  fair,  impartial  consid- 
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eration  of  the  merits  of  the  case  was  attempted  by  the 
jurj'-,  but  that  the  verdict  was  a  mere  "  whack  "  at  the  rail- 
road. 

The  office  of  courts  is  to  administer  justice  in  accordance 
with  "  due  process  of  law." 


J.  3.  Russell  T.  Alice  M.  Lake. 

109      fita      ^'    ^I'^cncE— Jte/imwflr   to  Admit   Evidence— When  Sufficient   to 
Reverse  the  Judgment,  — Before  a  judgment  can  be  reversed  for  rejecting 

evidence,  the  offer  of  the  evidence  must  be  so  specific  as  to  put  the  court 

in  the  wrong  in  refusing  to  admit  it. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Afitened.  Opinion 
filed  January  7,  1897. 

M.  V.  Gannon,  attorney  for  appellant. 
E.  GiLRAY,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the   opinion  of  the  Coukt. 

This  case  got  into  the  Circuit  Court  by  appeal  from  a  jus- 
tice, but  the  abstract  gives  us  no  further  information  on 
that  subject. 

The  appellee  claimed  from  the  appellant,  as  one  of  a  firm, 
$60  for  wages.  The  only  question  argued  in  the  brief  of 
the  appellant  is  upon  the  matter  stated  in  the  abstract, 
thus: 

"  Whereupon  plaintiff  closed  his  case,  and  the  court  r^ 
fused  to  hear  any  evidence  for  the  defense,  and  said  that 
these  orders  having  been  obtained  upon  notice  was  resadjudi- 
cata;  to  which  ruling  of  the  court  counsel  for  the  defend- 
ant then  and  there  duly  excepted;  which  exception  was 
overruled;  upon  which  defendant  offered  to  show  that 
plaintiff  was  notified  by  defendant  Eussell  of  the  termina-- 
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tion  of  the  agreement  between  the  said  parties,  and  of  his 
purpose  not  to  pay  out  any  salary  in  her  behalf;  and  said 
notification  was  given  before  any  of  the  indebtedness  in 
suit  occurred;  which  oflfer  was  refused  by  the  court;  to 
which  said  refusal  defendant,  by  his  counsel,  then  and  there 
duly  excepted." 

We  need  not  consider  whether  the  court  was  right  or 
wrong  upon  the  res  adjvdicata.  Before  a  judgment  can  be 
reversed  for  rejecting  evidence,  the  oflfer  of  the  evidence 
must  be  so  specific  as  to  put  the  court  in  the  wrong  in 
refusing  to  admit  it.  What  '^  parties  "  were  referred  to  in 
the  oflfer,  is  left  to  inference. 

That  is  not  enough.     Gaffield  v.  Scott,  33  111.  App.  317. 

As  the  action  of  the  court  is  not  shown  to  have  been 
erroneous,  the  reason  assigned  for  such  action  is  immate- 
rial.   Hahn  v.  Gates,  67  111.  App.  596. 

The  judgment  is  afllrmed. 


Hary  King^  Mary  King  Halsey  and  Fanny  Eing^  Ex'rs^ 

V.  Bhoads  &  Ramsay  Company. 

1.  AccotJNT  Stated — When  Conclusive  by  Acquiescence. — As  between 
the  parties,  an  account  rendered  and  not  objected  to  within  a  reasonable 
time,  becomes  a  settled  accoont  which  is  conclusive  as  between  the  par- 
ties, unless  some  fraud,  mistake,  omission  or  inaccuracy  is  shown. 

Claims  in  Probate. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  tliis  court  at  the 
October  term,  1896.  Reversed  and  remanded.  Opinion  filled  January, 
21,  1897. 

Dow,  Walker  &  Walker,  attorneys  for  appellants. 

HoLLETT  &  TiNSMAN,  attomeys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
The  Supreme  Court,  in  26  111.  390,  and  50  111.  351,  eulo- 
gized living  lawyers;   why  may  we  not  place  here  some 
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words  of  praise  of  one  who,  after  forty  years  of  faithful  serv- 
ice at  the  bar  of  this  county,  and  in  courts  out  of  it  to  which 
that  service  led  him,  rests  from  his  labors  ?  William  H. 
Kino;,  for  many  years  before  his  death,  was  one  of  the  most 
prominent  as  well  as  one  of  the  most  successful  of  the  law- 
yers of  Chicago;  and  the  gains  attending  that  success  were 
not  dissipated  by  imprudence,  but  carefully  accumulated 
into  a  considerable  fortune  left  to  his  family. 

Yet,  in  looking  into  the  facts  of  this  case,  we  must  exclude 
our  personal  knowledge  of  the  man,  and  decide  only  by 
what  appears  of  record.  The  first  thing  that  arrests  atten- 
tion is  that  by  the  account  presented  in  the  Probate  Court, 
less  than  three  months  after  his  death,  it  would  appear  that 
the  appellee  had  supplied  him  with  coal  from  the  last  day  of 
Alarch,  1885,  to  October  4,  1889,  to  the  amount  of  $659.51, 
upon  account  of  which  all  that  the  appellee  ever  received 
was  $21.75,  in  the  fall  of  1886.  The  generosity  of  sewing 
machine  companies,  in  which  Judge  Walker  disbelieved  in 
Lucas  V.  Campbell,  88  111.  447,  is  niggardly  beside  that  of 
such  a  coal  dealer. 

But  the  strangeness  of  the  transaction  is  removed  when 
we  see  by  the  record  that  March  30,  1889,  a  student  in  Mr. 
King's  office  found  him  with  a  coal  bill  purporting  to  come 
from  the  appellee,  whose  bill  at  that  time  amounted  to  $459, 
less  the  credit  of  $21.75,  and  that  the  student,  by  Mr.  King's 
direction,  then  made  out  and  delivered  to  the  appellee  a 
bill  for  legal  services  and  costs  paid  for  the  appellee, 
amounting  to  $788.40,  and  that  thereafter,  during  that  year, 
the  appellee,  as  appears  by  its  bill,  supplied  Mr.  King  with 
coal  to  the  amount  of  $200.51,  with  nothing  paid  on  it.  It 
is  true  that  the  bill  rendered  by  Mr.  King  purported  to  be 
for  services  rendered  and  costs  paid  by  his  firm  of  King  & 
Packard;  but  the  usage  of  adjusting  reciprocal  accounts — 
partnership  against  individual  and  vice  verscty  is  so  fre- 
quent that  it  may  well  be  looked  to  in  explanation  of  trans- 
actions upon  which  death  has  set  the  seal  of  silence.  It 
should  have  been  held  that  upon  these  facts,  without  a 
word  of  explanation  from  any  source,   the  parties  had 
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treated  the  coal  bill  which  had  then  accrued  as  being  extin- 
guished bv,  and  the  residue  as  in  satisfaction  of,  the  bill  for 
legal  services  and  costs.  True,  acquiescence,  when  relied 
upon,  must  be  proved,  but  the  proof  will  vary  in  one  case 
from  that  in  another.  No  one  could  doubt  the  intention  of 
Mr.  King  in  sending  his  bill.  The  appellee  had  notice  by 
the  circumstances  of  what  that  intention  was,  and  by  Octo- 
ber 4th,  in  the  same  year,  had  sent  him  thirty-one  tons  of 
coal,  without,  so  far  as  appears,  any  demand  or  expectation 
of  any  money  for  it. 

Mr.  King  lived  more  than  two  years  after  the  last  deliv- 
ery of  seven  tons,  October  4,  1889,  and  nothing  was  done 
by  either  party  as  to  their  accounts. 

The  appellee  does  not  argue  that  the  bill  of  Mr.  King  did 
not  come  to  its  possession,  if  it  did  so  argue,  the  proof 
would  rebut  the  argument. 

The  witness  went  to  the  office  of  the  company  and 
inquired  for  the  gentleman  who  was,  in  fact,  treasurer  of  the 
company,  was  sent  to  the  back  end  of  the  office  and  was 
there  met  by  a  gentleman  presenting  himself  as  the  indi- 
vidual sought  for.  Edmanson  v.  Andrews,  35  111.  App. 
223.  ' 

The  court  peremptorily  instructed  the  jury  to  find  for 
the  appellee.  The  verdict  should  have  been  for  the  appel- 
lants. 

The  judgment,  which  is  against  the  personal  representa- 
tives of  Mr.  King,  is  reversed,  and  the  cause  remanded. 


\ 


North  Chicago  St.  R.  B.  Co.  t.  M.  L.  WlswelL 

1.  iNSTRUCTlONS—iVb^  to  UsuTp  the  Province  of  the  Jury,— An  in- 
struction which  directs  the  jury  in  what  order  the  questions  in  the  case 
should  be  considered,  is  properly  refused. 

2.  Damages— ^5,^^  Held  Excessive,— -K  verdict  for  $5,000,  rendered 
in  favor  of  a  man  sixty-seven  years  old  for  injuries  ( a  broken  leg )  sus- 
tained by  him  while  attempting  to  board  a  street  car,  is  excessive. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Philip  Stein »  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Remittitur  ordered,  etc. 
Opinion  filed  January  21,  1897. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 

James  B.  MoCraoken  and  Albert  M.  Cross,  attorneys 
for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  has  recovered  a  judgment  for  $5,000  dam- 
ages for  injuries  sustained  by  him  in  attempting  to  board 
a  car  of  the  appellant. 

We  can  not  know  what  is  the  truth  of  the  case,  and  the 
verdict  of  the  jury  upon  the  conflicting  evidence  must 
stand  so  far  as  relates  to  the  question  of  negligence. 

The  appellant  complains  of  the  refusal  of  two  instruc- 
tions, the  first,  in  part,  directing  the  jury  in  what  order 
the  questions  in  the  case  should  be  considered — a  matter 
with  which  the  court  had  nothing  to  do;  and  the  second — 
as  it  is  recited  in  the  abstract — requires  so  much  study  to 
find  out  any  meaning  in  it,  that  a  jury  could  hardly  have 
been  enlightened  by  it.  Altogether  the  appellant  asked 
twenty-seven  instructions,  of  which  fourteen  Avere  given 
without  modification,  or  with  such  only  as  is  not  complained 
of,  except  in  striking  out  of  one  the  direction  as  to  the  order 
of  business,  as  before  mentioned. 

All  the  law  of  the  case  was  given  to  the  jury  in  varied 
phraseology. 

The  appellee  was  sixty-seven  years  old,  and  weighed  two 
hundred  and  forty  pounds.  A  younger  and  lighter  man 
would  soon  have  recovered  from  the  broken  leg,  without 
permanent  injury.  Whatever  may  have  lately  grown  to  be 
the  practice,  five  thousand  dollars  is  not  to  be  considered  as 
the  minimum  of  damages  in  actions  against  railways  for 
negligence. 

If  within  ten  days  the  appellee  remits  one-half  of  the 
judgment,  we  will  affirm  the  residue,  otherwise^the  judg- 
ment will  be  reversed  and  the  cause  remanded. 
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Moore  v.  Jenks. 


William  J.  Moore  y.  Anson  B.  Jenlts. 
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1.  Parties — Must  be  Interested  in  the  Subject-matter. — A  person  who 
has  ceased  to  have  an  interest  in  real  estate  affected  by  a  decree  can  not 
appeal  therefrom. 

Foreelosare  Proceed! nys,— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.     Affirmed.    Opinion  filed  January  21,  1897. 

Dow,  Walker  &  Walker,  attorneys  for  appellant. 
W.  D.  Launder,  attorney  for  appellee. 

Mr,  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  complaint  of  the  appellant  is  upon  a  decree  of  the 
court  as  to  the  relative  rights  of  the  appellant  under  a  sale 
of  real  estate  upon  a  judgment  in  his  favor,  and  of  the  ap- 
pellee under  a  mortgage  upon  the  same  premises,  subsequent 
to  the  judgment. 

But,  as  upon  his  own  showing,  it  appears  that  more  than 
eighteen  months  before  the  decree  he  had  sold  and  assigned 
the  certificate  of  the  sale  under  his  judgment,  and  had  no 
longer  any  interest  in  the  real  estate  affected,  he  has  no 
ground  of  complaint  against  the  decree.  Press  v.  Woodley, 
57  III.  App.  123;  S.  C,  160  111.  433. 

It  is  affirmed. 


West  Chicago  St.  B.  B.  Co«  y.  Marcns  Fishman. 
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1.  Verdicts — On  Conflicting  Emdence, — Where  there  is  abundant 
proof  to  warrant  the  finding  of  the  jury,  the  verdict  will  not  be  dis- 
turbed, although  the  evidence  is  contradictory  upon  the  questions  at 
issue. 

2.  Damages— WAen  Excessive— Action  of  the  THal  Ctmrf.— Where 
the  trial  court  requires  a  remittitur  as  a  condition  for  not  awarding  a 
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new  trial,  the  Appellate  Court  will  not  feel  justified  in  substituting  itF 
judgment  for  tliat  of  the  trial  judge,  who  heard  the  case,  and,  presum- 
ably, acted  according  to  the  best  of  his  discretion. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  18M.  Affirmed. 
Opinion  filed  January  21,  1897. 

Egbert  Jamieson  and  John  A.  Eoss,  attorneys  for  appel- 
lant. 

B.  M.  Shaffnbr,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  sued  the  appellant  in  case  to  recover  for 
personal  injuries  to  himself,  and  for  damages  to  his  cab  and 
horse,  driven  by  himself,  by  being  run  into  and  upset  by 
one  of  appellant's  cable  trains  at  the  intersection  of  Madi- 
son and  La  Salle  streets,  Chicago,  in  September,  1892.  The 
jury  returned  a  verdict  in  appellee's  favor  for  $3,500,  from 
which  appellee  remitted  $1,000,  and  a  judgment  for  $2,500 
was  entered,  and  this  appeal  allowed  therefrom. 

Most  of  appellant's  brief  is  devoted  to  an  argument  that 
the  verdict  was  contrary  to  the  evidence,  in  that  the  evi- 
dence disclosed  a  want  of  due  care  by  the  appellee  for  his 
own  safety,  and  a  lack  of  negligence  by  the  appellant, 
through  its  servant,  the  gripman,  who  operated  the  train. 

As  is  not  unusual  in  cases  of  this  character,  there  was 
contradictory  evidence  upon  these  questions,  but  there  was 
abundant  evidence  to  warrant  the  jury  in  finding  against 
the  appellant  upon  both  of  them,  and  we  are  not  permitted 
to  supplant  the  jury  in  the  exercise  of  their  functions  under 
such  circumstances. 

There  are  no  questions  of  law  that  need  to  be  discussed. 
The  mere  statement  of  such  as  are  mentioned  in  the  brief, 
affords  a  sufficient  answer  to  them,  except  as  to  the  one 
that  the  court  erred  in  not  giving  an  offered  instruction  to 
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find  the  defendant  not  guilty,  and  as  to  that  one  it  is  only 
necessary  to  refer  to  what  we  have  already  said  concerning 
the  evidence. 

The  complaint  that  the  damages  are  excessive,  must  be 
met  by  saying  that  the  trial  court  exercised  its  supervisory 
power  over  the  verdict,  by  requiring  a  remittitur  of  one 
thousand  dollars  as  a  condition  for  not  awarding  a  new 
trial,  and  while  it  might  be  that  a  still  greater  remittitur 
would  have  more  nearly  approximated  exact  justice,  we  do 
not  feel  justified,  under  all  that  the  record  shows,  in  substi- 
tuting our  judgment  for  that  of  the  judge  who  heard  the 
case,  and,  presumably,  acted  according  to  his  best  discre- 
tion.   The  judgment  is  affirmed. 


J.  Wilkes  Ford  v.  Thomas  Buckley. 

1.  Malicious  Prosecution — What  is  a  JiMtiflcation, — In  actions  for 
malicious  prosecution,  if  the  defendant  had  reasonable  grounds  of  sus- 
picion, supported  by  circumstances  sufficient  to  warrant  a  cautious  man 
in  believing  in  the  guilt  of  the  plaintiff,  such  suspicion  so  supported  and 
acted  upon  in  good  faith,  is  a  complete  justification  for  the  prosecution. 

Trespass  on  the  Case,  for  malicious  prosecution.  Appeal  from  the 
Superior  Court  of  Ck)ok  County;  the  Hon.  Pmup  Stein,  Judge,  pre- 
siding. Heani  in  this  court  at  the  October  term,  1896.  Reversed. 
Opinion  filed  January  21, 1897. 

Samson  &  Wilcox,  attorneys  for  appellant. 
M.  L.  Raftbee.  attorney  for  appellee. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  the  Coubt. 

The  appellee  sued  the  appellant  for  maliciously,  and  with- 
out probable  cause,  prosecuting  the  appellee  upon  a  charge 
of  embezzlement,  from  which  the  appellee  was  discharged 
by  the  justice  of  the  peace  before  whom  the  charge  was 
made. 
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We  assume  the  innocence  of  the  appellee,  and  that  the 
motive  of  the  appellant  in  making  the  charge  was  such  as  in 
law  constitutes  malice;  but  the  proof  is  so  clear  that  the 
appellant  had  probable  cause  to  believe  that  the  appellee 
was  guilty,  that  the  judgment  can  not  stand.  The  appellee 
had  been  in  the  service  of  the  appellant  more  than  twenty 
years.  He  had  received  money  to  be  paid  to  men,  who  told 
the  appellant,  and  as  witnesses  testified,  that  they  never  re- 
ceived it,  though  the  appellee  reported  that  he  had  so  paid 
it,  and  as  a  witness  on  the  trial,  persisted  in  that  story.  We 
can  not  go  through  the  whole  evidence,  showing,  among 
other  things,  a  personal  examination  of  books  and  witnesses 
by,  and  advice  of,  counsel,  for  the  purpose  of  demonstrating 
the  only  reasonable  conclusion,  that  the  appellant  had  rea- 
sonable grounds  of  suspicion,  supported  by  circumstances 
sufficient  to  warrant  acautiousman  in  believing  in  the  guilt 
of  the  appellee.  Such  suspicion,  so  supported  and  acted 
upon  in  good  faith,  is  a  complete  justification;  and  it  de- 
volved upon  the  appellee  to  disprove  it.  Epstein  v.  Ber- 
kowsky,  64  111.  App.  49S. 

The  judgment  is  reversed  and  a  finding  of  facts  will  be 
made  as  the  reason  for  not  remanding. 
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d94  258  1.  Master  AND  Servant — Joint  Liability, — Under  section  22,  chapter 
110,  R.  S..  entitled  *'  Practice,"  an  action  lies  against  a  master  and  his 
servant  jointly,  for  an  injury  sustained  by  reason  of  the  negligence  of 
the  servant  while  in  the  course  of  his  employment. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adabis,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1806.  Affirmed.  Opinion  filed 
January  21,  1897. 

Hallowell  &  Lasley,  attorneys  for  appellants. 

Sullivan  &  MoAedlb  and  Wm.  P.  Hays,  attorn cj's  for 
appellee. 
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Johnson  v.  Majnuson. 

Mr.  Justice  Gaby  delivkred  the  opinion?  of  the  Court. 

The  appellee  recovered  a  verdict  and  judgment  for  $1,000 
in  an  action  of  case  brought  by  her  against  the  appellants — 
a  master  and  a  servant— jointly,  for  being  run  over  and 
injured  by  a  horse  and  sleigh  belonging  to  Johnson  and 
driven  by  Anderson. 

There  was  conflicting  testimony  whether  the  appellee  was 
struck  by  the  horse  or  sleigh  of  Johnson,  or  by  a  cutter  then 
passing;  but  the  verdict  of  the  jury  is  final  upon  that  question. 

The  point  most  earnestly  pressed  is,  that  the  form  of  the 
action  is  wrong.  The  charge  in  the  declarati6n  is  "  that  the 
defendants  then  and  there  so  carelessly  and  negligently  and 
improperly  drove,  governed,  directed  and  managed  said 
horse  and  sleigh,"  etc. 

Under  the  old  forms,  the  master  and  the  servant  could 
not  be  sued  jointly  in  one  action  of  this  kind,  because  against 
the  master,  the  action  must  have  been  in  case  and  against 
the  servant  in  trespass.     1  Ch.  PL  121,  Ed.  1828. 

But  even  then,, against  the  master,  the  negligence  might 
be  stated  as  that  of  the  master,  without  noticing  the  servant,, 
though  it  was  usual,  and  the  more  correct  form,  to  state 
the  negligence  as  that  of  the  master  by  his  servant.  Ibid.,, 
341,  2  Ch.  PI.  574,  Ed.  1883. 

If,  therefore,  both  of  the  appellants  had  been  masters,, 
whose  servant  drove,  the  declaration  would  have  been  proved 
by  proving  the  negligence  of  such  unmentioned  servant. 

Now  the  distinction  betvveen  case  and  trespass  has  beer> 
abolished  by  statute.  Sec.  22,  Ch.  110,  Practice.  If  both 
are  liable,  they  are  liable  for  the  same  act,  and  to  the  same- 
extent  for  the  actual  damages  sustained  by  the  appellee, 
and  as  the  form  of  action  against  either  may  be  the  same  aa 
against  the  other,  the  technical  objection  to  joining  them 
no  longer  exists.  The  old  law,  correctly  laid  down  in  Par- 
sons V.  Winchell,  5  Cush.  592,  is  not  now  applicable,  and 
one  of  the  reasons  there  given,  viz.,  that  after  a  recovery  in 
such  an  action,  and  satisfaction  of  the  execution  by  the 
master,  he  would  not  be  entitled  to  reimbursement  by  the 
servant,  never  was  the  law.    4  Am.  &  Eng.  Ency.  of  Law,  12, 
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Ko  qu^tion  is  made  about  the  amount  of  damages,  but  it 
is  argued  that "  there  is  no  evidence  to  show  that  Anderson 
(the  servant)  at  the  time  was  out  on  business  for  Johnson'' 
(the  master). 

Johnson  testified  that  he  was,  at  the  time  of  the  accident, 
in  the  grocery  business  at  992  Sheffield  avenue. 

Anderson  testified  that  he  had  an  order  to  deliver,  and 
described  the  route  he  was  taking. 

It  was  in  express  words  admitted  by  the  attorney  of  the 
appellants,  on  the  trial,  that  the  sleigh  and  horse  were 
Johnson's,  and  that  Anderson  was  his  servant  at  the  time 
of  the  accident. 

It  is  clear  that  the  sleigh  was  a  grocer's  delivery  sleigh, 
and  that  Anderson  was  driving  in  the  course  of  his  employ- 
ment and  performance  of  his  duty  to  Johnson. 

The  j  udgment  is  affirmed. 
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West  Chicago  Street  Railway  Company  v.  Jessie  Erne- 
ger^  by  her  Next  Friend^  Charles  Erueger. 

1,  Jurisdiction— 0/  Parties  and  Came  of  Action  Must  Appear.^ 
Must  he  Shown  by  Written  Pleadings. — In  a  court  of  record,  the  plaintiff 
for  the  validity  of  his  judgment  must  see  to  it  that  the  defendant  is 
brought  or  comes  into  court,  and  that  there  are  written  pleadings  show- 
ing a  cause  of  action  over  which  the  court  has  jurisdiction.  And  un- 
less such  written  pleadings  be  filed  by  the  plaintiff,  there  is  nothing  for 
the  defendant  to  answer,  and  he  need  not  appear,  because  only  upon 
such  pleadings  can  a  judgment  be  taken  against  him. 

2.  Practice— ^/ec^  of  Failure  to  fUe  Pfea.— Proceeding  to  trial  as  ii 
an  issue  had  been  made  up,  when  the  defendant  has  failed  to  file  aplem 
is  a  waiver  of  a  formal  issue,  and  the  irregularity  will  be  cored  by 
verdict. 

8.  Trials — Improper  Remarks  by  Counsd,—Coimae\  should  not  be 
allowed  to  state  to  a  jury,  facts  which  have  not  been  proven  on  the  trial, 
.and  an  attempt  to  do  so  should  be  stopped  by  the  court  without  waiting 
;to  be  called  upon  by  the  opposite  party. 

4.  Same— Improper  Remarks  by  Counsel—  When  Oroundfor  ReveraaL 
— ^Where  an  examination  of  the  record  leads  a  court  of  appeal  to  the 
&m  conviction  that  a  very  large  and  most  unusual  verdict  was  the  re- 
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suit  in  some  measure  of  inflammatory  and  improper  remarks  by  counsel, 
the  judgment  rendered  in  pursuance  of  such  verdict  will  be  set  aside. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su« 
perior  Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Seabs,  Judge» 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Reversed 
and  remanded.    Opinion  filed  January  21,  1897. 

Statement  of  the  Case. 

This  was  an  action  on  behalf  of  Jessie  Krueger,  by  her 
next  friend,  Charles  Krueger,  to  recover  damages  for  per- 
sonal injuries  sustained  by  reason  of  alleged  negligence  on 
the  part  of  the  West  Chicago  Street  Eailroad  Company. 
The  declaration,  which  consists  of  four  counts,  alleges  that 
on  June  27, 1892,  while  the  plaintiflf,  who  was  then  a  child  of 
about  five  years  of  age,  was  crossing  Madison  street,  near 
its  intersection  with  Sangamon  street,  in  the  city  of  Chi- 
cago, the  defendant,  by  its  servants,  in  control  of  a  Madison 
street  cable  train,  failed  to  give  warning  by  the  ringing  of 
a  bell,  gong,  or  otherwise  of  the  approach  of  the  train;  to 
run  the  train  at  a  safe  rate  of  speed;  to  make  proper  and 
efficient  efforts  to  stop  the  train  before  it  struck  the  plaint- 
iff; to  keep  a  proper  watch  or  lookout  for  persons  passing 
across  the  tracks.  In  consequence  of  which  negligence  it 
is  alleged  the  plaintiff  was  struck  by  the  car  and  wounded, 
so  that  it  became  necessary  to  amputate  her  left  leg,  and 
other  parts  of  the  body  were  so  badly  bruised  that  she 
became  and  has  since  remained  sick  and  disordered;  that 
as  the  direct  result  of  the  wounds  so  received,  the  plaintiff 
has  suffered,  and  will  hereafter  suffer,  severe  and  permanent 
bodily  injury  and  mental  torture;  that  she  was  permanently 
crippled,  on  account  of  which  she  will  always  be  subject  to 
extreme  anguish  of  mind,  and  her  matrimonial  prospects 
materially  lessened,  if  not  absolutely  destroyed;  that  she 
was  confined  to  her  bed  for  a  long  space  of  time,  and  is  now 
and  will  hereafter  be  prevented  from  attending  to  her  affairs 
and  business,  and  will  thereby  be  deprived  of  large  profits 
and  gains  which  she  would  otherwise  have  gained. 

At  the  trial,  the  jury  returned  a  verdict  in  favor  of  the 
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plaintiflf,  and  assessed  her  damages  in  the  sum  of  $50,000. 
The  trial  judge  required  the  plaintiff  to  remit  $15,000,  and 
entered  judgment  against  the  defendant  in  the  sum  of 
$35,000. 
From  this  judgment  the  defendant  appeals. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 

Case,  Hogan  &  Case,  attorneys  for  appellee;  Simeon  P. 
Shope,  of  counsel. 

Mr.  Justicb  Waterman  delivered  the  opinion  of  the 
Court. 

The  record  fails  to  show  any  plea  by  the  defendant.  It 
is  therefore  urged  that  the  verdict  was  rendered  in  a  case 
where  no  issue  had  been  formed,  and  should,  for  that  rea- 
son, be  set  aside. 

The  record  does  show  that  the  defendant  demurred  to  the 
original  declaration,  consisting  of  four  counts;  that  this 
demurrer  was  overruled,  and  the  plaintiff  permitted  to  file 
an  additional  count,  which  was  afterward  withdrawn  from 
the  jury.  The  record  further  shows  that  the  defendant 
appeared  and  voluntarily  went  to  trial  as  if  the  plea  of  the 
general  issue  had  been  filed,  and  introduced  evidence  which 
it  would  not  have  had  the  right  to  do  had  not  such  plea 
been  filed.  As  a  part  of  the  order  overruling  the  demurrer, 
the  record  reads  :  "  The  defendant  required  to  plead  herein 
within  ten  days  from  this  date;"  that  order  was  entered  on 
September  29,  1 894.  The  case  went  to  trial  on  the  6th  day 
of  January,  1896. 

Appellant  is  now  seeking  not  only  to  take  advantage  of 
its  having  failed  to  comply  with  an  order  of  court,  but  of 
that  which  it  is  manifest  worked  no  harm  to  it. 

The  case  is  very  different  from  that  of  Waggoner  v.  Green, 
40  111.  App.  648,  in  which  no  declaration  had  been  filed. 

In  a  court  of  record  the  plaintiff,  for  the  validity  of  his 
judgment,  must  see  to  it  that  the  defendant  is  brought  or 
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comes  into  court,  and  also  that  there  are  written  pleadings 
showing  a  cause  of  action  over  which  the  court  has  juris- 
diction. Thus  jurisdiction  oVer  the  person  and  subject- 
matter  is  made  to  appear. 

Unless  such  written  pleading  be  filed  by  the  plaintiff, 
there  is  nothing  for  the  defendant  to  answer,  and  he  need 
not  appear,  because  only  upon  such  pleading  can  a  judg- 
ment be  taken  against  him.  Black  on  Judgments,  Sees.  84 
and  183;  Van  Vleet  on  Collateral  Attack,  Sees.  59  to  62. 

The  defendant  is  not  called  upon  to  do  anything  to  show 
jurisdiction.  If  he  is  brought  or  comes  into  court,  jurisdic- 
tion over  him  is  obtained;  his  plea  confers  no  jurisdiction, 
and  his  failure  to  plead  deprives  the  court  of  no  right;  on 
the  contrary,  it  confers  a  right  to  enter  his  default,  or,  to 
speak  more  accurately,  he  thus  deprives  himself  of  a  right 
he  otherwise  had. 

Proceeding  to  trial  as  if  an  issue  had  been  made  up,  when 
there  has  been  a  failure  to  make  an  issue,  is  a  waiver  of  the 
formal  issue,  and  the  trial  will  be  treated  as  though  an  issue 
by  plea  had  been  formally  tendered.  Douglas  v.  Matson, 
35  111.  App.  538;  Strohm  v.  Hayes,  70  111.  41;  Ross  v.  Red- 
dick,  1  Scam.  73;  Kelsey  v.  Lamb,  21  111.  559;  Barnett  v. 
Greff,  52  111.  170;  Armstrong  v.  Mock,  17  111.  166. 

During  the  closing  argument  of  counsel  for  appellee,  the 
following  occurred : 

"  Mr.  Case :  Not  a  single  man,  woman  or  child  on  their 
side  saw  that  coal  wagon  except  that  gripman,  who  put  it 
there  to  save  himself,  and  Selle,  who,  I  believe,  did  not  see 
it  at  all,  says  that  the  coal  wagon  came  from  the  east  and 
went  north.  Now  that  coal  wagon  was  put  ahead  there  to 
shield  himself.  Why,  he  says  he  has  no  motive  to  shield 
himself.  Hasn't  he?  Suppose  he  is  out,  and  sore  at  the 
company,  so  he  wants  to  exculpate  himself,  don't  he  ?  But 
I  will  tell  you  what  he  does  do.  He  brings  the  liability  on 
that  company  after  shielding  himself  beyond*a  possibility 
of  doubt,  because  he  tells  you  in  answer  to  their  own  ques- 
tions, speaking  of  the  brake  on  that  car,  that  the  brakes 
had  been  bothering  him  on  that  very  occasion;  that  the 
brake  didn't  stop. 


454  Appellate  Courts  of  Illinois. 

I  -  -  _  -  ■  _ ^ 

Vol.  68.]  West  Chicago  St.  Ry.  CJo.  v.  Krueger. 

Mr.  Mason :    Exception. 

Mr.  Case :  This  is  evidence  which  they  themselves  read» 
to  which  I  made  no  exception,  for  I  saw  it  was  going  to 
hoist  them.  He  lays  it  on  the  brake.  He  says  the  brake 
wasn't  at  the  very  best,  and  when  it  comes — after  explain- 
ing why  he  was  discharged,  he  says :  "  That  brake  had 
been  bothering  me  on  that  very  occasion,"  and  that  Craw- 
ford came  along,  and  Crawford  said  something,  and  that 
they  had  words.  The  brake  was  out  of  order  and  they 
brought  that  out,  and  so  the  gripman  wants  to  put  the 
responsibility  where  it  belongs,  on  the  brake,  and  we  say  it 
makes  no  difference  where  it  was,  whether  it  was  the  brake 
or  the  failure  on  his  part  to  look  north,  or  the  failure  to 
ring  the  bell,  it  makes  no  difference. 

Mr.  Mason :    I  take  an  exception. 

There  wouldn't  have  been  any  outcry,  gentlemen,  if  the 
gripman  had  had  his  hand  on  the  grip  and  slacked  his  speed 
— he  had  all  the  way  across  Sangamon  street  in  which  to 
stop.  He  could  have  seen  that  child  if  he  had  been  looking. 
But  it  was  the  outcry  of  the  passengers,  the  protest  against 
the  reckless  character  of  this  gripman,  that  called  his  atten- 
tion to  the  child. 

Mr.  Mason :    Exception. 

That  gripman  tells  you  that  he  can  stop  a  car  in  ten  or 
twelve  feet,  in  the  face  of  the  testimony  of  their  own  grip- 
man — and  be  gives  the  reason  that  he  could  not  stop  it— 
that  that  brake  was  out  of  order;  he  don't  want  to  excul- 
pate himself,  but  he  tells  you  that  he  can  stop  a  train  of 
cars  in  ten  or  twelve  feet. 

Mr.  Mason :  I  want  to  save  an  exception  to  the  statement 
by  counsel. 

The  Court:  The  court  has  announced  his  ruling  that 
there  can  be  no  recovery  on  the  ground  of  a  defective 
brake,  nor  should  such  a  ground  be  urged  on  the  jury,  and 
to  urge  it  would  be  error. 

Mr.  Case:  Where  were  that  gripman's  eyes?  Why 
didn't  he  see  the  little  girl  when  she  left  the  sidewalk  ? 
She  had  a  right  to  be  there.    These  are  public  stre6t&    Mad- 
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ison  street  is  one  of  the  public  streets  of  the  city.  We  have 
just  as  mu(*>h  right  to  be  there,  and  more  right  to  be  there, 
than  the  street  car  lines,  because  they  have  to  operate  their 
machinery  of  death  with  care. 

Mr.  Mason :    I  take  an  exception  to  that  statement. 

Mr.  Case :  They  have  got  these  juggernauts,  modern 
juggernauts,  that  crush  and  mangle  and  maim. 

Mr.  Mason :    I  take  an  exception. 

The  Court :    Save  your  exception. 

Mr.  Case :  Who  is  it  that  must  take  care  if  you  point  a 
gun  at  me  2  Isn't  it  for  you  to  take  care  that  you  do  not 
pull  it — not  for  me  to  see  tKat  you  do  not  pull  it  ?  You  have 
got  a  deadly  weapon  in  your  hands^  you  must  exercise  care, 
notL  This  gripman  stood  here  with  a  gun,  a  modern 
instrument  of  death,  and  it  was  his  duty  to  have  his  eyes  to 
the  right  and  to  the  left  to  see  that  every  one  that  left  the 
sidewalk  was  protected.  He  did  not  do  it,  and  that  is  as 
clear  in  this  record  as  the  daylight  out  there. 

Mr.  Mason :    I  take  an  exception. 

The  Court :    Save  your  exception. 

Mr.  Case:  Why,  gentlemen,  I  have  been  trying  cases  of 
this  kind  for  the  last  twenty  years,  and  I  am  not  astonished 
at  the  gentleman's  attitude  of  prayer  in  this  case;  when  they 
get  up  and  plead  for  mercy — ^mercy — what  mercy  did  the 
gripman  show  this  little  child  ?  What  mercy  or  care  did  he 
exercise  toward  her  ?  Are  you  going  to  be  governed  by 
sentiment,  or  are  you  going  to  do  what  is  right  ?  Are  you 
going  to  apply  your  common  sense  ?  You  know  that  if  the 
gripman  had  been  looking  the  child  would  not  have  been 
struck;  you  know  that  if  he  had  exercised  any  care  what- 
ever, she  would  not  have  been  crippled  and  ruined  for  life, 
and  I  toll  you  when  men,  through  a  gripman,  operate  these 
dangerous  implements  of  death,  they  must  abide  the  conse- 
quences, and  when  gentlemen  get  up  here  and  talk  to  you 
about  public  highways,  it  is  done  to  deceive  you.  They  do 
not  see  fit  to  tell  you  that  public  highways  of  this  character 
are  run  for  private  profit. 

Mr.  Mason :    I  take  an  exception  to  that. 
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The  Court :  Yes,  the  question  of  private  property  is  not 
in  hero, 

Mr.  Case :  I  do  not  know  that  they  make  any  profit; 
there  is  nothing  in  the  evidence,  but  I  say  these  highways 
are  run  for  the  benefit  of  the  people  who  are  interested  in 
them,  and  I  say  when  they  operate  death  dealing  instru- 
ments on  them,  they  must  abide  the  consequences,  and  I  do 
that,  gentlemen.  I  do  not  appeal  to  your  prejudices.  I  do 
not  ask  you  to  harden  your  hearts  against  this  company,  or 
steel  it  against  this  little  girl.  I  want  you  to  do  by  this 
little  girl  what  you  would  want  the  jury  to  do  by  you  under 
the  circumstances. 

Mr.  Mason :    I  will  save  an  exception. 

The  Court :     Yes." 

We  have  no  doubt  that  counsel  for  appellee,  by  an  inno- 
cent misapprehension,  misstated  the  testimony  of  the  grip- 
man  as  to  the  brake.  His  testimonv  was  not  that  on  the 
trip  during  which  appellee  was  injured,  the  brake  had  been 
*•  bothering  him;"  the  trouble  with  the  brake,  of  which  he 
spoke,  occurred  in  February,  1894,  he  being  discharged  im- 
mediately afterward;  the  accident  to  appellee  happened  in 
June,  1892.  What  the  witness  stated  as  to  the  condition  of 
the  brakes  on  the  day  of  the  accident  was  that  they  were 
not  the  best;  that  they  were  as  good  as  the  average. 

The  effect  of  the  misstatement  was,  however,  the  same 
as  if  it  had  intentionally  been  made,  and  was  to  induce  the 
jury  to  believe  that  the  plaintiff  had  been  injured  because, 
among  other  things,  the  defendant  had  allowed  its  machin- 
ery to  get  out  of  order.  Counsel  remarked :  "  The  brake 
was  out  of  order,  and  they  brought  that  out,  and  so  the 
gripman  wants  to  put  the  responsibility  where  it  belongs, 
on  the  brake;  and  we  say  it  makes  no  difference  where  it 
was,  whether  it  was  the  brake  or  the  failure  on  his  part  to 
look  north,  or  the  failure  to  ring  the  bell,  it  makes  no  dif- 
ference." 

Although  the  court  did  properly  remark  that  there  conld 
be  no  recovery  on  the  ground  of  a  defective  brake,  yet  the 
court  did   not,  and  probably,  under  the  law  permitting 
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written  instructions  aa  to  the  law  only,  was  powerless  to 
protect  the  defendant  from  the  malign  influence  of  the 
unwarranted  statement  that  the  brake  was  out  of  order. 
To  have  admitted  evidence  that  the  brake  was  out  of  order 
would,  under  the  issues,  have  been  error  and  cause  for 
reversal;  what,  then,  shall  be  said  as  to  so  forcible  a  claim 
to  the  jury  that  such  evidence  existed  ? 

In  no  proper  sense  can  a  grip  car  be  termed  an  "instru- 
ment of  death."  True,  people  ma}'^  be,  and  sometimes  are, 
killed  by  such  cars;  so,  too,  are  they  by  ordinary  wagons,  as 
well  as  by  the  most  useful  and  common  of  utensils  and 
implements. 

These  can  not,  for  this  reason,  be  properly  spoken  of  as 
instruments  of  death,  because  such  is  not  the  purpose  for 
which  they  are  designed  or  used. 

There  was  no  evidence  tending  to  show  that  the  gripman 
was  actuated  b}'  malice,  ill  will  or  evil  intent,  in  anything 
that  he  did,  or  that  he  was  lacking  in  the  qualities  of  mercy 
common  to  men.  To  insinuate  that  he  failed  to  show  mercy 
to  the  heedless  child  he  saw  before  him,  was  not  only  unjust 
to  the  defendant,  but  cruel  to  a  man  who  earned  his  bread 
by  hard  work,  and  whose  sense  of  what  is  noble,  what 
humanity  demands,  and  desire  to  be  respected  by  his  fellows 
may  be  as  keen  ad  that  of  the  eloquent  counsel  who  thus 
stated,  or  that  of  the  judge  who  sits  upon  the  bench. 

Upon  a  trial  conducted  according  to  the  common  law, 
the  judge,  in  summing  up,  after  pointing  out  what  there 
was  evidence  tending  to  prove,  would  have  called  attention 
to  the  fact  that  there  was  no  evidence  that  the  gripman 
was  merciless,  or  that  the  brake  was  out  of  order,  and  after 
stating  what  the  questions  of  fact  to  be  determined  by  the 
jury  were,  would  have  stated  to  it  the  law  applicable  to  the 
case.  The  subject  could  thus  have  been  intelligently  and 
justly  placed  before  the  jury. 

Dnder  our  system  of  practice,  there  is  practically  nothing 
which  the  court  can  do  to  remove  the  poison  engendered 
by  a  maliciously  unfair  and  unjust  statement  of  counsel, 
save  to  grant  a  new  trial.    Whether  the  court  will,  for  such 
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cause,  grant  a  new  trial,  is  a  matter  resting  in  its  discretion. 
If  from  all  that  was  done,  as  well  as  from  the  verdict,  the 
court  is  of  the  opinion  that  the  jury  were  not  thus  improp- 
erly influenced,  and  that  the  verdict  is  in  no  measure  the 
result  of  such  unfair  means,  and  that  the  parties  have  had 
the  trial  by  jury  which,  under  the  constitution  and  law  of 
this  State,  is  their  right,  the  verdict  should  not,  for  the  mis- 
conduct of  counsel,  be  set  aside.  Harms  v.  Stier,  67  111. 
App.  634;  W.  C.  St.  Ry.  Co.  v.  Annis,  Supreme  Court  of 
111.,  opinion  filed  Nov.  9,  1896;  McDonald  v.  The  People, 
126  111.  150. 

In  the  case  at  bar,  after  listening  to  the  address  before 
quoted,  the  jury  rendered  a  verdict  of  $50,000  for  the  plaint- 
iff. The  sum  is  startling  by  its  magnitude.  While  it  is 
true  that  it  may  be  said  that  this  sum  is  not  an  adequate 
compensation  for  the  injury  to  appellee,  and  that  no  amount 
could  be  declared  to  be  a  complete  compensation,  yet  it  is 
not  the  case  that  the  award  of  damages  for  such  an  injury 
rests  in  the  uncontrollable  discretion  of  a  jury. 

The  verdict  in  this  case  is,  for  a  personal  injury,  the  largest 
we  have  ever  been  called  upon  to  consider.  Instances  of 
injuries  as  severe  as  those  of  appellee,  the  result  of  alleged 
negligence,  have  been  called  to  our  attention,  and  verdicts 
therefor  rendered  have  been  brought  before  us,  but  in  no 
other  instance  has  a  jury  awarded  so  large  a  sum.  The 
amount  here  given  exceeds  by  many  thousand  dollars  that 
which  any  other  jury  has,  to  our  knowledge,  awarded. 

Equal  justice  should  be  administered  to  all.  We,  indeed, 
know  that  the  attainment  of  this  high  ideal  is  impossible, 
yet  our  duty  to  strive  for  it  remains,  and  is  ever  to  be  kept 
in  mind. 

Our  experience  leads  us,  irresistibly,  to  the  conclusion 
that  the  very  large  and  most  unusual  verdict  rendered  in 
this  case,  was  the  result,  in  some  measure,  of  the  inflammar 
tory  and  improper  address  of  counsel.  So  believing,  we 
feel  compelled  to  set  aside  the  judgment  rendered. 

The  trial  court,  enforcing  a  remittitur,  entered  judgment 
for  $35,000.    This  action  was  most  commendable,  so  far  as 


First  District — October  Term,  1896.      459 

West  Chicago  St.  Ry.  Co.  v.  Krueger. 

it  went,  bat  left  the  plaintiff  in  possession  of  substantial 
fruits  of  an  unfair  proceeding. 

It  is  argued  that  the  defendant  confined  itself  to  object- 
ing to  the  remarks  of  counsel,  and  did  not  call  for  a  ruling 
thereon.  The  speech  of  counsel  was  urged  as  ground  for  a 
new  trial,  and  this  we  think  sufficient  to  present  the  ques- 
tion. 

As  to  continued  interruptions  during  an  address  and  an 
insistence  of  a  ruling  thereon  by  the  court  at  that  time,  the 
remarks  of  the  court  in  Berry  v.  The  People,  10  Ga.  511,  are 
appropriate.  Lumpkin,  Judge,  said  :  "  It  is  contended  that 
it  was  the  dut}^  of  the  court  to  have  stopped  the  counsel  or 
to  have  disabused  the  minds  of  the  jury,  by  way  of  charge, 
from  the  improper  impressions  thus  produced.  That  the 
practice  complained  of  is  highly  reprehensible,  no  one  can 
doubt.  It  ought  in  every  instance  to  be  promptly  repressed. 
For  counsel  to  undertake  by  a  side  wind,  to  get  that  in  as  a 
proof  which  is  merely  conjecture,  and  thus  to  work  a  prej- 
udice in  the  mind  of  the  jury,  can  not  be  tolerated.  Nor 
ought  the  presiding  judge  to  wait  until  he  is  called  on  to 
interpose.  For  it  is  usually  best  to  trust  to  the  discrimina- 
tion of  the  jury  as  to  what  is,  and  what  is  not,  in  evidence, 
than  for  the  opposite  counsel  to  move  in  the  matter.  For 
what  practitioner  has  not  regretted  his  untoward  interfer- 
ence, when  the  counsel  thus  interrupted,  resume,  "  Yes, 
gentlemen,  I  have  touched  a  tender  spot;  the  galled  jade 
will  wince;  you  see  where  the  shoe  pinches.' " 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
case  remanded. 

Mr.  Justice  Gary. 

This  court  of  late  years  has  not  done  its  duty  upon  objec- 
tions to  verdicts  because  of  the  conduct  of  attorneys. 
It  may  not  be  too  late  to  do  works  meet  for  repentance. 

Mr.  Prbsiding  Justice  Shepard. 

I  do  not  think  the  judgment  ought  to  be  reversed 
altogether,  because  of  the  assigned  improper  argument  of 
counsel. 
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In  cases  of  personal  injury  where  this  court  shall,  for  any 
such  reason  as  appears  in  this  record,  be  satisfied  that  the  ver- 
dict was  excessive,  my  opinion  is  that  public  convenience 
And  justice  to  the  litigants  is  best  served  by  requiring  a 
remittitur  to  be  entered  as  a  condition  to  an  affirmance. 

In  this  case,  the  injured  girl  suffered  the  loss  of  an  entire 
leg,  up  to  the  hip,  through  the  negligence  of  the  appellant 
as  found  by  the  jury,  and  is  meritoriously  entitled  to  a 
recovery  of  substantial  damages  by  way  of  compensation. 
Why,  then,  remand  the  cause  for  another  trial,  at  great 
expense  to  the  public,  and  deprivation  to  the  injured  one, 
when  upon  such  other  trial  it  is  almost  certain  a  recovery 
for  a  considerable  amount  will  be  had,  without,  at  least, 
giving  to  her  and  her  advisers  the  opportunity  to  say  that 
she  will  accept  a  sum  that  this  court  may,  upon  a  considera- 
tion of  the  whole  case,  think  would  be  to  her  a  just  com- 
pensation under  the  law  ?    Keversed  and  remanded. 


Charles  Kaestner  et  al.  v.  The  First  National  Bank. 

1.  CoNsmERATiON— Evidence  cw  fo,  W%en  Admissible.  ^Tinder  a  pl<»a 
alleging  a  want  of  consideration  for  a  guaranty,  evidence  showing 
what  the  consideration  was,  is  properly  admissible. 

3.  Variance — Parties  Not  Sued, — ^The  fact  that  the  evidence  in  a  suit 
upon  a  guaranty  showed  that  others,  not  made  parties,  also  guaranteed, 
does  not  disclose  a  variance. 

3.  Waiver— 0/  Replication, — ^Where  only  a  formal  replication  is 
needed,  it  is  waived  by  going  to  trial  without  it. 

4.  GUARANTX — Questions  in  Suit  upon, — In  a  suit  upon  a  guaranty 
stamped  on  the  back  of  a  promissory  note,  the  question  is  not  alone 
when  the  guaranty  was  stamped  on  the  note,  but  rather,  was  it  the  ex- 
pression of  a  valid  contract  made  by  the  defendants. 

Assumpsit,  upon  a  guaranty.  Appeal  from  Cu'cuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  January  21,  1897. 

Remy  &  Mann,  attorneys  for  appellants. 
Obvillb  Peckham,  attorney  for  appellee. 
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Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  brought  suit  against  appellants,  as  guarantors 
of  the  following  note : 

"  $3,000.  Chicago,  November  12,  1S92. 

Three  months  after  date  I,  or  we,  promise  to  pay  to  the 
order  of  Chas.  Kaestner  &  Co.,  three  thousand  dollars  with 
interest  at  six  percent  per  annum,  at  room  218,  First  Na- 
tional Bank. 

Coleman  &  Ames  White  Lead  Co., 

Per  Geo.  J.  Williams, 

(Seal.)  Mgr.  &  V.  Prest." 

On  the  back  of  the  note  when  offered  in  evidence  were 

the  following  indorsements : 

"  Chas.  Kaestner  &  Co." 

"  For  value  received  we  indorse  and  assign  this  note  to 

First  National  Bank,  Chicago  111.,  and  do  further  hereby 

guarantee  the  payment  of  the  same  at  maturity  or  any  time 

thereafter,  with  interest  at  seven  per  cent  per  annum  until 

paid,  and  agree  to  pay  all  costs  and  expenses  paid  or  incurred 

in  collecting  the  same. 

Qeor^e  J.  Williams. 

Charles  Kaestner  &  Co." 

Appellants,  by  plea  under  oath,  denied  the  execution  of 
the  guaranty,  and  also  filed  a'  plea  of  want  of  consideration, 
to  which  plea  no  replication  was  filed  by  appellee. 

There  was  a  verdict  in  favor  of  appellee  for  the  face  of 
the  note  with  six  per  cent  interest  from  its  date,  and  after 
motions  of  appellants  for  a  new  trial  and  in  arrest  of  judg- 
ment were  overruled,  a  judgment  was  rendered  upon  the 
verdict. 

Counsel  for  appellant  say  : 

^'  The  question  of  paramount  importance  in  this  case  was 
as  to  whether  the  guaranty  sued  on  was  on  the  back  of  the 
note  at  the  time  Hecht,  one  of  the  appellants,  wrote  the  firm 
name  of  Kaestner  &  Co.  thereon.  As  to  this  question  there 
was  great  conflict  in  the  testimony." 

Having  examined  the  conflicting  evidence  as  to  this  mat- 
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ter,  we  find  no  sufficient  reason  for  interfering  with  the  con- 
clusion of  the  court  below  in  this  regard. 

Appellants  having  filed  a  plea  alleging  a  want  of  consid- 
eration for  the  guaranty,  evidence  was  properly  admitted  to 
show  what  the  consideration  was. 

The  objection  that  appellee  did  not  bring  suit  against  all 
the  guarantors,  if  valid,  was  not  interposed  by  a  proper  plea. 

The  evidence  showed  that  the  defendants  guaranteed; 
proof  that  others  also  guaranteed,  did  not  disclose  a  variance. 

The  case  was  tried  as  if  a  replication  to  the  defendants' 
plea  of  a  want  of  consideration  had  been  filed.  If  this  plea 
was  as  shown  in  the  abstract,  only  a  formal  replication  was 
needed,  and  this  appellant  waived  by  going  to  trial  without 
it.  Boss  V.  Reddick,  1  Scam.  73;  Strohm  v.  Hayes,  70  111 
41;  W.  C.  St.  JRy.  Co.  v.  Kreuger,  p.  450,  this  volume. 

In  Klein  v.  Currier,  14  111.  237,  it  was  held  that  in  suit 
upon  a  special  guaranty,  no  special  plea  for  want  of  consid- 
eration is  necessary. 

The  question  was  not  alone  when  the  guaranty  was 
stamped  on  the  note,  but  rather,  was  such  guaranty  the 
expression  of  a  valid  contract  made  by  the  defendants. 

The  court,  therefore,  properly  refused  to  instruct  the  jury 
that  unless  the  plaintiff  proved  its  case  by  a  preponderance 
of  the  evidence,  they  should  find  for  the  defendants. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Clarence  E.  Smith  amd  Auimel  A.  Low  y.  Charles  A. 

North  and  Louis  D.  Taylor. 

1.  "Plras— Amounting  to  the  Oeneral  Issue, — ^The  sustaining  of  a  de- 
murrer to  a  plea,  which  set  up  matters  that  were  admissible  under  the 
general  issue,  can  not  be  assigned  as  error  when  the  general  issue  was 
also  pleaded. 

2.  Promissory  Notes— Indorsed  by  Third  Persons— Presumption 
of  Lidbility—Ihndence  in  Rebuttal. — The  signature  of  a  person,  other 
than  the  payee  on  the  back  of  a  promissory  note,  is  prima  facie  evidence 
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that  he  assumed  the  liability  of  guarantor;  and  in  a  suit  on  such  a  con- 
tract it  is  a  question  of  fact  for  the  jury  whether  the  evidence  introduced 
is  sufficient  to  remove  the  legal  presumption  of  guaranty. 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 1, 1897. 

Statement  of  the  Case. 

This  was  a  suit  broaght  against  the  appellants,  charging 
them  as  guarantors  upon  a  promissory  note  in  words  and 
figures  following,  to  wit : 

"$8,000.  Chicago,  Ills.,  February  1,  1894. 

Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
North  &  Taylor,  Bankers,  $8,000,  at  their  office  for  value 
received,  with  interest  at  seven  per  cent  per  annum. 

Donald  K.  Wilson." 
(Indorsements :) 

"  Interest  paid  to  May  5, 1894. 

Interest  paid  to  August  6,  1894. 

Interest  paid  to  November  7, 1894. 

Interest  paid  to  May  5,  1895. 

We  hereby  guarantee  the  payment  of  the  within  note  at 

maturity. 

Smith  &  Low, 

Smith  &  Low." 

The  jury  found  the  issues  for  plaintiffs  below,  but  allowed 
the  appellants  credit  for  $685.10,  being  an  amount  paid  by 
them  for  taxes  at  the  request  of  said  plaintiffs. 

The  defendants  below  pleaded  the  general  issue  and  that 
the  maturity  of  the  said  note  had  been  extended  against  their 
protest;  that  the  payment  of  the  said  note  had  been  secured 
by  a  trust  deed  upon  real  estate  in  Cook  county,  Illinois; 
that  at  the  time  of  the  making  thereof,  it  was  agreed  by  and 
between  the  parties  thereto  that  the  said  North  &  Taylor 
should  proceed  against  the  maker  of  said  note  by  foreclosure 
proceedings,  or  othervvise  to  enforce  the  payment  thereof, 
and  that  the  defendants  should  only  be  liable  for  the  defi- 
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ciency  that  might  remain  after  the  foreclosure  proceedings 
and  sale  of  said  premises  had  been  made  and  consummated; 
that  said  plaintiffs  therein  had  filed  their  certain  bill  to  fore- 
close said  trust  deed  given  by  the  maker  of  the  said  note 
and  had  proceeded  to  a  decree  for  the  sale  of  the  premises 
mentioned  and  described  in  said  trust  deed,  directing  the 
sale  thereof  by  George  Mills  Rogers,  a  master  in  chancery 
of  the  Circuit  Court;  that  said  master  has  proceeded  to 
advertise  said  premises  for  sale,  and  said  defendants  and 
other  persons  in  a  position  to  pay  for  said  premises  were 
present  at  the  time  and  place  indicated  in  the  said  notice  of 
sale;  that  these  defendants,  and  the  said  persons  interested 
in  the  sale  thereof,  demanded  that  the  said  master  in  chan- 
cery, at  the  time  and  place  provided  in  said  notice,  offer  said 
premises  for  sale,  and  that  the  said  plaintiffs,  by  their  at- 
torney, then  and  there  refused  to  permit  the  said  premises 
to  be  sold,  and  that  the  said  master  was  directed  to  dis- 
regard said  notice,  and  to  not  offer  the  said  premises  for 
sale;  that  said  defendants  and  such  other  persons  then  and 
there  offered  to  the  said  master  to  pay  the  amount  due  and 
owing  upon  the  said  note,  which  offer  was  then  and  there 
refused  by  the  plaintiffs  in  said  cause,  and  the  master  was 
forbidden  by  the  said  plaintiffs  the  privilege  of  offering  the 
said  premises  for  sale. 

EuNYAN  &  EuNYAN,  attomcys  for  appellants. 

CooLiDGE,  Lee  &  Lee,  attorneys  for  appellees;  Henry  C, 
NoYEs,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  matters  presented  by  the  special  pleas  were,  so  far 
as  any  defense  was  thereby  disclosed,  admissible  under  the 
general  issue;  the  defendants'  demurrer  was  therefore  prop- 
erly sustained. 

The  defendants  might,  and  did,  resort  to  parol  evidence  to 
prove  what  the  contract  made  between  the  parties  was.    The 
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signatures  of  the  defendants  on  the  back  of  the  note  were 
prima  facie  evidence  that  the  defendants  assumed  the  lia- 
bility of  guarantors;  whether  the  evidence  introduced  was 
sufficient  to"  remove  the  legal  presumption  of  guaranty  was 
a  question  of  fact  for  the  jury.  Kingsland  et  al.  v.  Koeppe 
et  al.,  137  111.  344. 

The  defendants  were  allowed  to  introduce  all  the  com- 
petent evidence  offered  by  them  on  this  question. 

We  find  no  error  warranting  a  reversal  of  the  judgment 
of  the  Circuit  Court  and  it  is  affirmed. 


George  M.  Dearlove  and  George  Dearlove  v.  Edward  W. 

Edwards. 

1.  Usury — Note  Made  in  Another  State.— In  order  to  sustain  the  de- 
fense of  usury  to  a  note  made  in  another  State,  the  defendant  must 
plead  and  prove  the  statute  which  the  note  violates.  Without  such  a 
statute  there  could  be  no  defense  on  the  ground  of  usury  as  by  common 
law  there  was  no  usury. 

Assnmpglt,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 1,  1897. 

Charles  Lane,  attorney  for  appellants. 

R.  A-  Childs  and  Charles  Hudson,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  was  an  action  by  the  appellee,  upon  a  promissory 
note  made  by  the  appellants,  dated  Chicago,  November  26. 
1894,  bearing  interest  at  the  rate  of  eight  per  cent  per 
annum.  The  defense  was  usury,  as  the  statute  of  June  17, 
1891,  which  took  effect  July  1^  1891,  fixed  the  highest  law- 
ful rate  at  seven  per  cent. 
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But  the  note  was  delivered  to  the  appellee,  and  was  pay- 
able in  Iowa.  The  appellants  say  it  ''  is  an  Iowa  contract 
and  governed  by  the  laws  of  "  Iowa.  The  burden  then  was 
upon  them  to  show  that  by  those  laws  usurious  interest 
was  reserved;  they  made  no  such  showing. 

We  take  notice  that  the  common  law  prevails  there,  but 
not  of  any  of  the  statutes  of  that  State.  By  common  law 
there  was  no  usury. 

Giddings  v.  McCumber,  51  111.  App.  373,  is  in  point,  and 
the  judgment  is  affirmed. 


Poole  Brothers,  a  Corporation,  v.  Albert  N.  Marquis. 

1.  Contracts— CoZ/iwg  for  First-dass  Work— Duty  of  Contractcr 
When  Poor  Material  is  Furnished. — A  suit  to  collect  the  amount  alleged 
to  be  due  for  presswork  and  binding,  was  defended  on  the  ground  that 
the  work  was  poorly  done,  and  that  paper  furnished  by  the  defend- 
ant was  spoiled.  The  plaintiff  insisted  that  the  paper  when  delivered  to 
him  was  unseasoned  and  charged  with  electricity,  and  that  because  of 
these  things,  the  work  done  thereon  was  poor.  Held,  that  if  the  paper 
was  in  an  unsuitable  condition,  the  plaintiff  should  not  have  u&ed  it. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1806.  Affirmed.  Opinion  filed  January 
21,  1897. 

Statement  of  the  Case. 

This  was  an  action  of  assumpsit  brought  by  appellant,  a 
corporation,  against  appellee,  to  recover  the  value  of  certain 
presswork  and  binding  done  for  defendant.  Poole  Broth- 
ers, railroad  printers  and  engravers,  did  a  large  amount  of 
printing,  binding,  engraving  and  electrotyping  for  the  de- 
fendant at  his  special  request.  After  a  portion  of  the  work 
was  done  and  delivered  to  defendant,  he  refused  to  receive 
the  balance  and  refused  to  pay  for  any  of  the  work. 

The  appellee,  defendant,  claims  that  the  appellant,  Poole 
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Brothers,  contraxjted  to  do  the  best  work  and  failed  to  do  so, 
and  also  spoiled  some  of  the  paper  furnished  by  appellee. 

To  this  claim  it  is  replied  that  appellee  agreed  to  furnish 
the  best  quality  of  paper  for  the  work,  and  to  furnish  the 
same  in  time,  but  failed  and  refused  to  do  so,  and  that  ap- 
pellee interfered  with  appellants'  employes  in  their  doing  of 
tliis  work,  and  therefore,  if  there  were  any  part  of  the  work 
not  of  the  best  quality,  it  was  the  fault  of  appellee  solely. 
Appellant  also  claims  that  most  of  the  work  was  accepted 
by  appellee  with  full  knowledge,  or  with  an  opportunity  of 
full  knowledge,  of  the  character  and  quality  of  the  work. 

The  jury  found  the  issues  for  the  defendant,  and  the  court 
rendered  judgment  therein. 

The  plaintiff  appeals. 

Wilson  &  Zook,  attorneys  for  appellant. 

Smith,  Helmeb,  Moulton  &  Price,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

The  agreement  between  appellant  and  appellee  for  the 
doing  of  the  work  out  of  which  this  controversy  arose,  is 
substantially  shown  by  the  following  letters : 

*'  Chicago,  Feb'y  5,  1894. 
A.  N.  Marquis  &  Co., 

Security  Building,  Fifth  Ave.  &  Madison  St.,  City. 

Gentlemen  :     We  will  do  the  presswork  on  the  cut  forms 

for  your  Art  Portfolio  at  rate  of  $2.00  per  1,000  impressions. 

Will  do  the  binding,  24  pages  and  cover,  at  $2.50  per  1,000 

books;   20  pages  and  cover,  $2.35   per  1,000  books;  the 

covers  to  be  wire-stitched  on ;  you  to  furnish  paper  and  all 

plates.  Yours,  very  truly, 

Poole  Bros." 

"  February  6,  1894. 

Messrs.  Poole  Brothers, 

316  Dearborn  street,  Chicago. 
Gentlemen:    We  accept  your  bids  for  presswork  and 
binding  on  our  Marie  Burroughs  Art  Portfolio  of  Celebri- 
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ties,  as  contained  in  your  favor  of  the  5th  inst.  This  accept- 
ance is  based  on  the  understanding  that  you  are  to  furnish 
us  with  your  best  quality  of  work  on  this  job. 

Tours  truly, 

A.  N.  Marquis  &  CoMPAinr." 

It  is  insisted  that  appellee  did  not  furnish  the  best  quality 
of  paper  or  supply  the  same  in  proper  time. 

The  contract  was  not  that  appellee  would  furnish  the  best 
paper.  There  is  evidence  that  the  paper  supplied  was  good 
paper,  and  such  as  appellant,  after  seeing  twenty-seven 
reams  thereof,  pronounced  perfectly  satisfactory. 

Appellant  insists  that  the  paper  when  delivered  to  them 
was  unseasoned  and  charged  with  electricity,  and  because 
of  these  things  the  work  done  thereon  was  poor. 

If  the  paper  was  unseasoned  and  so  electrified  as  to  be  in 
an  unsuitable  condition,  appellant  should  not  have  used  the 
same ;  these  things  were  known  to  appellant,  ^nd  it  should 
not  have  gone  on  to  do  poor  work  and  spoil  the  paper  which 
time  and  exposure  would  have  put  in  a  condition  for  good 
work.    . 

Appellant  might,  if  improperly  delayed  by  appellee,  have 
been  entitled  to  compensation  for  the  delay,  but  can  not 
urge  as  an  excuse  for  poor  work  the  use  by  it,  w^ith  full 
knowledge,  of  unseasoned  paper. 

It  is  hardly  necessary  to  discuss  these  matters,  as  the  find- 
ing upon  conflicting  evidence  was  against  appellant.  Only 
questions  of  fact  are  involved  in  this  appeal. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


m,|^j       James  A.  Kirk  et  al.  v.  The  Elmer  H.  Dearth  Agency^ 

for  the  use  of  Michael  Dor  an. 

1.  Garnishment — When  Qamishee  May  Attack  Judgment. — ^A  gar- 
nishee may  attack  the  judgment  against  the  principal  defendant  for  lack 
of  jurisdiction,  but  not  for  mere  errors  not  touching  the  jurisdiction. 

2.  Attachbient— 5en»ice  by  Publication  May  Expire  During  Term. 
—The  present  statute  does  not  require  that  the  three  weeks  publication 
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in  an  attachment  suit  shall  be  made  ten  days  before  the  term  at  which 
judgment  is  taken;  if  the  court  is  in  session  ten  days  after  the  last  pub- 
lication, the  plaintiff  may  take  judgment  by  default  if  there  is  no 
appearance,  even  where  the  suit  was  brought  within  less  than  ten  days 
before  the  commencement  of  the  term. 

Attaehment  and  Garnishment.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
21,  1897. 

Bemt  &  Mann,  attorneys  for  appellants. 

Tenney,  MoConnbll  &  Coffbbn,  attorneys  for  appellee 
Michael  Doran. 

Mk.  Justice  Gabt  delivered  the  opinion  of  the  Court. 

November  30,  1895,  Doran  commenced,  in  the  Superior 
Court,  attachment  against  the  agency,  the  ground  of  attach- 
ment being  non-residence.  The  writ  was  made  returnable 
on  the  second  day  of  the  then  next  December,  which  was 
the  first  day  of  the  then  next  term  of  that  court.  The 
appellants  were  summoned  as  garnishees  in  the  suit  the 
same  day  that  the  writ  issued.  Publication  of  notice  to 
the  agency  was  begun  the  same  day.  The  publication  and 
mailing  of  notice  complied  with  the  letter  of  the  statute, 
the  last  publication  being  December  14:th,  and  the  mailing 
December  9th;  the  declaration  was  filed  December  10th,  and 
December  26, 1895,  judgment  by  default  was  entered  against 
the  agency,  it  not  having  appeared  in  the  suit. 

The  only  question  in  the  case  is,  whether  the  Superior 
Court  had  jurisdiction  to  enter  that  judgment.  If  it  had, 
the  appellants  have  no  case — if  it  had  not,  the  appellees 
have  none.     Both  sides  agree  to  that. 

Garnishees  can  attack  the  judgment  against  the  principal 
defendant  for  lack  of  jurisdiction,  but  not  for  mere  errors 
not  touching  the  jurisdiction.  Dennison  v.  £lumenthal,  37 
111.  App.  385;  Dennison  v.  Taylor,  142  111.  45. 

The  attachment  act  nowhere  provides,  when,  or  to  what 
term,  a  writ  of  attachment  shall  be  made  returnable. 
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The  form  of  the  writ  given  in  Sec.  6  is  "  at  a  court  to  be 
holden    *    *    *    upon  the day  of next." 

Sec.  25  says  that  "  The  declaration  shall  be  filed  on  the 
return  of  the  attachment,  or  at  the  term  when  the  same  is 
made  returnable." 

Sec.  26  is  "The  practice  and  pleadings  in  attachment 
suits,  except  as  otherwise  provided  in  this  act,  shall  conform, 
as  near  as  may  be,  to  the  practice  and  pleadings  in  other 
suits  at  law." 

Under  Sec.  1  of  the  practice  act  "  The  plaintiff  may,  in 
any  case,  have  summons  made  returnable  at  any  term  of  the 
court  which  may  be  held  within  three  months  after  the 
date  thereof." 

Now  the  argument  of  the  appellants  is,  that,  as  under 
the  practice  act  a  plaintiff  is  not  entitled  to  judgment  by 
default  in  case  of  non-appearance  by  the  defendant  unless 
he  has  been  served  with  process,  and  the  declaration  filed 
not  less  than  ten  days  before  the  first  day  of  the  term  at 
which  such  default  is  taken,  therefore  in  an  attachment 
ease  the  plaintiff  is  not  entitled  to  judgment  by  default,  at 
a  term  commencing  less  than  ten  days  after  the  suit  was 
begun. 

So  much  of  the  practice  act  as  relates  to  the  time  of  fil- 
ing the  declaration  is  not  applicable,  for  that  is  regulated 
by  Sec.  25,  as  quoted.  Nor  is  the  provision  of  the  practice 
act  as  to  the  time  of  service  of  summons  applicable  to  serv- 
ices by  publication;  not  only  because  there  is  no  analogy 
between  them — the  one  being  complete  by  one  act  of  read- 
ing the  summons  to  the  defendant,  the  other  requiring  pirt)- 
lication  for  three  successive  weeks,  and  mailing  a  copy  to 
the  defendant — but  also  because  the  time  of  taking  default 
upon  service  by  publication  is  regulated  by  the  attachment 
act  in  Sec.  23,  saying,  "  no  default  *  *  *  shall  be  taken 
*  *  *  until  the  expiration  of  ten  days  after  the  last 
publication." 

Now  it  is  true  that  the  notice  published  under  Sec.  22, 
does,  in  any  case  in  which  the  last  publication  is  after  the 
term  to  which  the  writ  is  returnable  has  commenced*  bv 
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the  last  publication  call  the  defendant  to  appear  upon  a  day 
that  has  passed;  but  as  to  effects  which  may  be  reached  by 
attachment  in  this  State,  the  owner  is  subject  to  the  laws 
of  this  State,  and  must  know — be  conclusively  presumed  to 
know — what  those  laws  are;  and  when  the  published  notice 
tells  him,  as  in  this  case,  that  he  must  appear  on  the  second 
day  of  December,  he  is  thereby  informed  that  if  he  comes 
on  the  twenty-fourth  he  will  be  in  time.  In  like  manner, 
when  a  defendant  is  served  with  summons  to  appear  upon 
a  certain  Monday  within  less  than  ten  days,  he  is  thereby 
informed  that,  in  this  county,  it  is  another  Monday,  four  or 
five  weeks  off,  to  which  he  is  called. 

There  is  probably  this  inconsistency :  that  if  a  defendant 
in  an  attachment  suit  is  personally  served  less  than  ten  days 
before  the  return  day,  he  is  not  in  default  at  that  term  by 
not  appearing;  while  if  he  is  served  by  publication  of  which 
the  last  is  in  the  middle  of  the  term,  he  may  be  in  default 
before  that  term  ends.  The  whole  letter  of  the  statute 
seems  to  be  complied  with  in  entering  the  judgment  in  this 
case,  and  the  principles  upon  which  Mechanic's,  etc.,  v. 
Given,  82  111.  157,  and  Lawyer  v.  Langhaus,  85  111.  138, 
went,  are  conclusive. 

The  judgment  is  affirmed. 


New  York  Horning  Jonrnal  Association  et  a1.  v.  Tlie 
£lmer  H.  Deartli  Agency^  for  the  use  of 

Michael  Doran. 


1.  Memorandum. — ^The  views  expressed  in  Kirk  et  al.  v.  Elmer  H. 
Dearth  Agency,  for  use,  etc.,  are  conclusive  of  this  case.  See  page  468 
this  Tolume. 

Inter venlng  Petition,  in  an  attachment  suit.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  January  21,  1897. 
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Newma-n,  Northrup  &  Le VINSON  and  William  E.  O'Neill, 
attorneys  for  appellants. 

Tenney,  McConnell  &  Coffeen,  attorneys  for  appellee 
Michael  Doran. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

The  aflSrmance  of  the  judgment  in  Kirk  v.  this  appellee 
(page  468  this  volume),  takes  out  of  this  case  everything 
of  practical  importance,  and  we  will  not  discuss  abstract 
questions,  but  affirm  the  judgment. 


Chicago  City  Railway  Company  v.  William  C.  Allen. 

1.  Instructions — Duplication  of, — ^A  party  is  not  entitled  to  a  second 
statement  to  a  jury  of  the  same  proposition  of  law. 

2.  Measure  op  Damages — In  Action  for  Personal  Injuries, — ^The 
following  instruction  is  a  correct  statement  in  regard  to  the  measure 
of  damages  in  a  personal  injury  case : 

**If  the  jury,  under  the  evidence  and  instructions  of  the  court,  find 
for  the  plaintiff,  they  should  assess  the  plaintifTs  damages,  and  in  assess- 
ing his  damages  the  plaintiff  will  be  entitled  to  recover  for  any  pain 
and  anguish  which  he  has  suffered,  or  will  hereafter  suffer,  in  oonse* 
quence  of  said  injury;  for  any  and  all  damages  to  his  person,  perma- 
nent or  otherwise,  occasioned  by  said  injury;  for  loss  of  time  if  any  be 
proved,  occasioned  by  said  injury;  and  generally,  the  plaintiff  will,  if 
the  jury  find  the  defendant  guilty,  be  entitled  to  recover  all  damages 
alleged  in  the  declaration,  which  they  may  believe  from  the  evidence 
he  has  sustained  by  reason  of  said  injury.*' 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Afi^med.  Opin- 
ion filed  February  1, 1897. 

William  J.  Htnes,  attorney  for  appellant. 

Case    &  Hooan,  attorneys  for   appellee;  William   P. 
Black,  of  counsel. 
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Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  for  injury  he  alleged  he 
sustained  by  being  thrown  down  by  the  sudden  starting  of 
a  car  upon  which  he  was  stepping.  Upon  the  conflicting 
evidence,  the  verdict  of  the  jury  settles  that  part  of  the  case 
in  his  favor.  One  of  the  witnesses  of  appellee  testified  that 
he  was  voting  at  a  primary  election,  at  the  corner  of  Cottage 
Grove  avenue  and  32d  street;  another,  that  the  primary  was 
held  at  the  same  place  as  the  general  election ;  and  then  the 
appellant  offered  to  show  in  which  of  several  precincts  was 
the  corner  of  32d  street  and  South  Park  avenue. 

What  was  the  pertinency  of  any  corner  of  South  Park 
avenue,  does  not  appear. 

The  appellant  complains  of  an  instruction  as  misleading, 
which  reads  as  follows : 

"  If  the  jury,  under  the  evidence  and  instructions  of  the 
court,  find  for  the  plaintiff,  they  should  assess  the  plaintiff's 
damages,  and  in  assessing  his  damages  the  plaintiff  will  be 
entitled  to  recover  for  any  pain  and  anguish  which  he  has 
suffered,  or  will  hereafter  suffer,  in  consequence  of  said 
injury,  for  any  and  all  damages  to  his  person,  permanent  or 
otherwiscj  occasioned  by  said  injury;  and  generally,  the 
plaintiff  will,  if  the  jury  find  the  defendant  guilty,  be  entitled 
to  recover  all  damages  alleged  in  the  declaration,  which 
they  may  believe  from  the  evidence  he  has  sustained  by 
reason  of  said  injury." 

The  particular  manner  in  which  it  is  alleged  that  the  in- 
struction is  misleading,  is  that  on  the  trial  the  appellant 
endeavored  to  establish  that  a  hernia,  and  other  ailments 
from  which  the  appellee  suffered,  were  old,  and  not^  in  con- 
sequence of  the  negligence  by  the  appellant  of  which  he 
complained;  and  also  that  the  instruction  assume^  the 
pain,  etc. 

The  most  careless  reading  of  the  instruction  could  never 
extend  its  meaning  to  anything  beyond  what  the  jury  might 
"  believe  from  the  evidence  "  to  be  the  consequences  of  the 
alleged  negligence. 

At  the  request  of  the  appellant,  the  court  gave  an  instruct 
tion,  -No.  13,  as  follows : 
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"  If  the  jury  believe  from  the  evidence  that  any  witness 
has  willfully  and  knowingly  sworn  falsely  to  any  material 
point  in  the  case,  they  have  the  right  to  reject  the  entire 
testimony  of  such  witness  or  witnesses  in  matters  where 
their  testimony  is  not  corroborated  by  other  witnesses 
whom  they  believe  to  be  credible,  or  facts  and  circumstances 
appearing  in  evidence." 

The  appellant  also  requested  and  the  court  refused  one, 
No.  17,  as  follows : 

"  The  jury  are^  instructed  that  it  is  a  principle  of  law  that 
if  you  believe  frpm  the  evidence  any  witness  has  willfully 
and  knowingly  sworn  falsely  to  any  material  element  in  the 
case,  or  any  witness  has  willfully  and  knowingly  exaggerated 
any  facts  or  circumstance?  for  the  purpose  of  deceiving, 
misleading  or  imposing  upon  the  jury,  either  as  to  the 
origin  of  the  plaintiff's  ailments,  so  far  as  from  all  the  evi- 
dence you  believe  they  exist,  or  as  to  the  nature  or  extent 
of  the  injury,  then  the  jury  have  a  right  to  reject  the  entire 
testimony  of  such  witness  unless  corroborated  by  other  evi- 
dence which  they  believe,  or  by  facts  and  circumstances 
that  appear  in  the  case." 

Now  No.  13  includes  in  general  terms  all  that  is  specially 
mentioned  in  No.  17,  and,  except  as  to  such  special  matter. 
No.  17  is  but  a  substantial  repetition  of  No.  13.  A  party  is 
not  entitled  to  a  second  statement  to  a  jury  of  the  same 
proposition  of  law.  Chicago  City  Ry.  v.  Van  Vleck,  143 
111.  480. 

Had  the  special  matter  been  made  the  sole  subject  of  an 
independent  instruction,  a  question  not  now  to  be  considered, 
would  have  been  presented. 

The  affidavits  of  new  evidence  do  not  call  for  any  com- 
ment. 

There  is  no  error  in  the  record.  There  is  enough  evi- 
dence, if  true,  to  justify  the^verdict,  and  it  is  a  legal  pre- 
sumption that  the  jury  impartially  considered  the  evidence 
on  both  sides. 

The  judgment  is  affirmed. 
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The  Carej-Lombard  Lumber  Company  t.  William  H. 

Barnet  et  al. 

1.  Mechanic's  Liens— TViAriwg  Other  Security— What  Amounts  to,  —A 
lumber  company  sold  lumber  to  a  person,  supposing  him  to  be  the  owner 
of  the  ground  on  which  it  was  to  be  used,  and  took  his  note  for  the 
amount  due  for  such  lumber.  On  discovering  their  error  they  immedi- 
ately filed  a  claim  for  a  mechanic's  lien,  against  the  true  owner  of  the 
property,  but  at  a  later  day  obtained  judgment  on  said  note.  Heldy  that 
the  action  of  the  lumber  company  in  taking  judgment  on  the  note  with 
knowledge  of  the  facts,  amounted  to  taking  additipnal  security  and  for- 
feited their  lien. 

Bill  for  Foreclosure,  and  answer  setting  up  mechanic's  lien.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Elbridoe  Hanect, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896.  Af- 
firmed.   Opinion  filed  February  1,  1897. 

CowEN  &  Houseman,  attorneys  for  appellant. 
Oliver  &  Mecartney,  attorneys  for  appellees. 

Mk.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  question  here  is  whether  the  appellant,  under  the 
law  as  it  stood  before  the  revision  of  June  26,  1895,  has  a 
mechanic's  lien,  an  J  it  arises  upon  the  report  of  a  master, 
as  follows — copying  from  the  abstract : 

"  That  on  or  about  August  20,  1891,  one  A.  E.  Case,  rep- 
resenting himself  to  be  the  owner  of  said  premises,  applied 
to  said  lumber  company  for  it  to  furnish  lumber  and  build- 
ing material  to  be  used  in  the  building  on  said  premises; 
that  thereupon  a  verbal  contract  was  entered  into,  and 
lumber  was  furnished  which  actually  went  into  and  became 
part  of  the  building,  commencing  on  August  20,  1891,  and 
ending  December  31, 1891,  to  the  total  amount  of  $2,072.05, 
upon  which  should  be  credited  for  lumber  returned,  $12.60, 
leaving  unpaid  $2,059.45.  There  was  an  implied  agree- 
ment that  said  material  should  be  paid  for  when  entirely 
delivered. 
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On  May  10,  1892,  said  lumber  company  filed  a  claim  for 
lien  with  the  clerk  of  the  Circuit  Court,  No.  4i,746,  showing 
commencement  and  completion  of  said  delivery,  as  shown 
just  above,  containing  also  a  correct  description  of  the 
property,  and  the  amount  due  said  company  from  Ella  L. 
Cady,  said  claim  being  duly  verified  byan  affidavit;  that  Ella 
L.  Cady  knew  of  the  delivery  of  said  lumber  from  time 
to  time,  and  watched  the  same  as  it  was  going  into  and 
becoming  part  of  the  building.  I  find  that  she  is  therefore 
estopped  from  denying  that  the  purchase  of  said  lumber 
was  authorized  by  her  and  for  her  benefit;  that  the  furnish- 
ing of  material  under  said  claim  should  be  considered  as 
ending  on  December  31,  1891,  and  not  on  April  23,  1892;  I 
find  that  the  lumber  company  did  not  know  that  Ella  L. 
Cady  (and  not  A.  E.  Case)  was  the  owner  of  the  premises 
until  the  day  said  claim  for  lien  was  filed.  Some  time  prior 
to  December  31,  1891,  said  A.  E.  Case  verbally  agreed  with 
said  lumber  company  that  he  would  pay  for  the  material 
within  thirty,  sixty  or  ninety  days  after  the  delivery.  I 
find  that  this  amounts  to  an  extension  of  the  time  of  pay- 
ment, being  before  all  the  material  was  delivered,  and 
operated  as  such  valid  extension  of  the  time  of  payment  to 
ninety  days  after  December  31,1891,  and  that  therefore 
said  claim  for  lien  filed  on  May  10,  1892,  was  filed  in  due 
time;  that  A.  E.  Case,  on  December  10,  1891,  gave  his  note 
to  said  company  for  said  material;  that  said  company  still 
relied  on  his  statement  that  he  was  the  owner,  and  believed 
that  he  was  the  owner;  and  on  account  of  this  belief  I  find 
that  the  taking  of  the  note  should  not  be  considered  as  the 
taking  of  outside  security,  and  hence  not  a  waiver  of  the 
lien;  however,  on  May  13, 1892,  three  days  after  said  com- 
pany had  ascertained  that  Ella  L.  Cady  was  the  owner  of 
the  premises,  said  company  obtained  judgment  on  said  note 
against  said  Case;  that  the  taking  of  said  judgment  three 
days  after  knowledge  that  Ella  L.  Cady  was  the  owner, 
puts  the  company  in  the  position  of  taking  outside  security; 
that  therefore  said  company  has  no  lien  upon  the  interest  of 
Ella  L.  Cady  in  said  premises,  everything  else  being  proved 
to  maintain  such  lien." 
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The  coart  concurred  with  the  master,  denied  the  claim 
of  the  appellant,  and  this  appeal  is  from  the  decree  so 
denying. 

The  appellant  cites  a  couple  of  Pennsylvania  cases,  the 
application  of  which  to  this  case  we  could  not  determine 
without  reference  to  the  statutes  of  that  State.  To  those 
statutes  no  allusion  is  made  in  the  brief  of  the  appellant, 
and  we  can  not  be  expected  to  search  for  them. 

To  our  minds  the  conclusion  of  the  master  is  right. 
Coleman's  Mechanic's  Liens,  Sec.  199. 

The  decree  approving  his  report  is  affirmed. 


C.  W.  Dameier  v.  W.  A.  Bayor. 

1.  Set-Off — Claims  Must  he  in  the  Same  Right," -A  claim  against  a 
partnership  can  not  be  set  off  against  a  debt  due  to  a  member  of  such 
firm,  and  the  fact  that  the  person  contracting  with  the  firm  thought 
that  it  really  contained  only  one  person,  is  immaterial 

Assampsit,  on  common  and  special  counts.  Appeal  from  the  Superior 
Comrt  of  Cook  (bounty;  the  Hon.  John  Barton  Payne,  Judg^,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
February  1,  1897. 

« 

John  N.  Jemison,  attorney  for  appellant. 
W.  H.  Ceaio,  attorney  for  appellee. 

Mil  JrsnoK  Watekman  delivered  the  opinion  op  the 
Court. 

This  suit  was  brought  to  recover  for  brick  and  stone  sold 
by  appellee  to  appellant,  and  also  for  the  rent  of  lot  1425 
Wabash  avenue,  for  eleven  months,  at  $25  per  month. 

In  support  of  plaintiff's  claim,  on  the  trial  below,  the 
agreement  regarding  the  sale  of  brick  and  stone  was  intro- 
duced.   It  is  as  follows : 

"  I  hereby  agree  to  purchase  from  W.  A.  Bayor  a  lot  of 
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brick  and  rubble  stone,  delivered  to  1429  Wabash  avenue, 
for  which  1  agree  to  pay  at  the  rate  of  $5  per  thousand  for 
brick,  and  $8  per  cord  for  stone — the  amount  of  brick  not 
to  exceed  325  thousand,  and  stone  not  to  exceed  107  cords. 

C.  W.  Dameier," 

As  a  set-off,  appellant  offered  in  evidence  a  written  con- 
tract made  by  him  with  C.  W.  Dameier  <fe  Son,  for  doing 
the  mason  work  of  certain  houses,  claiming  that  there  was 
due  to  him  thereunder  a  considerable  amount  which  should 
be  set  off  against  appellee's  claim. 

The  claims  are  not  in  the  same  right.  A  claim  against  a 
partnership  can  not  be  set  off  against  a  debt  due  to  a  mem- 
ber of  such  firm. 

That  appellant  did  not  know  that  0.  W.  Dameier  &  Son 
was  a  firm  composed  of  two  persons,  is  immateriaL 

The  judgment  of  the  Superior  Court  is  aflBrmed. 


Benjamin  L.  Cook  et  al.  v.  Dlinois  Trnst  and  Savings 

Bank. 

1.  Interest— TTiK  he  Allowed  an  Coupons  Given  for  Interest,— 
Where  a  note  is  given  for  a  principal  sum,  and  also  coupon  notes  for 
the  interest  thereon,  such  coupons  will  draw  interest  after  their  matu- 
rity. 

2.  Appeals  and  Errors — A  Party  can  not  Complain  of  Errors 
that  do  not  Affect  Him. — An  appellant  can  only  complain  of  errors 
that  aifect  his  own  right,  and  not  such  as  afifect  only  the  rights  of 
others  who  do  not  complain. 

3.  Attorney's  Fres— Provided  for  by  Contract,— A  party  to  a  con- 
tract can  not  complain  of  the  allowance  of  attorney's  fees  which  are 
provided  for  by  the  contract. 

Bill  for  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.     Affirmed.    Opinion  filed  February  1,  1897. 

William  M.  Jones  and  W.  Irving  Culver,  attorneys  for 
appellants. 

James  C.  Hutchins,  attorney  for  appellee. 
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Me,  Justice  Gary  delivered  the  opinion  of  the  Court, 

This  appeal  is  by  Benjamin  L.  Cook  and  his  two  adult 
daughters,  from  a  decree  rendered  against  them  and  a 
minor  son  and  daughter,  of  foreclosure  of  a  mortgage  made 
by  Will  H.  Moore,  to  secure  indebtedness  of  Moore  to  the 
bank,  and  which  indebtedness  the  deceased  wife  of  Benja- 
min L.,  and  mother  of  the  other  appellants  had,  in  her  life- 
time, assumed  to  pay,  upon  a  purchase  by  her  from  Moore 
of  the  premises  covered  by  the  mortgage. 

The  first  point  urged  is,  that  the  bill  is  multifarious,  but 
without  any  showing  why  it  is  so.  We  suppose  the  fact 
that  a  release  had  been,  by  mistake,  executed  and  recorded, 
and  the  bill  for  a  foreclosure  in  common  form,  also  sought 
to  have  the  release  set  aside,  is  the  ground  of  the  objection, 
which,  without  further  notice,  we  disregard. 

Then  it  is  said  that  interest  was  compounded.  What 
would  be  the  right  amount  of  interest,  we  are  not  informed, 
and  will  not  for  ourselves  make  the  calculation. 

We  suppose  the  only  compounding  was  in  calculating 
interest  upon  over-due  interest  coupons,  which  is  not  wrong. 
Harper  v.  Ely,  70  111.  581. 

There  was  a  mortgage  to  secure  indebtedness  from  Mrs. 
Cook  to  Moore,  and  upon  a  cross-bill  in  this  suit,  a  decree  of 
foreclosure  on  that  mortgage,  and  complaint  is  made  of  a 
feature  of  that  decree. 

That  decree  is  not  appealed  from,  and  we  have  nothing 
to  do  with  it. 

Solicitor's  fees  to  the  appellee  are  less  than  three-fourths 
of  the  amount  which  the  mortgage  made  by  Moore  would 
justify,  and  the  appellants  can  not  complain.  Primley  v. 
Shirk,  60  111.  App.  312;  163  111.  389. 

Whether  there  were  any  irregularities  as  to  the  infants, 
we  do  not  inquire.  The  appellants  can  not  assign  error  on 
that  which  does  not  concern  themselves.  Boyle  v.  Boyle, 
158  111.  228. 

The  decree  is  aflSrmed. 
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Bet^amin  L.  Cook  and  Edith  Denison  Cook  t.  Don  A. 
Honlton^  Trustee,  and  the  Globe  National 

Bank  of  Chicago. 

1.  Chancery  PRAcncE—OraZ  Evidence  xit  TWaZ.— In  a  cause  which 
had  been  referred  to  a  master  in  chancery  to  take  and  report  the  evi- 
dence, the  decree  recited  that  the  cause  was  heard  "  upon  the  testi- 
mony, proofs  and  exhibitsi  produced  by  the  respective  parties,  in  open 
court."  Held,  that  the  decree  being  right  in  itself,  ought  not  to  be  inter- 
fered with  without  a  showing;  of  what  was  so  introduced. 

2.  Writ  of  Assistance — Provision  for  in  a  Decree  Cowftrued,^ 
A  clause  in  a  decree  providing,  "  that  in  default  of  surrendering  such 
possession,  a  writ  of  assistance  may  issue  in  accordance  with  the  prac- 
tice of  the  court,"  gives  no  right  to  the  writ  without  further  action  by 
the  court,  and  is  not  a  violation  of  the  rule  that,  before  a  writ  of  assist- 
ance can  issue,  there  must  be  a  judicial  investigation  ascertaining  the 
facts  justifying  such  writ. 

Bill  for  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding:.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.     Opinion  filed  February  1,  1897. 

William  M.  Jokes  and  "W.  Irving  Culver,  attorneys  for 
appellants. 

James  B.  Sturman,  attorney  for  appellees. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellants'  stock  of  errors  is  getting  low,  having  been 
pretty  well  used  up  upon  two  former  appeals. 

It  is  now  said  that  a  recital  in  the  decree  that  the  cause 
was  heard  inter  alia,  "upon  the  testimony,  proofs  and 
exhibits  produced  by  the  respective  parties  in  open  court," 
shows  that  evidence  was  introduced  at  the  hearing,  contrary 
to  the  rule  laid  down  in  Cox  v.  Pierce,  120  111.  556.  Sup- 
pose that  to  be  true,  which  probably  it  is  not,  but  that  the 
clause  in  the  decree  objected  to  was  copied  in  without  reflec- 
tion; is  a  decree  right  in  itself  to  be  reversed,  with  no  show, 
ing  of  what  was  so    introduced  ?    The    position  of  the 
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appellants  is,  that  if  the  recital  be  true,  it  is  error  because 
of  the  fact;  if  it  be  not  true,  it  is  error  because  of  the  fiction. 
We  do  not  concur. 

The  further  objection  is  made,  that  the  language  of  the 
decree  leaves  to  the  clerk  the  duty  to  issue  a  writ  of  assist- 
ance, without  regard  to  "  what  events  or  equities  may  super- 
vene." 

That  portion  of  the  decree  is  : 

"  It  is  further  ordered,  adjudged  and  decreed  that  upon 
the  execution  and  delivery  of  such  conveyance  or  convev- 
ances,  the  purchaser  or  purchasers,  his  or  their  representa- 
tives or  assigns,  be  let  into  possession  of  said  premises,  and 
that  any  of  the  defendants  to  this  cause  who.  may  be  in  pos- 
session of  the  whole  or  any  part  thereof,  and  that  any  per- 
son who,  since  the  commencement  of  this  suit,  has  come 
into  possession  thereof  under  them  or  either  of  them,  upon 
the  production  of  such  conveyance  or  conveyances,  shall 
surrender  such  possessions  forthwith  to  such  purchaser  or 
purchasers,  his  or  their  successors,  representatives  or  assigns, 
and  that  in  default  of  surrendering  such  possession,  a  writ 
of  assistance  may  issue  in  accordance  with  the  practice  of 
the  court." 

Before  a  writ  of  assistance  can  issue,  there  must  be  a 
judicial  investigation,  ascertaining  the  facts  justifying  such 
writ. 

The  last  clause  of  the  decree  gives  no  right  to  the  writ 
without  further  action  by  the  court. 

The  decree  is  affirmed. 


West  Chicago  St.  B.  B.  Go.  v.  Frances  Waniata^  Adminis- 
tratrix^ etc. 

1.  NBauaBNCB  Street  Car  Companies  must  give  Passengers  Reason- 
able  Opportunity  to  Alight — A  street  car  oompany  is  bound  to  afford  a 
psjasenger  a  reasonable  opportunity  to  alight  with  safety,  and  the 
crowded  oondition  of  a  car  is  no  excuse  for  lack  of  attention  to  a  request 
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of  a  passenger,  that  a  car  stop  for  him  to  get  off.  The  failure  of  a  con- 
ductor to  hold  a  car  until  a  passenger  has  a  reasonable  opportunity  to 
get  off  at  a  place  and  in  a  manner  that  would  not  subject  hiin  to  injury 
by  a  passing  team  drawing  another  car,  is  negligence. 

2.  Damage-^ot  Killing  a  Boy  FHw  Years  Ol^r— $3^000  not  Excessive. 
— A  judgment  for  $3,000  in  favor  of  the  administrator  of  a  boy  five  years 
of  age,  killed  through  the  negligence  of  the  defendant,  is  not  excessive 
compensation  for  such  killing. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Afiirmed. 
Opinion  filed  February  1, 1897. 

Statement  of  the  Case. 

This  was  an  action  by  Frances  Waniata,  as  aaministratrix 
of  the  estate  of  William  Waniata,  deceased,  to  recover 
damages  for  the  death  of  her  intestate,  caused  by  the  alleged 
negligence  of  the  West  Chicago  Street  Eailroad  Company. 

• 

Egbert  Jamieson  and  John  A,  Kose,  attorneys  for  ap- 
pellant. 

Francis  T.  Murpht,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  accident  happened  to  a  small  boy,  a  passenger,  while 
endeavoring  to  alight  from  one  of  defendant's  cars.  The 
deceased  was  out  with  his  mother,  who,  in  charge  of  several 
children,  having  ridden  on  the  car  to  her  destination,  at- 
temped  to  get  oflf.  The  car  stopped,  the  mother  with  a 
babe  in  her  arms  got  safely  oflf;  the  deceased,  five  years  of 
age,  attempted  to  follow  his  mother,  but  was  prevented  by 
the  crowded  state  of  the  car  from  keeping  close  to  her,  and 
got  off  from  the  opposite  side  of  the  car.  In  so  doing,  he 
was  struck  by  a  team  of  horses  drawing  one  of  appellant's 
cars,  in  a  direction  opposite  to  that  in  which  the  car,  whereon 
the  deceased  had  ridden,  was  going. 

It  is  probable  that  the  conductor  did  not,  in  the  crowd, 
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notice  that  the  deceased  was  trying  to  get  oflf,  as  the  car 
seems  to  have  started  and  gone  some  distance  before  he 
jumped. 

Appellant  was  bound  to  afford  the  deceased  a  reasonable 
opportunity  to  alight  with  safety.  The  crowded  condition 
of  its  car  is  no  excuse  for  lack  of  attention  to  the  request  of 
the  deceased  that  the  car  stop  for  him  to  get  off.  The  con- 
ductor was  bound  to  pay  heed  to  the  manifest  movements 
and  desire  of  the  deceased,  and  appellant  was  negligent  in 
not  holding  its  car  until  the  deceased  had  a  reasonable 
opportunity  to  get  off  at  a  place  and  in  a  manner  that  he 
would  not  be  injured  by  a  passing  team  drawing  another 
car. 

The  judgment  for  $3,000  not  being,  in  the  opinion  of  a 
majority  of  the  court,  excessive,  is  alfirmed. 


n.  K.  Combs  T.  New  Albany  National  Bank. 

1.  CoRPORATiONS—iS^fafM*  o/  Property  of.  When  Insolvent— The  Doe- 
trine  at  Law  and  in  Equity , — The  rule  that  the  assets  of  an  insolvent 
corporation  are  a  trust  fund  for  tlie  payment  of  creditors,  and  that  direct- 
ors can  receive  no  preference  or  advantage  from  their  insolvent  corpo- 
ration over  others,  is  purely  a  doctrine  of  equity,  and  until  a  court  of 
equity  acts,  an  assignment  of  property  made  by  an  insolvent  corporation 
to  its  directors,  or  some  of  them  which  is  otherwise  legal,  wiU  stand. 

Interyening  Claim,  in  an  attachment  suit.  Api>eal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
January  21,  1897. 

W.  N.  HoRNEE  and  Frank  M.  Lowes,  attorneys  for  appel- 
lant. 

Tennky,  McConnell  &  Coffeen,  attorneys  for  appellee. 

Mb.  Justice  Gaky  delivered  the  opinion  op  the  Court. 
This  is  a  contest  over  money  paid  into  court  by  a  gar- 
nishee; the  appellant  claiming  by  attachment  against  the 
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New  Albany  Eail  Mill  Company,  and  the  appellee  claiming  ' 
under  a  prior  assignment  of  the  fund  from  which  the  money 
came,  made  to  the  appellee  by  the  Mill  company. 

The  claim  of  the  appellant  is,  that  the  assignment  was 
made  when  the  Mill  company  was  hopelessly  insolvent,  and 
that  the  stock  and  management  of  the  Mill  company  and  of 
the  bank  were  both  mainly  in  the  same  hands,  so  that  an 
assignment  by  the  Mill  company  to  the  bank  was  fraudulent 
as  to  other  creditors,  under  the  doctrine  of  Beach  v.  Miller 
130  111.  162.  He  does  not  deny  the  fact  of  sufficient  consid- 
eration  for  the  assignment,  but  denies  the  right  of  the  Mill 
company  to  give  a  preference  to  the  bank  under  such  cir- 
cumstances. 

The  case  of  Eoseboom  v.  Whitaker,  132  111.  81,  followed 
in  Atwater  v.  American  Ex.  Bank,  152  111.  605,  decides  that 
where  a  stranger  to  a  corporation  has,  by  levy  of  attach- 
ment or  execution,  acquired  what  would  be  a  first  lien  upon 
tangible  property  of  a  corporation,  but  for  a  prior  void- 
able judgment  against  the  corporation — a  judgment  author- 
ized by  the  directors,  and  by  which  they  attempted  to  secure 
to  themselves  preferences  in  the  disposition  of  the  assets  — 
that  in  such  case  the  prior  judgment  being  by  proceedings 
in  chancery  avoided,  the  levy  for  the  benefit  of  the  stranger 
would  take  effect,  and  secure  to  him  a  preference,  as  if  the 
avoided  judgment  had  never  existed. 

Here  is  no  appeal  to  equity.  The  appellant  has,  at  most, 
only  such  a  hold  upon  the  fund  as  is  subject  to  prior  equi- 
table assignment.     Harlev  v.  Harlev,  67  111.  App.  138. 

This  is  a  proceeding  at  law.  The  assignment  is  such  as 
the  law  will  notice  when  it  comes  in  conflict  with  a  garnish- 
ment. The  fiduciary  character  of  the  officers  of  the  Mill 
company,  and  that  by  reason  of  their  interest  in  the  bank, 
they  were  unfaithful  in  the  duty  they  owed  to  the  general 
creditors  of  the  Mill  company,  is  purely  a  doctrine  of  equity, 
and  until  a  court  of  equity  acts,  the  assignment  must  stand. 

The  judgment  in  favor  of  the  appellee  is  affirmed. 
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1.  Affidavits— 5eaZ  Shows  Official  Character  of  Officer, — A  jurat 
with  the  seal  of  a  notary  public  impressed  was  signed  by  him  as  *'  clerk/' 
Held,  that  the  seal  was  enough  to  indicate  the  official  character,  and  that 
the  blunder  of  writing  '*  clerk"  at  the  end  of  his  name  when  nothing 
need  have  been  written  did  not  vitiate  the  affidavit. 

2.  Bill  of  Exceptions — When  Necessary.— When  a  plea  is  stricken 
from  the  files,  and  the  motion  and  ruling  of  the  court  in  that  respect  are 
not  preserved  in  a  bill  of  exceptions  they  are  not  part  of  the  record,  and 
can  not  come  before  this  court  for  consideration. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  February 
1,  1897. 

Thomas  J.  Walsh,  attorney  for  appellant 

Smith,  Shedd,  Underwood  &  Hall,  attorneys  for  appel- 
lee. 

Mr.  Justice  Gary  delivered  the  opinion  of  thb  Court. 

The  appellant  argues  one  question  and  the  appellee 
another,  and  they  are  both  right. 

The  Superior  Court  struck  out — if  we  may  read  the  rec- 
ord— the  plea  of  the  appellant  because  to  the  affidavit  of 
merits,  the  jurat,  with  the  seal  of  a  notary  public  of  Cook 
county  impressed,  was  signed  by  him  "  clerk." 

The  seal  was  enough  to  indicate  the  official  character,  and 
besides,  the  courts  take  notice  of  that  official  character. 
Chiniquy  v.  Catholic  Bishop,  41  111.  148;  Hertig  v.  People, 
159  111.  240;  Strieker  v.  Kubusky,  35  III  A  pp.  159. 

The  blunder  of  writing  "  clerk  "  at  the  end  of  his  name, 
when  nothing  need  have  been  written,  did  not  vitiate  the 
affidavit.  Kruse  v.  Wilson,  79  111.  233,  is  not  in  point  as  to 
circumstances,  but  is  upon  the  principle  that  irregularities 
in  affidavits  may  be  gotten  over  by  matter  extrinsic  of  the 
jurat. 
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Having  thus  shown  that  the  appellant  is  right*  we  proceed 
to  do  the  same  by  appellee. 

There  is  no  bill  of  exceptions.  In  Whiting  v.  Fuller,  22 
111.  33,  the  Supreme  Court  said  that  none  was  necessary  in 
a  case  like  this,  and  afterward  referred  with  approval  to 
that  case  in  Williams  v.  Reynolds,  86  111.  263. 

In  Snell  v.  Trustees,  58  111.  290,  the  court  held  that  in  the 
absence  of  a  bill  of  exceptions,  the  ruling  of  the  Circuit 
Court  in  striking  a  plea  from  the  files  was  not  before 
them  for  consideration;  and  said  that  they  had  frequently 
said  so. 

That  case  was  cited  and  followed  in  Reed  v.  Home,  73 
111.  598,  and  Harms  v.  Aufield,  79  111.  257,  and  cited  with 
approval  in  James  v.  Dexter,  113  111.  654,  and  Chi.,  R.  I.  & 
P.  Rv.  v.  Town  of  Calumet,  151  111.  512. 

Thus  the  latter  and  more  numerous  cases  prevent  us  from 
reviewing  the  action  of  the  court  in  striking  out  the  plea, 
and  the  judgment  is  affirmed. 


George  W.  Shannon  et  al.  y.  A.  Wolf  et  al. 

1.  Memorandum. — This  case  was  before  this  court  at  a  former  term 
and  is  reported,  with  the  title  reversed,  in  50  lU.  App.  396,  which  see  for 
a  statement  of  the  case  and  for  the  reasons  governing  the  decision 
herein. 

Intervening  Claim,  in  an  attachment  suit  Appeal  from  the  Supe 
rior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  January  21,  1897. 

Peck,  Miller  &  Starr,  attorneys  for  appellants. 
HoYNE,  FoLLANSBEE  &  O'CoNNOR,  attomeys  for  appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  case  was  here  once  before,  and  is  reported,  with  the 
title  reversed,  in  50  111.  App.  396. 
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The  judgment  then  appealed  from  was  there  reversed 
and  the  cause  remanded,  and  upon  another  trial  in  the 
Superior  Court  the  judgment  now  appealed  from  was  ren- 
dered in  conformity  with  the  opinion  of  this  court  as  above 
reported. 

Upon  such  second  trial  a  jury  was  waived,  and  the  cause 
was  submitted  to  the  court  upon  the  same  evidence,  and  no 
other,  that  was  adduced  upon  the  first  trial,  and  that  was 
before  us  upon  the  former  appeal.  The  record  now  before 
us  varies  in  no  essential  from  that  which  was  here  before, 
except  in  the  propositions  of  law  that  were  submitted  to 
the  trial  judge,  and  upon  which  he  held  in  accordance  with 
our  former  opinion. 

Under  such  circumstances,  it  is  only  necessary  for  us  to 
refer  to  our  former  statement  of  the  case  and  opinion,  as 
reported.  The  decision  then  given  is,  for  us,  the  law  of 
the  case,  and  the  judgment  is  affirmed. 


Whitney  &   Starrette  Company  t.  Thomas  O'Ronrke, 

1.  NBauQENCB— 0/  Independent  Contraetor^Employer  Not  Liable 
for. — The  rule  that  a  master  is  not  liable  for  the  negligence  of  an  inde- 
pendent contractor  is  not  affected  by  the  fact  that  the  contractor  is  paid 
the  cost  of  the  work  and  a  per  cent  instead  of  a  fixed  price. 

Trespass  on  the  Case,  for  personal  injuries.  Appecd  from  the  Superior 
Court  of  Ck)ok  County;  the  Hon.  James  Goooin,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed,  if  remittitm* 
to  $2,500  be  entered,  otherwise  reversed  and  remanded.  Opinion  filed 
January  7, 1897."^ 

Keep  &  Cboss,  attorneys  for  appellant. 

Edwin  Whiib  Mooeb  and  Russell  Whitman,  attorneys 
for  appellee. 

Mb.  Fbestdino  Justice  Shbpabd  delivebed  the  opinion 
of  the  coubt. 

The  appellant  corporation  was  sued  by  the  appellee  to 
recover  damages  for  an  injury  received  by  him  by  being  hit 
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by  a  board  that  fell  from  a  building  in  Chicago,  where  he 
was  at  work,  in  the  spring  of  1893,  and  the  judgnaent  for 
$5,000,  from  which  this  appeal  is  prosecuted,  was  recovered. 

The  building  was  owned  by  L.  Z.  Leiter,  and  the  appel- 
lant was  erecting  it  for  him  under  what  is  called  a  percent- 
age contract,  which  means,  as  we  understand  it,  that  appel- 
lant was  to  furnish  the  material  and  labor,  and  was  to  be 
paid  its  cost  with  a  percentage  added. 

Such  an  arrangement  between  appellant  and  Mr.  Leiter, 
the  owner,  made  the  appellant  an  independent  contractor, 
and  exempted  Leiter,  as  owner,  from  being  civilly  answer- 
able for  injuries  arising  from  acts  of  negligence  by  appel- 
lant in  the  performance  of  the  work.  IJale  v.  Johnson,  80 
111.  185;  Alexander  v.  Mandeville,  33  111.  App.  589. 

The  building,  at  the  time  the  accident  happened,  had 
reached  the  height  of  about  ten  stories,  and  work  upon  it 
was  being  pushed  at  night  as  well  as  in  the  day  time.  It 
was  about  midnight  when  the  board  fell  upon  appellee,  but 
where  it  came  from  was  a  question.  No  one  saw  it  in  the 
act  of  falling,  until,  at  least,  at  the  instant  it  struck  appellee. 

All  the  outside  scaffolding  had  been  removed,  but  there 
remained  a  board  covering  to  a  terra  cotta  sill  course,  or 
coping,  that  projected  a  foot  or  more  from  the  wall  of  the 
building.  Such  covering  was  of  boards  laid  lengthwise,  two 
boards  in  width,  and  was  for  the  purpose  of  protecting  the 
coping  from  being  chipped  or  broken  by  objects  that  might 
fall  upon  it. 

The  appellee  and  a  fellow-laborer  were  standing  upon 
the  ground,  engaged  in  hoisting  lime  in  a  barrel,  by  means 
of  a  rope  and  pulley,  from  the  ground  to  the  upper  story  of 
the  building,  and,  at  the  time  the  board  fell,  the  barrel  was 
descending  empty,  and  was  at  about  the  eighth  story. 

It  was  a  fair  conclusion  for  the  jury  to  draw,  from  the 
evidence,  that  the  board  that  struck  the  appellee  fell  from 
the  coping,  and  was  one  of  those  that  formed  the  covering 
to  it.  If  it  did  fall  from  there,  one  contention  of  appellant 
is,  that  it  was  caused  to  fall  by  the  negligence  of  appellee, 
or  his  co-servantj  by  negligently  permitting  the  ropes  with 
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Avhich  they  were  hoisting  to  catch  upon  it,  and  there  was 
evidence  that  tended  to  show  such  to  be  the  case,  a  witness 
for  appellant  testifying  that  appellee  and  his  co-servant  so 
stated  just  after  the  accident.  On  the  other  hand,  there 
was  evidence  that  from  the  distance — some  four  or  five 
feet — at  which  the  hoisting  pulley  was  hung  beyond  the 
building  line,  that  the  perpendicular  course  of  the  ropes 
and  barrel  was  entirely  free  from  the  coping  and  its  board 
covering,  and  that  neither  the  ropes  nor  the  barrel  were  in 
any  way  connected  with  the  falling  of  the  board. 

The  appellee  testified  that  Hogan,  his  co-servant,  was 
working  the  rope  at  the  time,  and  he  was  looking  up  and 
watching  the  barrel  as  it  came  down,  in  order  to  catch  it 
and  guide  it  into  the  lime  box,  and  was  positive  that  it  did 
not  hit  against  anything,  and  Hogan  testified  that  he  saw 
the  barrel,  from  the  time  it  started  downwards,  until  the 
board  fell,  and  that  the  barrel  was  then  at  about  the  ninth 
story,  and  did  not  strike  anything. 

An  examination,  made  immediately  after  the  accident, 
revealed  the  fact  that  a  board  was  missing  from  the  cover- 
ing to  the  coping,  and  that  another  was  hanging,  and  there 
was  testimony  that  the  board  that  hit  appellee  was  of  the 
same  size  and  looked  like  the  boards  that  remained  on  the 
coping;  and  there  was  also  evidence  tending  to  show  that 
at  some  time  before  the  accident  the  boards  upon  the  cop- 
ing had  become  loose  by  bricks  falling  upon  them. 

All  these  matters  were,  properly,  for  the  consideration  of 
the  jury,  and  the  verdict  must  be  regarded  as  having  set- 
tled them  in  favor  of  appellee  in  every  essential  requisite  to 
sustain  a  right  of  recovery  by  him,  and,  except  for  some 
other  ground,  the  verdict  and  judgment  will  have  to  stand. 

It  is  very  strenuously  insisted  that  the  appellants  are 
not  liable  in  any  event;  that  they  were  not  the  employers 
of  appellee,  and  hence  that  no  duty  of  master  to  servalit 
existed;  that  appellee  was  employed  by  and  was  under  the 
control  of  a  foreman,  who  was  in  charge  under  a  superin- 
tendent of  the  building  employed  by  the  owner. 

We  need  not  repeat  the  evidence  that  is  relied  upon  to 
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support  such  contention.  It  is  not  all  one  way,  as  is 
argued. 

Both  counts  of  the  declaration  alleged  that  the  appellant 
employed  the  appellee,  and  the  negligence  that  was  charged 
was  charged  as  being  the  negligence  of  the  appellant  and 
its  agents,  and  there  was  evidence  enough  to  support  the 
verdict  under  either  count  of  the  declaration. 

Criticism  is  made  concerning  the  giving  of  some  instruc- 
tions and  the  refusal  of  others;  but,  upon  a  consideration 
of  them  as  a  whole,  we  are  satisfied  that  no  substantial 
error  was  committed  in  regard  thereto. 

That  the  damages  awarded  are  excessive  we  think  is 
clear.  While  appellee  was  hurt  severely,  we  do  not  find  in 
the  evidence  anything  to  justify  so  large  an  award,  and, 
without  repeating  the  evidence,  we  will  merely  say  that 
unless  the  appellee  shall,  within  ten  days,  enter  a  remittitur 
down  to  the  sum  of  twenty-five  hundred  dollars,  the  judg- 
ment will  be  reversed  on  that  ground,  and  the  cause 
remanded  for  another  trial. 

Affirmed,  if  remittitur  be  entered  down  to  $2,500;  other- 
wise, reversed  and  remanded. 


Gnstave  A.  Bau  y.  Herman  J.  Trumbull. 

1.  Measure  op  Damaqep — Sale  of  Ooods,— The  measure  of  damages 
for  the  breach  of  a  contract  of  sale  and  delivery  of  goods  is  the  diflfer- 
ence  between  the  contract  price  and  the  market  price  at  the  place  fixed 
for  delivery  of  such  goods. 

2.  Sxi£S— Vendee's  Right  to  Recovery  for  a  Breach  of  Contract— 
Where  a  vendor  fails  to  deliver  goods  according  to  his  contract  of  sale 
the  vendee  is  not  bound  to  purchase  other  goods  to  supply  the  deficiency. 
He  may  recover  for  a  breach  of  the  contract  without  attempting  to 

do  so. 

3.  Instructions— TF7i6n  Misleading. — An  instruction  which  informs 
the  jury  that  a  memorandum  in  evidence,  as  evidence  of  a  contract,  is 
not  of  itself  a  contract,  is  calculated  to  mislead  the  jury  and  should  not 
be  given. 
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Assampsit,  for  breach  of  a  contract  of  sale.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  January  21,  1897. 

Eemy  &  Mann,  attorneys  for  appellant. 

William  A.  Ball  and  G.  B.  Andrews,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellant  sued  the  appellee  t9  recover  damages  for 
the  breach  of  an  alleged  contract  for  the  sale  by  appellee  to 
appellant  of  fifty  tons  of  turkey  feathers,  and  upon'a  trial 
by  jury  failed  to  recover,  and  judgment  went  against  him 
for  costs  and  he  has  appealed. 

It  was  admitted  that  after  a  conversation  held  in  appel- 
lee's place  of  business  in  Chicago  between  him  and  an  agent 
of  the  appellant,  who  was  a  dealer  in  feathers  in  New  York, 
the  following  paper  was  executed  by  appellee  and  delivered 
to  said  agent : 

"Chicago,  III.,  January  7,  1892. 

Sold  to  G.  Rau,  about  50  tons  full  fleece  turkey  body 
feathers  at  4}  cts.,  delivered  in  New  York.  One  car  Feb- 
ruary, one  car  March,  one  car  April,  one  car  May,  one  car 
June  and  one  car  July,  1892,  all  subject  to  sight  draft  on  B. 
L.  All  packed  in  strong  burlap  bags  and  weight  guar- 
anteed. 

H.  J.  Trumbull  &  Co.*' 

On  the  one  hand,  it  is  claimed  that  such  writing  expressed 
an  absolute  contract  of  sale,  and  on  the  other,  that  it  was 
only  a  memorandum  of  a  proposition  by  appellee  to  sell, 
which  required,  and  was  understood  to  be  subject  to,  accept- 
ance by  the  appellant,  the  agent  to  whom  it  was  delivered 
disclaiming  authority  to  close  a  bargain  at  that  time,  and 
evidence  in  support  of  each  contention  was  heard. 

At  the  time  the  above  writing  was  delivered  to  the  agent, 
he,  the  agent,  marked  in  ink,  on  another  piece  of  paper,  what 
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are  called  shipping  directions,  consisting  of  diamond  shaped 
lines  with  a  letter  "  E  "  in  the  middle,  and  left  it  with  the 
appellee. 

Upon  the  paper  containing  such  shipping  directions,  the 
appellee,  either  at  the  same  or  some  subsequent  time,  added 
in  his  own  handwriting,  in  pencil,  the  following: 

"  Strong  bags;  one  car  turkey  body  feathers;  shipment  for 
February,  1892,  March,  April,  May  and  June,  4}  delivered 
in  New  York;  to  be  notified  not  later  than  the  20th  of  each 
month  the  time  feathers  are  wanted.  Failure  to  notify  as 
above  releases  H.  J.  Trumbull  &  Co.  from  the  trade.  Jan- 
uary 7,  1892." 

It  is  in  dispute  when  this  pencil  memorandum  was  written. 
Appellee  testified  that  appellant's  said  agent  saw  him  write 
it,  and  read  it  himself  before  he  went  away.  On  the  con- 
trary, the  agent  testified  that  he  never  saw  it  until  it  was 
exhibited  to  him  while  testifying. 

The  first  quoted  contract,  or  proposition,  came  to  appel- 

.  lant's  hands,  and  two  days  after  its  date  he  wrote  and  sent, 

as  he  testified,  a  letter  to  the  appellee,  a  copy  of  which  is  as 

follows : 

"  New  York,  January  9,  1892. 
Messrs.  H.  J.  Trumbull  &  Co. 

Gentlemen  :  I  beg  to  confirm  the  order  given  you  by 
Mr.  A.  Saloman  for  fifty  tons  full  fleeced  turkey  body  feath- 
ers at  4ri  cents  per  lb.,  delivered  New  York,  one  car  load 
each  for  the  following  months  of  1892,  February,  March, 
April,  May,  June  and  July^  all  subject  to  sight  draft  on 
B/Lj  and  packed  in  strong  burlap  bags.  Weights  guar- 
anteed by  you.  Bales  to  be  marked  (R)  and  numbered  from 
one  up  on  each  shipment. 

It  would  be  more  convenient  for  me,  if  it  is  suitable  to 
you,  to  remit  on  receipt  of  documents  by  my  check.  Please 
inform  me  if  this  will  be  acceptable. 

I  shall,  for  each  shipment,  inform  you  about  two  weeks 
ahead  when  the  goods  must  be  in  New  Y  ork. 

Truly  yours, 
G.  Eau." 
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The  appellee  denied  the  receipt  of  such  letter.     That  the 

letter  of  that  date  was  written,  sent  to  and  received  by 

the  appellee,  is  reasonably  certain,  as  may  be  seen  by  the 

immediately  following  correspondence : 

Letter  from  appellee : 

"  New  York,  January  13,  1893. 

H.  J.  Trumbull  &  Co.,  Chicago,  111. 

Gentlemen  :     I  beg  to  confirm  my  letter  of  the  9th  inst., 

and  return  you  herewith  letter  received  not  intended  for  me. 

Yours  truly, 

G.  Rau." 
Letter  from  appellee  to  appellant : 

"  Chicaoo,  III.,  Jan.  15,  '92. 
G.  Rau,  Times  Building;  N.  Y. 

Dear  Sir  :  Yours  of  the  13th  is  to  hand,  which  seems 
to  be  one  on  us.  The  letter  intended  for  you  was  probably 
sent  to  some  one  else. 

We  meant  to  have  wrote  you  at  that  time;  inasmuch  as 
we  had  made  the  agreement  with  Mr.  Saloman,your  agent, 
to  sell  you  the  feathers  at  4f  cents,  delivered  in  New  York, 
subject  to  sight  draft  as  soon  as  shipped,  the  matter  must 
stand  that  way. 

Can  not  see  that  it  makes  any  material  diflFerence  to  you, 
inasmuch  as  we  guarantee  the  weights  and  quality  of  goods 
shipping. 

When  you  are  ready  for  a  car,  give  us  plenty  of  time, 
because  we  have  to  re-sack  all  here  before  shipping,  which 
will  probably  take  about  ten  days  for  each  carload. 

Yours  truly, 

H.  Trumbull, 
per  M." 

It  will  be  observed  that  in  this  letter  of  the  appellee, 
dated  January  15th,  he  refers  to  the  agreement  he  had  made 
'with  appellant's  agent,  of  which  appellant's  letter  of  the 
9th  was  a  confirmation,  and  in  replying  particularly  to  the 
proposition  of  appellant  to  pay  upon  receipt  of  documents, 
probably  meaning  shipments  or  bills  of  lading,  he  declines 
to  consent  to  such  proposition,  and  says  that  the  matter  mu  it 
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stand  as  agreed  with  the  agent,  "  subject  to  sight  draft  as 
soon  as  shipped." 

We  regard  this  subsequent  correspondence  as  entitled  to 
prevail  over  the  denial  on  the  trial,  by  appellee,  that  he 
received  the  letter  of  January  9th. 

Another  still  later  letter  of  appellant  also  referred  to  his 
letter  of  January  9th,  and  we  fail  to  find  in  any  of  the  let- 
ters of  the  appellee  any  disavowal  of  the  receipt  of  such 
letter.  We  are  satisfied  that  the  record,  when  considered 
altogether,  shows  conclusively  that  appellee  did  receive 
appellant's  letter  of  January  9th.  And,  therefore,  whether 
the  memorandum  of  sale  executed  and  delivered  by  appellee 
was  absolute,  or  depended  upon  an  acceptance  by  appellant, 
is  out  of  the  case,  for  if  the  latter  be  the  fact,  appellant's 
letter  of  January  9th  was  a  complete  acceptance  of  the 
contract. 

The  burden  was  upon  the  appellee  to  show  that  the  pen- 
cil memorandum  made  by  him  upon  the  separate  paper 
containing  shipping  directions  left  with  him  by  appellant's 
agent,  was  put  there  in  the  presence  and  knowledge  of  the 
agent  at  the  same  time  the  contract  of  sale  was  given,  and 
was  made  for  the  purpose  of  expressing  a  condition  upon 
which  such  contract  was  to  be  performed  by  appellee. 

This  the  appellee  has  failed  in  doing.  His  testimony  upon 
that  point  was  denied  in  every  essential  by  the  agent,  and 
no  other  person  testified  upon  that  point. 

Furthermore,  in  none  of  the  frequent  correspondence  that 
passed  between  the  parties,  concerning  the  carloads  that 
were  shipped  by  the  appellant  for  February  and  March,  was 
any  mention  whatever  made  by  either  party  of  any  such 
condition  as  existing,  although  the  correspondence  makes 
frequent  reference  to  shipments  being  made  so  as  to  meet 
certain  European  steamers  upon  which  appellant  apparently 
expected  to  reship  the  feathers  abroad.  It  was  not  until  in 
appellee's  letter  of  April  13,  1892,  that  any  mention  was 
made  of  any  understanding  concerning  shipments  being 
requested  by  any  particular  day  in  a  month,  and  it  was  then 
stated  as  "  according  to  understanding,"  but  without  saying 
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what  the  understanding  was.  Such  circumstance  tended,  to 
some  extent,  at  least,  to  cast  the  preponderance  and  weight 
of  evidence  upon  the  side  of  the  appellant,  and  certainly 
deprived  appellee  of  all  claim  to  a  preponderance  in  his 
favor. 

We  might  add  that  there  was  evidence  in  the  case  tend- 
ing to  show  that  in  April  an  advance  in  the  price  of  feathers 
in  New  York  occurred,  but  we  will  not  comment  upon  it. 

Under  such  circumstances,  the  claim  of  appellee  that  the 
pencil  memorandum  made  by  him  upon  the  paper  containing 
the  shipping  directions  was  a  part  of  the  contract  that  was 
made  with  apj>ellant's  agent,  must  fall. 

Among  the  instructions  given  for  the  appellee  was  the 
following : 

"  7.  The  jury  are  instructed  that  the  memorandum  in 
evidence  as  '  Plaintiff's  Exhibit  1,'  and  signed  H.  J.  Trum- 
bull, is  not  of  itself  a  contract.  That  to  make  it  a  binding 
contract  an  acceptance  thereof  by  the  plaintiff  or  some  one 
dply  authorized  by  him,  was  necessary." 

Bv  "  Plaintiff's  Exhibit  1,"  is  meant  the  contract  of  sale 
executed  by  appellee. 

To  say  the  least,  such  instruction  was  calculated  to  grossl}^ 
mislead  the  jury,  and  should  not  have  been  given  in  the 
form  in  which  it  was.  The  paper  was  evidence  of  a  con- 
tract, though  not  necessarily  conclusively  so,  but  to  tell  the 
jury  that  it  was  no  contract,  was  to  mislead  them  into  believ- 
ing that  it  was  not  even  evidence  of  one. 

Another  instruction,  the  second,  given  for  appellee,  was 
as  follows : 

"  2.  If  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  plaintiff  might  have  obtained  and  purchased,  deliv- 
ered in  New  York,  full  fleeced  turkey  body  feathers,  at  the 
several  times  when  the  plaintiff  claims  the  same  should 
have  been  delivered  in  New  York  by  the  defendant,  and  at 
a  price  not  exceeding  4f  cents  per  pound;  then  the  jury 
are  instructed  that  the  plaintiff  can  not  recover  in  this  case." 

Such  instruction  does  not  accurately  state  the  law.  It 
wa»  equivalent  to  telling  the  jury  that  though  the  appellee 
had  broken  his  contract,  yet  if  appellant  might  have  pur- 
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chased  feathers  in  any  market  in  the  world,  delivered  in 
New  York  at  the  price  contracted  for  by  appellee,  no  recov- 
ery, not  even  nominal  damages,  could  be  had. 

Such  is  not  the  law.  Appellant  was  not  bound  to  buy 
the  feathers  anywhere  to  be  entitled  to  a  recovery.  Sum- 
mers V.  Hibbard,  153  111.  102. 

Besides,  the  instruction  omitted  all  reference  to  the  quan- 
tity of  feathers  that  might  so  be  purchased.  There  was 
evidence  tending  to  show  that  feathers  became  scarce  as 
the  season  in  question  advanced.  And  an  instruction  that 
omitted  all  reference  to  the  price  at  which  feathers  sufficient 
to  satisfy  the  contract  could  be  bought  in  New  York  was  bad. 

We  do  not  mean  to  give  sanction  to  all  the  other  instruc- 
tions by  mentioning  only  these  two.  Some  of  them  are, 
surely,  close  up  to  the  line  of  error,  but  we  will  not  take 
time  to  consider  them.  Their  faults,  if  any,  can  be  avoided 
by  counsel  on  another  trial.  It  was  clearly  shown  that 
there  was  a  market  price  in  New  York,  during  the  months 
of  April,  May,  June  and  July,  1892,  for  feathers  of  the  kind 
bargained. 

The  measure  of  damages,  if  the  appellant  shall  be  entitled 
to  recover  more  than  nominal  damages,  is  the  difference 
between  the  contract  price  and  the  market  value  of  such 
feathers  in  New  York  at  the  time  they  should  have  been 
delivered.     Trunkey  v.  Hedstrom,  131  111.  204. 

There  being  a  market  price  for  feathers  in  New  York, 
the  evidence  of  the  market  value  of  feathers  in  Chicago, 
during  the  month  in  question,  was  only  admissible,  if  at  all, 
for  the  purpose  of  contradicting  or  explaining,  or  aiding, 
appellant's  evidence  concerning  the  market  value  in  New 
York,  in  view  of  the  evidence  tending  to  show  that  Chi- 
cago was  the  controlling  market  in  such  commodity. 

And  to  have  obviated  the  alleged  error  in  admitting  evi- 
dence of  the  Chicago  price,  an  instruction  that  such  evi- 
dence was  competent,  and  should  be  considered  only  in  aid 
of  determining  the  true  market  value  in  New  York,  should 
have  been  formulated  and  given  by  the  court. 

The  judgment  will  be  reversed  ard  the  cause  remanded 
for  another  trial. 
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Firemen's  Insaranee  Company  r.  Lillie  Horton.  m*  26»\ 

1.  Appellate  Court  Practice— P^-ejjentoiion  0/ Ca«e«—Jlfo/ion«. — 
A  mere  perfunctory  motion,  with  mere  perfunctory  action  thereon,  is 
not  such  a  presentation  of  a  case  in  the  trial  court  as  entitles  an  appel- 
lant to  the  judgment  of  an  .Appellate  Court  upon  the  question  of  whether 
tne  court  below  erred  in  overruling  a  motion  for  a  new  trial. 

Assnmpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  R.  S.  Tuthill,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
21,  1897. 

Statement  of  the  Case. 

This  was  an  action  upon  an  insurance  policy,  to  recover 
for  a  loss  sustained  to  household  goods  by  their  destruction 
by  fire  on  November  25,  1893. 

The  declaration  contained  two  counts,  to  which  the  gen- 
eral issue  was  filed,  and  a  notice  of  thirty-eight  special 
matters  of  defense. 

The  jury  rendered  a  verdict  against  the  appellant  for  the- 
sum  $1,522.95,  upon  which  a  judgment  was  rendered,  and 
an  appeal  taken  to  this  court. 

At  the  time  this  policy  was  issued  there  was  a  chattel 
mortgage  upon  these  household  goods,  or  a  portion  of  them,, 
dated  February  4,  1893,  for  $81.60,  upon  the  following  de- 
scribed property :  "  Thirty-four  yards,  more  or  less,  twelve 
yards  a-o  twenty-two  yards  rubber;  thirty-two  yards,  more 
or  less,  red  rug;  one  sofa  bed,  two  gent's  chairs,  two  parlor 
chairs,  three  Smyrna  rugs,  one  comforter;  eighteen  yards,, 
more  or  less,  ingrain  carpet." 

At  the  tinie  of  the  fire  there  was  $50  due  upon  this  mort- 
gage, which  was  outstanding  and  unreleased  of  record. 

The  policy  provides  that  "  if  the  interest  of  the  assured 
in  the  property  be  other  than  an  absolute  fee  simple  title, 
or  if  any  other  person  or  persons  have  any  interest  what- 
ever in  the  property  described,  whether  it  be  real  estate  or 
personal  property;  or  if  there  be  a  mortgage  or  other  in- 
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oumbrance  thereon,  whether  inquired  about  or  not,  it  must 
be  so  represented  to  the  company,  and  so  expressed  in  the 
written  part  of  the  policy,  otherwise  the  policy  shall  be 
void. 

Mrs.  Horton  testified  that  at  the  time  she  was  applied  to 
by  Charles  E.  Smith  to  insure  these  goods,  she  told  him 
that  there  was  a  mortgage  upon  the  goods,  and  that  they 
were  not  hers  until  they  were  paid  for,  and  that  he  replied, 
saying  that  was  all  right;  that  this  occurred  at  the  time 
she  paid  the  premium  and  before  the  policy  was  delivered; 
that  she  never  saw  any  one  else  concerning  said  insurance 
until  after  the  fire;  that  he  was  the  only  party  with  whom 
fihe  dealt;  that  the  goods  cost  $250,  and  that  there  was  $50 
due  on  them  at  the  time  of  the  fire. 

In  an  affidavit  for  continuance,  the  defendant  stated  "  that 
he,  the  said  Charles  E.  Smith,  acted  as  the  agent  of  the  said 
Lillie  Horton  in  obtaining  the  policy  of  insurance  sued  on 
in  this  case,  and  that  the  said  Lillie  Horton,  at  the  time  the 
policy  ^ued  on  was  obtained,  represented  and  stated  to  said 
Smith  that  she  owned  the  furniture  insured  or  to  be  insured 
in  said  policy,  free  from  incumbrance  of  any  kind,  with  the 
exception  of  the  piano,  but  that  she  did  not  own  the  piano, 
which  was  simply  leased  to  her." 

To  avoid  a  continuance  on  account  of  the  absence  of  said 
Smith,  the  attorneys  for  the  plaintiff  admitted  that  the  said 
Charles  E.  Smith,  if  present,  would  testify  to  the  alleged 
facts  as  stated  and  set  forth  in  said  affidavit. 

Mrs.  Horton  says  that  she  had  met  Mr.  Smith  many 
times  before,  and  he  had  asked  her  to  insure.  She  was 
then  asked : 

"  Q.  Had  Mr.  Smith  ever  done  any  business  for  you,  or 
since  that  time  ?    A.    No. 

Q.  Was  he  at  that  time  acting  for  you  or  for  the  com- 
pany ?    A.    He  was  soliciting  insurance." 

U.  P.  Smith  and  Wm.  J.  Ammen,  attorneys  for  appellant. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellee. 
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Mb.  Justice  Waterman  delfveked  the  opinion  of  the 
Court. 

The  bill  of  exceptions  in  this  case,  as  to  what  occurred 
upon  the  trial  of  the  cause,  contains  the  following : 

"  And  the  court  further  certifies  that  said  defendant,  by 
its  solicitor  or  otherwise,  did  not  appear  in  court  and  argue 
or  urge  said  motion  for  a  new  trial,  but  assented  to  the 
overruling  by  the  court  of  said  written  motion  for  a  new 
trial,  without  argument  of  the  points  set  forth  therein, 
and  without  reading,  or  in  any  way  presenting,  said  grounds 
for  a  new  trial  to  the  court,  and  the  court  did  not  hear  or 
see  said  grounds  or  written  motion  for  a  new  trial." 

On  December  1,  1896,  a  motion  was  made  to  amend  the 
bill  of  exceptions  by  striking  therefrom  the  clause  in  which 
it  was  stated  that  the  defendant  assented  to  the  overruling 
of  the  motion  for  a  new  trial.  The  court  thereupon 
amended  said  bill  of  exceptions,  and  the  clause  referred  to, 
so  as  to  read  as  follows : 

"  And  the  court  further  certifies  that  said  defendant  ap- 
peared by  its  solicitor,  but  said  solicitor  did  not  argue  or 
otfer  to  argue  said  motion  for  a  new  trial,  or  any  of  the 
points  stated  therein,  as  grounds  therefor,  nor  were  said 
points  or  grounds  of  said  motion  for  a  new  trial  formally 
read  or  stated,  or  shown  to,  or  considered  by  the  court,  but 
said  motion  was  overruled  and  denied  by  the  court  without 
any  argument  in  behalf  of  the  defendant  in  said  cause." 

Appellee  objected  to  this  amendment;  and  a  bill  of  excep- 
tions, containing  such  objections  and  exceptions,  and  certi- 
fying what  was  before  the  court  at  the  time  of  such  amend- 
ment, was  made. 

The  court  recites,  in  its  bill  of  exceptions  signed  on  De- 
cember 1,  1896,  that  the  order  amending  the  said  bill  of 
exceptions  "  was  made  upon  the  inspection  of  the  record, 
including  the  bill  of  exceptions,  and  that  no  other  evidence 
was  offered  by  either  party  or  heard  or  considered  by  the 
court  on  the  hearing  of  said  motion,  or  in  the  making  and 
entry  of  said  order." 

Whether  the  court  could,  upon  an  inspection  of  the  rec- 
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ord  that  had  been  made  at  the  March  term,  amend  it  at 
the  December  term,  there  not  being  in  such  record  anything 
showing  any  mistake  or  misprision  of  the  clerk,  is  a  ques- 
tion we  do  not  feel  called  upon  to  decide,  as  from  an  inspec- 
tion of  the  record,  as  amended,  it  appears  that  there  was  no 
proper  presentation  of  a  motion  for  a  new  trial. 

A  mere  perfunctory  motion,  with  mere  perfunctory  ac- 
tion thereon,  is  not  such  a  presentation  as  entitled  an  ap- 
pellant to  the  judgment  of  an  Appellate  Court  upon  the 
question  of  whether  the  court  below  did  not  err  in  over- 
ruling such  motion  for  a  new  trial.  Penn  v.  Oglesby, 
89  III.  110;  Alley  v.  Limbert,  35  111.  App.  592;  Smith  v. 
Kimball,  128  111.  583;  Clifford  v.  Drake,  110  111.  135; 
Brewer  v.  National  Union  Bldg.  Assn.,  64  111.  App.  161. 

The  judgment  of  the  Circuit  Court  affirmed. 


Chicago  General  Street  Railway  Co.  y.  Joseph  Capek. 

1.  Judgments — When  Not  to  Be  Reversed, — A  judgment  wiU  not  be 
reversed  for  a  refusal  to  admit  evidence  of  a  thing  of  wliich  no  offer  is 
made  except  bj  its  name,  and  of  which  the  record  discloses  nothing  but 
the  name. 

2.  Verdicts— -4flrai7wf  the  Weight  of  the  Evidence, -^Where  the  ver- 
dict is  against  the  decided  weight  and  preponderance  of  the  evidence, 
the  judgment  based  upon  it  ought  not  to  stand. 

8.  Presumption — Of  Ownership  from  the  Use  of  Names. — In  the  case 
of  railways  a  presumption  of  ownership  may  arise  from  the  fact  that 
the  name  of  the  corporation  is  painted  upon  cars  and  locomotives,  but 
such  presumption  is  not  conclusive, 

4.  Witnesses— Wetflr/i*  of  Testimony.-— The  testimony  of  witnesses 
who,  from  the  nature  of  their  connection  with  matters  in  controversy, 
have  aflirmative  knowledge  of  such  matters,  standing  imimpeached.  is 
entitled  to  greater  weight  than  those  who  speak  only  by  way  of  infer- 
ence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  189d.  Reversed  and  remanded. 
Opinion  filed  January  21,  1897. 
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Ennis  &  CoBURN,  attorneys  for  appellant. 
Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  was  injured  by  falling,  or  being  thrown, 
when  attempting  to  alight  from  an  electric  car,  which  he 
claims  was  operated  by  the  appellant,  on  April  29, 1894,  and 
recovered  a  verdict  for  $16,000,  upon  which  the  judgment 
was  entered  that  is  appealed  from. 

Speaking  generally,  the  defense  was  that  the  appellant 
neither  owned,  operated  or  controlled  the  car,  or  the  rail- 
way tracks  upon  which  it  ran,  at  the  time  the  injury  oc- 
curred, or  at  any  time  before  or  since;  and  the  argument  of 
appellant  is  mainly  confined  to  the  assigned  error  that  evi- 
dence which  would  have  tended  to  prove  such  fact  was 
excluded  from  the  jury. 

The  appellant  was  duly  organized,  on  December  22, 1892. 
as  a  corporation  for  the  purpose  of  constructing  and  operat- 
ing horse,  electric,  cable  and  dummy  street  railways  in  Chi- 
cago, "and  particularly,  for  the  purchase  of  the  franchise 
of  the  West  and  South  Towns  Street  Railway  Company," 
etc.  All  of  appellant's  witnesses  who  testified  on  that  sub- 
ject, testified  explicitly  that  appellant  never  did  any  busi- 
ness, because  it  was  unable  to  raise  money  for  the  purpose 
for  which  it  was  organized;  that  all  that  was  ever  done  by 
the  corporation  in  the  way  of  business,  was  to  attempt  to 
raise  funds  to  carry  out  the  intention  of  its  promoters  to 
procure  the  franchise  of  the  South  and  West  Towns  Com- 
pany and  operate  the  road  of  that  company,  but  that  it  was 
unsuccessful  in  such  attempt,  and  that  it  never  ran,  owned, 
operated,  managed  or  controlled  that  or  any  other  road,  or 
street  car  line. 

On  the  other  hand,  it  was  shown,  by  cross-examination  of 
appellant's  witnesses  and  by  witnesses  introduced  in  behalf 
of  appellee,  that  the  car  on  which  appellee  was  traveling 
when  injured,  had  the  name  of  appellant  painted  on  it,  and 


502  Appellate  Courts  of  Illinois. 

Vol.  68.]  Chicago  General  St.  Ry.  Co.  v.  Capek. 

that  stationery  was,  at  the  time  of,  and  subsequent  to  the 
accident,  used  by  whoever  did  operate  the  road,  on  which 
was  printed  the  words,  "  Office  of  Chicago  General  St.  Ry. 
Co.,  971  West  Twenty-second  street,  Chicago, ,  1893." 

One  or  more  employes  of  whichever  company  was  in  fact 
operating  the  road,  testified,  also,  that  they  understood  they 
were  working  for  the  appellant,  and  there  was  some  other 
evidence  that  tended  indirectly  to  show  that  the  appellant 
was  operating  the  road  at  the  time  of  the  injury. 

All  of  the  positive  evidence  of  the  ownership  or  operation 
of  the  road  or  car,  by  the  appellant,  was  explained  by 
officers  of  the  appellant,  who  testified  that  in  anticipation 
of  the  appellant  acquiring  the  franchise  of  the  Towns  Com- 
pany, and  in  the  belief  that  such  acquisition  would  become 
an  accomplished  fact,  the  car  in  question,  and  a  few  other 
cars,  were  painted  with  appellant's  name  on  them,  and  that 
stationery  was  so  prepared  and  sometimes  used,  and  the 
court  allowed  all  questions  to  appellant's  witnesses  as  to  the 
fact  of  whether  the  appellant  ever  acquired  the  franchise 
spoken  of,  or  operated  the  road,  to  be  answered,  and  their 
testimony  was  uniformly  and  explicitly  in  the  negative. 

At  the  time  of  the  incorporation  of  the  appellant,  the 
road  on  which  the  accident  occurred  was  owned  and  oper- 
ated by  the  said  West  and  South  Towns  Street  Railway 
Company,  and,  as  said,  the  appellant  corporation  was 
organized  for  the  principal  purpose  of  acquiring  the  fran- 
chise and  operating  the  road  of  said  Towns  Company. 

Several  of  appellant's  witnesses,  who  were  subscribers  to 
the  capital  stock  of  appellant,  and  were  officers  of  it,  and 
testified  that  the  appellant  never  acquired  or  operated  the 
road  of  the  Towns  Company;  testified,  also,  that  the  road 
was  operated  by  the  Towns  Company  at  the  time  of  the 
accident,  and  not  by  appellant. 

The  appellant  lays  much  stress  upon  the  refusal  by  the 
trial  court  to  admit  in  evidence  what  was  called,  in  the 
offers  that  were  made,  "  The  charter  of  the  Chicago  Gen- 
eral Railway  Company"  and  "the  charter  of  the  West  and 
South  Towns  Railway  Company,  and  the  lease  between  it 
and  the  Chicago  General  Railway  Company." 
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Upon  such  offer,  the  court  in  ruling  said :  ''  All  that  is 
necessary  for  you  to  do,  is  to  show  that  the  defendant 
was  not  running  the  road.  It  is  not  necessary  for  you  to 
show  who  was." 

We  could  not  concur  with  the  learned  judge  before  whom 
the  case  was  tried,  in  the  correctness  of  the  ruling  so  made 
by  him,  if  the  record  corroborated  the  statement  of  offer 
that  was  made. 

To  an  ordinary  jury,  the  fact  that  was  proved,  and  is  not 
denied,  that  appellant^s  name  was  painted  upon  the  car,  and 
that  stationery  bearing  appellant's  name  was  in  use  at  the 
oflBce  of  whoever  did  operate  the  road,  would  tend  very 
strongly  to  overcome  mere  negative  oral  testimony  that 
appellant  was  not  operating  the  road;  and  documentary 
proof  that  would  show  the  incorporation  of  another  com- 
pany, which  it  haxi  been  testified  was  operating  the  road, 
and  a  lease  between  it  and  another  corporation  which  had 
been  chartered,  would,  in  our  opinion,  have  been  competent 
and  material  evidence  for  the  jury  to  consider  in  determin- 
ing whether  or  not  the  appellant  was  operating  the  road 
when  the  injury  occurred. 

Such  affirmative  proof  would  have  had  a  tendency  to 
establish  the  negative  fact  that  appellant  was  not  operating 
the  road,  and  because  of  such  tendency,  would  have  been 
proper. 

But  we  may  not  consider  that  any  error  was  committed 
in  refusing  the  offers,  for  the  reason  that  the  statement  by 
counsel  of  what  was  offered  by  him  when  he  made  the 
offer,  as  already  quoted,  is  all  that  the  bill  of  exceptions 
discloses.  Whether  what  he  called  charters  and  a  lease 
were  in  fact  such,  or  were  mere  waste  paper  that  had  no 
connection  whatever  with  the  case,  there  is  no  way  of 
determining  from  anything  that  is  contained  in  the  record. 

A  judgment  may  not  be  reversed  for  a  refusal  to  admit 
evidence  of  a  thing  of  which  no  offer  is  made  except  by  its 
name,  and  of  which  the  record  discloses  nothing  but  the 
name. 

There    was,  however,  without    that  evidence,  such  a 
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decided  preponderance  and  weight  of  evidence  that  the 
appellant  did  not  own  or  operate  the  road  or  car  at  any  time, 
that  the  judgment  ought  not  to  stand. 

While  in  the  case  of  railways  a  presumption  of  owner- 
ship may  arise  from  the  fact  that  the  name  of  the  corpora- 
tion is  painted  on  cars  or  locomotives  (Ryan  v.  R  &  O.  R. 
E.  Co.,  60  111.  App.  612),  such  a  presumption,  like  others 
which  are  not  in  law  conclusive,  is  subject  to  beino:  rebut- 
ted, and  we  think  was  fairlv  rebutted  in  this  case. 

Several  witnesses  for  appellant,  who,  from  the  very  nature 
of  their  connection  with  the  appellant  corporation,  and 
with  the  Towns  Company,  knew  aflBrmatively  what  corpo- 
ration owned  and  operated  the  line  in  question,  testified 
positively  and  explicitly  that  the  appellant  did  not  own  or 
operate  it,  and  never  did. 

Such  evidence,  standing  unimpeached,  must  necessarily 
be  entitled  to  greater  weight  than  that  of  others  who  spoke 
only  by  way  of  inference. 

It  is  not  pretended  that  there  is  anything  in  the  case  that 
binds  the  appellant  by  way  of  estoppel  from  denying  its 
connection  with  the  accident,  unless  it  may  be  because  of 
its  name  being  painted  on  the  car,  and  that  we  regard  as 
having  been  satisfactorily  explained. 

The  judgment  of  the  Circuit  Court  will  accordingly  be 
reversed  and  the  cause  remanded. 


Charles  E.  Morrison^  Executor,  etc.  v.  A.  H.  Blackall 

et  aL 

Jolin  D.  Ware  v.  Charles  E.  Morrison^  Execator^  etc.^ 

et  al. 

1.  PRAcncK— TFaiT^er  a/  Proof  of  Undisputed  AUegation8.^A  per- 
son representing  himself  to  be  the  executor  of  one  of  the  parties  in- 
terested in  a  suit,  filed  a  petition  asking  that  he  be  made  a  party  to  the 
3uit,  as  such  executor,  and  an  order  was  entered  granting  such  petition. 
No  objection  was  made  to  such  order  and  no  one  questioned  the  truth  of 
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the  statements  of  the  petition  as  to  the  right  of  the  petitioner  to  sue  as 
executor.  Held,  that  under  the  circumstances,  no  objection  could  be 
made  on  appeal,  on  the  ground  that  formal  proof  was  not  made  by  such 
petitioner  of  his  right  to  sue  as  such  executor. 

2.  Landlord  and  Tenant— ^4mg/i??icwf  of  Lease—Lessor's  Right  of 
Action  on  Covenants  Running  vrith  the  Land. — Where  a  lessee  assigns 
his  whole  estate,  without  reserving  to  himself  a  reversion  therein,  a 
privity  of  estate  is  at  once  created  between  his  assignee  and  the  original 
lessor,  and  the  lessor  has  a  right  of  action  directly  against  the  assignee 
on  the  covenants  running  with  the  land,  one  of  which  is  to  pay  rent; 
and  this  rule  holds  although  the  rent  reserved  in  the  original  lease  is  not 
the  sum  fixed  by  the  assignment  to  be  paid  by  the  assignee. 

3.  &A^SE— Rights  and  Liabilities  of  an  Assignee  or  Receiver  of  the 
Lessee,  —Whether  an  assignee  or  receiver  will  become  the  assignee  of, 
or  bound  to  pay,  rent  provided  in  a  lease  held  by  the  insolvent,  is  for  the 
assignee  or  receiver  to  determine.  But  if  he  continues  to  remain  in 
occupancy  of  the  demised  premises,  beyond  a  reasonable  time  within 
which  to  make  an  election  as  to  what  he  will  do  in  that  regard,  he  will 
be  presumed  to  have  elected  to  assume  the  lease,  and  will  be  bound  to 
pay  the  rent  provided  thereby. 

4.  Same — Right  of  Landlord  to  Collect  Rent  of  Assignee  of  Lease. — 
Where  a  lessee  assigns  his  whole  estate,  a  privity  of  estate  is  at  once 
created  between  his  assignee  and  the  original  lessor,  and  a  court  of 
eq[uity  should  order  the  payment  of  the  rent  to  the  original  lessor,  by  a 
receiver  of  the  assignee,  there  being  no  reason  why  it  should  pass  through 
the  hands  of  the  lessee. 

5.  Same — Liability  of  Assignee  of  Lease  to  Lav  dlord, — Where  a  lessee 
assigns  his  whole  estate,  a  privity  of  estate  is  at  once  created  between 
his  assignee  and  the  origmal  lessor,  and  the  assignee  is  bound  to  see 
that  the  rent  reserved  in  the  lease  is  paid  to  the  original  lessor,  and  a 
payment  to  the  lessee  will  not  release  him. 

InterTening  Petitions,  against  a  receiver.  Appeals  from  the  Su- 
parior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge, 
presiding.  Consolidated  by  order  of  the  Appellate  Court.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed  in  part,  reversed  in  part, 
and  remanded  with  directions.    Opinion  filed  January  21,  1897. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  order  entered  by  the  Superior 
Court  of  Cook  County  in  a  receivership  proceeding,  wherein 
appellant  Morrison  and  appellees  A.  H.  Blackall  &  Son,  and 
the  Chicago  Title  &  Trust  Company,  as  assignee,  were  inter- 
vening petitioners.  The  order  was  entered  April  28,  1895, 
and  directed  the  payment  of  rent  by  the  receiver,  James  W. 
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Nye,  for  the  premises  No.  121  South  Clark  street,  Chicago, 
Illinois,  as  hereinafter  set  forth. 

In  the  proceedings  it  appeared  that  on  December  2, 1891, 
Ezekiel  Morrison  executed  a  lease  to  A.  H.  Blackall  &  Son 
for  the  first  floor  and  basement  of  the  premises  known  as 
number  121  South  Clark  street,  Chicago,  Illinois,  at  an 
annual  rental  of  $8,500,  or  $708.33  per  month,  for  a  period 
of  five  years.  Afterward,  A.  H.  Blackall  &  Son  leased  the 
same  premises  to  the  Economical  Drug  Company,  from 
May  1,  1892,  to  April  30,  1897,  for  a  rental  of  $10,000  per 
annum.  Two  thousand  five  hundred  dollars  was  paid  in  cash 
by  the  Economical  Drug  Company  to  A.  H.  Blackall  &  Son 
on  this  lease,  as  security  for  the  rent  for  February,  March 
and  April,  A.  D.  1897,  being  the  last  three  months  of  the 
term  of  said  lease,  the  lease  providing,  as  to  this,  "  that  the 
same  is  to  be  forfeited  to  the  parties  of  the  first  part  as 
liquidated  damages  in  case  of  the  failure  of  the  party  of  the 
second  part  to  carry  out  the  covenants  and  prompt  payment 
of  the  rent  reserved  under  this  lease." 

On  July  12,  1893,  James  W.  Nye  was  appointed  by  the 
Superior  Court  of  Cook  County  receiver  of  the  Economical 
Drug  Company,  on  a  bill  filed  by  various  judgment  creditors. 

The  receiver  was  authorized  by  the  Superior  Court  to 
continue  the  retail  drug  business  of  the  Economical  Drug 
Company,  and  paid  rent  to  A.  H.  Blackall  &  Son  at  the 
rate  of  $833.33  per  month,  or  $10,000  per  year,  until 
July,  1894:.  These  payments  were  made  on  the  express 
written  agreement  that  James  W.  Nye  was  not  to  be  held, 
either  personally  or  as  receiver  of  the  Economical  Drug 
Company,  as  assuming  the  burdens  of  the  BlackjiU  lease, 
except  to  pay  rent  under  the  order  of  the  court  for  the 
occupancy  of  the  premises.  A  short  time  prior  to  July, 
1894:,  receiver  Nye  learned  that  A.  H.  Blackall  &  Son  were 
insolvent  and  about  to  fail,  and  on  the  23d  day  of  Julj^ 
1894,  A.  H.  Blackall  &  Son  made  a  voluntary  assignment, 
in  the  County  Court  of  Cook  County,  to  the  Chicago  Title 
&  Trust  Company,  as  assignee.  Shortly  thereafter  the 
assignee  filed  a  disclaimer  of  the  Morrison  lease  in  the 
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County  (3ourt  of  Cook  County.  The  receiver  did  not  pay 
two  checks  of  $250  each,  which  had  been  given  for  the  bal- 
ance due  for  rent  for  July,  1894. 

Proceedings  were  instituted  by  Morrison  against  the 
Blackalls,  the  Economical  Drug  Company,  and  the  receiver, 
before  a  justice  of  the  peace,  in  forcible  detainer,  to  termi- 
nate the  lease  between  Morrison  and  the  Blackalls.  About 
the  same  time  petitions  were  filed  in  the  Superior  and 
County  Courts  on  behalf  of  Morrison  for  the  possession  of 
the  premises.  On  September  28,  1894,  the  Chicago  Title 
&  Trust  Company,  as  assignee  of  A.  H.  Blackall  &  Son, 
filed  its  petition  in  the  receivership  proceeding,  claiming 
rent  from  the  receiver  under  the  Blackall  lease  at  the  rate 
of  $10,000  a  year.  Subsequently  the  Chicago  Title  & 
Trust  Company  filed  several  amended  and  supplemental 
petitions,  claiming  accruing  rents  for  various  months.  On 
the  9th  day  of  April,  1895,  Morrison  and  the  Blackalls,  by 
separate  petitions,  were  made  parties  complainant  to  and 
adopted  the  petitions  of  the  Chicago  Title  &  Trust  Com- 
pany, so  far  as  the  matters  therein  set  forth  apply  to  their 
respective  interests.  On  October  18, 1894,  appellant  John 
D.  Ware,  as  a  judgment  creditor  of  the  Economical  Drug 
Company,  filed  his  answer  and  cross-petition,  setting  up  that 
the  premises,  121  South  Clark  street,  had  greatly  deterio- 
rated, and  that  the  rental  value  of  $10,000,  or  even  $8,500  a 
year,  was  excessive,  and  that  the  location  had  become  unde- 
sirable, and  that  the  receiver  was  willing  to  move  out.  A 
liearing  was  finally  had  in  the  Superior  Court,  and  a  decree 
entered  on  April  28,  1895,  ordering  the  money  to  be  paid  as 
follows: 

1.  Five  hundred  dollars  to  be  paid  by  the  receiver  to 
Moses,  Pam .  &  Kennedy,  as  solicitors  for  the  Chicago  Title 
&  Trust  Company,  assignee  of  A.  H.  Blackall  &  Son,  for 
the  back  rent  of  July,  1894,  for  which  checks  had  theretofore 
been  issued  by  the  receiver  to  A.  H.  Blackall  &  Son. 

2.  Four  thousand  five  hundred  and  eighty-two  dollars 
and  thirty  cents  to  be  paid  by  the  receiver  to  Moses,  Pam 
&  Kennedy,  as  solicitors  for  A.  H.  Blackall  &  Son,  for  rent 
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for  the  months  of  August,  September,  October,  November 
and  December,  1894,  and  January,  February,  March,  and  up 
to  April  16,  1895,  for  the  premises,  121  South  Clark  street, 
at  the  rate  of  $833.33  a  month,  or  $10,000  a  year,  being 
87,082.30,  less  the  sum  of  $2,600,  the  amount  paid  in  ad- 
vance by  the  Economical  Drug  Company  to  A.  H.  Black- 
all  &  Son.  The  petition  of  Charles  E.  Morrison,  executor 
of  the  estate  of  Ezekiel  Morrison,  deceased,  was  dismissed 
for  want  of  equity.  From  this  order  appeals  were  prayed 
by  appellant  Charles  E.  Morrison,  as  executor,  and  by 
appellant  John  D.  Ware,  judgment  creditor. 

John  C.  Soovel,  attorney  for  Charles  E.  Morrison,  Ex'r, 
etc. 

Keep  &  Cross,  attorneys  for  John  D.  Ware. 

MosES,  Pam  &  Kennedy,  attorneys  for  appellees  BlackaU 
&  Son  and  Chicago  Title  &  Trust  Co.,  assignee. 

Newman,  Northbup  &  Levinson,  attorneys  for  appellee 
James  W.  Nye,  receiver,  etc. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  urged  that  the  appellant  Charles  E.  Morrison,  exec- 
utor of  the  estate  of  Ezekiel  Morrison,  deceased,  is  not  en- 
titled to  prosecute  either  of  these  appeals,  because  he  did 
not  make  formal  proof  of  the  death  of  Ezekiel  Morrison, 
and  that  he  was  his  duly  constituted  executor. 

Charles  E.  Morrison,  as  such  executor,  on  the  9th  of 
April,  1896,  came  into  court,  asking  that  he  be  made  a  party, 
as  such  executor,  to  the  various  petitions,  already  filed,  of 
the  Chicago  Title  &  Trust  Company,  as  assignee,  and  upon 
the  same  date  A.  H.  and  E.  S.  BlackaU,  appellees,  came, 
asking  that  they  be  made  parties  complainant  to  the  various 
petitions  of  the  assignee;  and  thereupon  an  order  of  court 
was  made,  allowing  said  Morrison,  as  such  executor,  and  A. 
H.  and  E.  S.  BlackaU,  to  become  parties  to  the  proceeding, 
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and  to  file  their  petitions  therein.  Thereafter,  on  the  28th 
of  April,  1896,  said  Morrison,  as  such  executor,  filed  an 
amended  petition. 

No  objection  appears  to  have  been  taken  in  the  court  be- 
low to  the  order  allowing  said  Charles  E.  Morrison,  as  such 
executor,  to  become  and  be  a  party  to  the  said  proceedings, 
and  throughout  he,  after  his  appearance,  was  treated  as  be- 
ing such  executor,  no  one  questioning  the  truth  of  his  rep- 
resentations in  that  regard. 

The  Chicago  Title  &  Trust  Company,  in  a  petition  by  it 
filed  in  said  matter,  made,  among  others,  the  following  alle- 
gation :  "  Petitioner  further  shows  that  said  Ezekiel  Morri- 
son died  testate,  and  that  Charles  E.  Morrison  is  the 
executor  of  the  last  will  and  testament  of  said  Ezekiel  Mor- 
rison, and  is  acting  as  such." 

Appellees  A.  H.  and  E.  S.  Blackall  became  parties  to 
such  petition,  adopting  the  statements  therein  so  far  as 
applicable  to  their  rights,  which  petition  was  offered  in 
evidence  bv  said  Charles  E.  Morrison. 

We  think  that  under  the  circumstances,  it  is  now  too  late 
to  object  that  formal  proof  was  not  made  by  said  Charles 
E.  Morrison  of  the  death  of  Ezekiel  Morrison,  and  of  the 
appointment  of  him,  Charles,  as  executor. 

Ezekiel  Morrison  leased  to  Blackall  &  Son  the  premises 
known  as  121  South  Clark  street,  at  a  rental  of  $8,500  per 
annum,  for  a  term  ending  April  30,  1897.  Thereafter,  on 
the  2d  day  of  December,  1891,  Blackall  &  Son  leased  the 
same  premises  to  the  Economical  Drug  Compan}',  at  a 
rental  of  $10,000  per  annum,  for  a  term  ending  on  the  30th 
day  of  April,  1897.  The  term  of  each  of  the  leases  expired 
at  the  same  moment. 

Where  a  lessee  assigns  his  whole  estate,  without  reserving 
to  himself  a  reversion  therein,  a  privity  of  estate  is  at  once 
created  between  his  assignee  and  the  original  lessor,  and 
the  lessor  then  has  a  right  of  action  directly  against  the  as- 
signee on  the  covenants  running  with  the  land,  one  of  which 
is  that  to  pay  rent,  because  such  assignment  of  the  entire 
term,  there  being  no  reversion  in  the  assignor,  creates  a 


510  Appellate  Courts  of  Illinois. 

Vol.  68.]  Morrison  v.  BlackaU. 

M — ■  ■ .  ■  ■ ■    ■  ■ — . 

privity  of  estate  between  the  original  lessor  and  the  assignee 
to  whom  the  entire  estate  formerly  held  by  the  assignor  has 
passed,  so  that  there  then  exists  only  two  estates,  that  of 
the  original  lessor,  as  owner  and  entitled  to  reversion,  and 
that  of  the  assignee,  who  holds  for  a  term  as  a  tenant,  being 
bound  to  restore  the  premises,  not  to  bis  assignor,  but  to 
the  original  lessor.  Sexton  v.  Chicago  Storage  Co.,  129 
111.  318. 

And  this  rule  holds,  although  the  rent  reserved  in  the 
original  lease  is  not  the  sum  fixed  by  the  assignment  to  be 
paid  by  the  assignee. 

Unless,  therefore,  there  was  in  the  lease  made  by  BlackaU 
&  Son  to  the  Economical  Drug  Company  some  provision 
preventingt  he  operation  of  the  before-mentioned  rule  of 
law,  the  effect  of  such  lease  was  to  create  a  privity  of  estate 
between  Morrison  and  the  Economical  Drug  Company,  and 
render  it  liable  to  pay  him  rent. 

Upon  the  hearing  in  the  court  below,  this  lease  could  not 
readily  be  found;  counsel  therefore  stipulated  as  to  the  com- 
mencement and  end  of  the  respective  terms  created  by  each 
of  said  leases,  and  also  as  to  the  amount  of  rent  reserved  in 
each,  and  the  fact  of  the  payment  of  the  sum  of  $2,500  by 
the  Economical  Drug  Company  to  BlackaU  &  Son  for  the 
last  three  months  of  the  term  of  said  lease,  with  the  condi- 
tion as  to  the  forfeiture  of  the  same  before  mentioned. 

Counsel  were  not  able  to  agree  that  the  foregoing  were 
all  the  provisions  of  the  lease,  Mr.  Moses,  as  counsel  for  A. 
H.  BlackaU  &  Son,  stating :  "  There  are  the  usual  provis- 
ions in  the  lease  which  are  current  in  Chicago,  and  which 
do  not  bear  upon  this  controversy." 

In  the  absence  of  any  more  definite  agreement  than  this 
as  to  the  further  provisions  of  the  lease,  or  in  the  absence 
of  any  evidence  that  there  was  any  provision  of  the  lease 
preventing  the  operation  of  the  well  known  rule  of  law  in 
case  of  the  assignment  b}'  a  lessee  of  his  entire  term,  it  must 
be  presumed  that  there  was  no  such  provision.  Such  being 
the  case,  it  follows  that  by  the  assignment  by  the  Blackalls 
to  the  Economical  Drug  Company,  a  privity  of  estate  was 
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created  between  Morrison  and  said  company,  and  it  became 
liable  to  pay  him  the  rent  which  he  was  entitled  to  receive 
from  Blackall  &  Son,  namely,  at  the  rate  of  $8,500  per  an- 
num, payable  monthly  in  advance. 

During  the  course  of  the  proceedings  in  the  court  below, 
Morrison,  n.ot  obtaining  his  rent  according  to  the  terms  of 
his  lease,  served  notice  that  he  had  elected  to  determine  the 
same,  and  began  proceedings  in  forcible  detainer,  which 
proceedings  were  afterward  abandoned. 

The  receiver  of  the  Economical  Drug  Company,  who  was 
then  in  possession  of  the  premises,  might  have  acceded  to  the 
demand  so  made  by  Morrison,  and  yielded  possession  of  the 
premises,  and  thus  terminated  all  liability  resting  upon  him 
personally,  or  upon  the  estate  which  he  represented,  to  pay 
rant.  Instead  of  doing  this,  he  continued  to  remain,  and  it 
appears  that  Mr.  Morrison,  desiring  to  prosecute  proceed- 
ings in  forcible  detainer,  was  resisted,  both  the  County 
Court  and  the  Superior  Court  refusing  to  give  him  leave  to 
prosecute  such  suit  in  a  justice  court;  whereupon  Morrison 
abandoned  his  attempt,  and  permitted  the  receiver  to  remain 
in  possession.  Such  abandonment,  coupled  with  the  re- 
ceiver's refusal  to  yield,  and  continuance  in  possession, 
served  to  keep  alive  the  lease,  and  amounted  to  a  rescission, 
by  mutual  agreement,  of  the  notice  to  terminate  the  lease 
and  the  attempt  to  get  possession. 

It  is  urged  that  the  receiver,  while  in  possession,  was 
bound  to  pay,  neither  to  Blackall  &  Son,  or  to  Morrison, 
the  rent  provided  in  either  of  the  leases,  but  is  obligated 
for  only  a  reasonable  rent,  which,  it  is  insisted,  was  much 
less  than  the  sum  fixed  in  either  lease;  and  what  was  said 
by  this  court  in  Williard  v.  World's  Fair  Encampment  Co., 
59  111.  App.  336,  to  the  effect  that  in  that  case,  the  assignee 
was  bound  to  pay  a  reasonable  sum  for  the  use  and  occupa- 
tion of  leased  premises  as  a  part  of  the  expense  of  adminis- 
tration, is  cited  as  authority  for  the  above  mentioned  con- 
tention. ^  What  is  there  said  was  in  reference  to  the  facts 
of  that  case,  and  does  not  purport  to  be  a  general  statement 
of  the  obligation  resting  upon  either  receivers  or  assignees 
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in  respect- to  leases  belonging  to  the  estates  which  they 
represent. 

We  regard  the  rule  to  be,  that  a  receiver  or  an  assignee 
of  an  insolvent  may  accept  the  trust  conferred  upon  him 
without  becoming  the  assignee  of  any  lease  held  by  the  in- 
solvent. Whether  such  assignee  or  receiver  will  become 
the  assignee  of  or  bound  to  pay  rent  provided  in  a  lease 
held  by  the  insolvent,  is  for  the  assignee  or  receiver  to 
determine.  He  has  a  right  to  elect  what  he  will  do  in  this 
regard,  and,  if  the  landlord  take  no  action,  a  reasonable  time 
within  which  to  make  such  election.  If  he  continue  to  re- 
main in  occupancy  of  the  demised  premises  beyond  such 
reasonable  time,  he  will  be  presumed  to  have  elected  to 
accept  the  lease,  and  will  be  bound  to  pay  the  rent  provided 
thereby.     Smith  v.  Goodman,  149  111.  75. 

In  the  present  case,  it  appears  that  the  receiver,  upon  his 
petition  on  the  12th  of  July,  1893,  obtained  from  the  court 
authority  to  carry  on  the  business  of  the  Economical  Drug 
Company,  at  the  leased  premises,  and  under  such  order  con- 
tinued so  to  do  up  to  April  15,  1895.  The  receiver,  having 
thus  elected  to  accept  the  lease,  is  bound  to  pay  the  rent 
provided  for  therein. 

It  is  urged  by  Blackall  &  Son,  that  although  it  should 
be  found  that  by  their  assignment  to  the  Economical  Drug 
Company,  a  privity  of  estate  was  created  between  Morrison 
and  said  company,  and  thus  it  became  liable  to  pay  Morrison 
rent,  yet  the  order  of  the  court  should  be  that  the  receiver 
pay  to  Blackall  &  Son  rent  at  the  rate  of  $8,500  per  annum, 
and  to  Morrison  at  the  rate  of  $1,500  per  annum;  that  the 
court  is  passing  upon  only  the  legal  rights  of  the  parties, 
and  will  not  take  notice  of  equitable  rights  or  obligations, 
nor  regard  the  fact  that  Blackall  &  Son  are  and  were  in- 
solvent, so  that  they  were  unable  to  respond  to  the  demand 
of  Morrison  upon  them  for  rent. 

It  is  quite  true  that  in  the  main,  the  court  below  was 
passing  upon  the  legal  rights  of  the  parties,  yet  the  .proceed- 
ing under  which  the  parties  were  brought  into  court  was 
an  equitable  one,  and  all  the  orders  from  which  these  ap- 


First  District-^October  Term,  1896.      513 

Morrison  ▼.  Blackall. 

peals  are  prosecuted  were  orders  made  in  chancery.  In 
some  respects  the  proceedings  in  the  court  below  were 
quite  informal,  the  evident  intention  of  all  the  parties  being 
that  all  the  facts  should  be  presented  to  the  court,  that 
therefrom  the  court  might  make  such  order  as  was  proper 
in  the  premises.  In  the  presentation  of  the  appeals  to  this 
court  the  same  disposition  has  been  evinced. 

A  court  of  equity  delights  to  do  entire  justice,  and  not 
by  halves,  and  this  justice  it  will,  if  possible,  do  straight- 
forwardly, and  not  by  indirection. 

The  obligation  of  the  Economical  Drug  Company  to  pay 
rent  to  Morrison,  under  the  privity  of  estate  with  him,  is  a 
legal  one,  and  there  is  no  reason  why  such  payment  should 
be  ordered  to  be  made  through  the  hands  of  the  Blackalls. 

The  $2,500  paid  by  the  Economical  Drug  Company  to  A. 
H.  Blackall  &  Son,  at  the  time  its  lease  was  made,  was  for 
the  last  three  months  of  its  term,  and  it  was  stipulated  in 
the  lease  that  such  payment  should  be  forfeited  in  case  the 
Economical  Drug  Company  did  not  fulfill  the  provisions  of 
its  lease;  such  sum  of  money,  by  such  payment,  became  at 
once  the  property  of  A.  H.  Blackall  &  Son,  but  the  pay- 
ment was  in  no  wise  a  discharge  of  any  portion  of  the  obli- 
gation of  said  Drug  Company  to  Mr.  Morrison;  his  right  to 
the  rent  provided  for  in  the  lease  by  him  made,  and  the 
obligation  of  the  Economical  Drug  Company  to  pay  it, 
remained  the  same.  If,  at  the  making  of  the  lease  by  the 
Blackalls  to  the  Drug  Company,  it  had  paid  to  them  the 
rent  for  the  entire  term,  such  payment  would  not  have 
aflfected  the  right  of  Morrison  to  recover  from  it  the  rent  to 
which  he  was  entitled  under  the  lease  by  him  made.  In  the 
present  controversy,  the  rights  of  Morrison  against  Blackall 
&  Son  are  not  under  consideration,  as  he  is  not  attempting 
here  to  recover  anything  from  them. 

The  order  of  the  Superior  Court  as  to  the  payment  of 
$.500  to  Moses,  Pam  &  Kennedy,  as  solicitors  for  the  as- 
signee of  A.  H.  Blackall  &  Son,  is  affirmed,  and  the  Superior 
Court  is  directed  to  order  the  receiver  to  pay,  also,  interest 
at  five  per  cent  per  annum  on  said  $500,  from  the  31st  day 
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of  July,  1S94,  to  the  date  of  said  decree,  said  pa 3^1116111  of 
interest  to  be  made  to  Moses,  Pam  &  Kennedy,  as  solicitors 
for  the  assignee  of  A.  H.  Blackall  &  Son. 

The  order  dismissing  the  petition  of  Charles  E.  Morrison, 
executor,  is  reversed. 

The  order  of  the  Superior  Court  as  to  the  payment  of 
$4,582.30  to  Moses,  Pam  &  Kennedy,  as  solicitors  for  A. 
H.  Blackall  &  Son,  is  reversed,  and  this  cause  is  remanded 
to  the  Su|ierior  Court,  with  directions  to  order  the  receiver 
to  pay  to  Charles  E.  Morrison,  as  executor  of  the  estate  of 
Ezekiel  Morrison,  deceased,  the  sum  of  $708.33  for  each  of 
the  months  of  August,  September,  October,  November  and 
December,  1894,  and  January,  February  aind  March,  1895, 
and  at  that  rate  per  month  up  to  April  15,  1895,  together 
with  interest  thereon  at  the  rate  of  five  per  cent  per  annum 
for  each  of  said  monthly  payments,  from  the  first  of  each  of 
the  respective  months  for  which  such  payment  is  to  be  made; 
and  to  order  the  said  receiver  to  pay  to  Moses,  Pam  & 
Kennedy,  as  solicitors  for  A.  H.  Blackall  &  Son,  the  sum 
of  $125  per  month  for  the  months  of  August,  September, 
October,  November  and  December,  1894,  and  January, 
February  and  March,  1895,  and  up  to  April  15,  1895,  to- 
gether with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  the  first  day  of  each  of  the  respective  months 
for  which  such  payment  is  to  be  made. 

Affirmed  in  part,  and  reversed  and  remanded  in  part, 
with  directions. 


Firemen's  Insurance  Company  v.  James  A.  Hogan^ 

Collector^  etc. 

1,  Taxes— On  Stock  and  Franchise  of  Corporation — When  not  En- 
joined  as  Arbitrary  and  Unreasonable, — A  corporation  filed  a  bill  to  en- 
join the  collection  of  taxes  on  ita  franchise  and  capital  stock.  The  bill 
alleged  that  the  statement  required  by  law  had  been  prepared  and  deliv- 
ered to  the  assessor,  but  did  not  show  what  were  the  particulan  of  such 
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statement;  it  also  claimed  that  the  State  board  of  equalization  had  dis- 
regarded such  statement  and  made  an  arbitrary  and  mireaaonable  tax 
upon  the  pn>perty  of  the  complainant.  Hdd,  that  a  comparison  of  the 
assets  and  liabilities  of  the  corporation,  as  set  forth  in  such  statement, 
may  have  shown  that  the  actual  intrinsic  value  of  the  shares  was  very 
considerable,  and  that  a  demurrer  to  the  bill  was  properly  sustained. 

Bill,  to  enjoin  the  collection  of  taxes.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Jan- 
uary 21,  1897. 

U.  P.  Smith,  attorney  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Gaby  delivered  the  opinion  or  the  Court. 

February  19, 1896,  the  appellant  filed  in  the  Circuit  Court 
a  bill  in  chancerv,  the  body  of  which  is  as  follows : 

"  Your  orator,  the  Firemen's  Insurance  Company,  respect- 
fully represents  and  shows  unto  your  honors  that  It  is  a 
corporation  duly  organized  and  existing  and  doing  business 
under  the  laws  of  Illinois,  with  its  principal  office  located 
in  Chicago,  in  the  county  of  (5ook  and  State  of  Illinois. 

That  it  has  been  organized  and  doing  business  for  twenty 
years  last  past,  in  conformity  to  the  statutes  and  laws  of 
Illinois,  as  a  fire  insurance  company,  with  a  capital  stock 
originally  of  the  par  value  of  one  hundred  thousand  dollars 
($100,000),  which  has  since  been  increased  to  two  hundred 
and  fifty  thousand  dollars  ($250,000)  paid  up  stock. 

That  since  the  date  of  its  organization  it  has  been  con- 
stantly engaged  in  conducting  and  carrying  on  the  business 
of  fire  insurance,  for  which  it  was  organized,  in  the  State  of 
Illinois. 

Tour  orator  further  shows  unto  your  honors  that  it  is  the 
owner  of  a  large  amount  of  real  estate  in  the  State  of  lUi* 
nois,  taken  for  indebtedness  due  and  owing  the  company, 
and  belonging  to  the  company,  and  upon  which  it  is  assessed 
and  pays  taxes  to  the  amount  of  from  three  to  five  thousand 
dollars  ($3,000  to  $6,000)  a  year. 
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That  your  orator  is  also  the  owner  of  certain  office  furni- 
ture and  fixtures,  and  other  personal  property  in  its  said 
office  in  Chicago,  used  and  employed  in  connection  with  its 
said  business,  and  that  its  entire  capital  is  invested  in  real 
estate  and  other  property  upon  which  it  pays  taxes  in  the 
State  of  Illinois. 

That  the  properly  constituted  officers  of  the  city  of  Chi- 
cago have  levied  each  year  upon  the  personal  property  of 
your  orator  a  just  and  fair  amount  of  taxes  to  be  paid  by 
your  orator  upon  such  personal  property  so  owned  and  used 
by  it,  and  that  your  orator  has  always  paid  its  full  share  of 
the  taxes  so  levied  against  its  personal  property,  and  is  now 
ready  and  willing,  and  now  offers  to  pay  to  the  collector  of 
the  town  of  South  Chicago,  in  which  said  personal  property 
is  situated,  and  in  which  its  said  offices  are  situated,  its  full 
and  just  share  of  the  amount  of  taxes  levied  by  the  assessor 
of  the  town  of  South  Chicago,  upon  its  personal  property, 
for  the  year  1896,  and  your  orator  further  shows  that  the 
assessor  of  the  town  of  South  Chica<2;o  levied  and  assessed 
against  the  personal  property  and  assets  of  your  orator  a 
tax  amounting  in  the  aggregate,  as  increased  by  the  State 
board  of  equalization  of  the  State  of  Illinois,  in  the  sura  of 
four  hundred  one  and  eighty  six  one-hundredths  dollars 
($401.86)  for  the  year  1895. 

That  at  the  time  said  assessor  levied  and  assessed  said  tax 
upon  your  orator's  personal  property,  as  aforesaid,  your 
orator  made  out  and  delivered  to  the  assessor  a  sworn  state- 
ment of  the  amount  of  its  capital  stock,  setting  forth  par- 
ticularlj^  the  name  and  location  of  the  company,  the  amount 
of  the  capital  stock  of  your  orator  authorized  by  law,  the 
number  of  shares  into  which  such  capital  stock  was  divided, 
the  amount  of  the  capital  stock  paid  up,  the  market  value 
of  the  shares  of  stock,  and  also  the  actual  value  of  such 
shares,  and  stating  that  said  shares  had  only  a  nominal 
value,  either  in  the  market  or  otherwise;  the  total  amount 
of  all  the  indebtedness  of  said  company,  except  the  indebt- 
edness for  current  expenses,  and  excluding  from  said  ex- 
penses the  amount  paid  for  the  purchase  or  improvement  of 
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said  property;  the  assessed  valuation  of  all  its  tangible  prop- 
erty, including  the  value  of  its  franchise,  in  conformity  with 
such  instructions  and  in  form  as  prescribed  by  the  auditor  of 
public  accounts  for  the  State  of  Illinois. 

Which  said  statement  was  delivered  by  your  orator  to 
said  assessor,  and  was  received  and  examined  and  fully  con- 
sidered by  him  and  pronounced  sufficient  and  satisfactory 
and  in  due  form,  in  every  respect  as  required  by  law  to  be 
made  by  your  orator. 

And  said  assessor,  upon  a  full  and  thorough  examination 
of  the  said  statement  and  the  facts  therein  stated  and  set 
forth,  together  with  a  full  and  careful  examination  of  your 
orator's  personal  property,  and  upon  the  basis  thereby  fur- 
nished him  by  your  orator,  assessed  your  orator's  personal 
property,  including  the  value  of  your  orator's  capital  stock 
and  franchise,  as  set  forth  in  said  statement  for  taxation, 
and  assessed  upon  the  same  the  amount  of  taxes  to  be  paid 
for  the  year  1895,  at  the  sum  above  stated  as  equalized  by 
the  State  board  of  equalization,  which  included  the  taxes 
upon  your  orator's  other  personal  property,  of  every  nature 
and  description,  liable  for  taxation  in  the  State  of  Illinois 
for  the  year  1895. 

That  at  the  time  said  statement  was  so  executed  and 
delivered  to  said  assessor,  by  your  orator  as  aforesaid,  it  was 
properly  sworn  to  and  in  proper  form,  to  be  by  said  assessor 
scheduled  and  returned  by  him  to  the  county  clerk,  to  be 
forwarded  by  said  county  clerk  to  the  auditor  of  public 
accounts,  to  be  laid  by  said  auditor  before  the  State  board 
of  equalization,  as  required  by  law. 

Your  orator  further  states  upon  information  and  belief, 
and  charges  the  fact  to  be,  that  said  assessor  from  some 
cause  unknown  to  your  orator,  never  scheduled  and  deliv- 
ered said  statement  so  made  by  your  orator  to  the  said 
county  clerk,  and  that  said  county  clerk,  by  reason  thereof, 
never  forwarded  said  statement  to  the  auditor  of  public 
accounts,  and  said  auditor  never  laid  the  same  before  the 
State  board  of  equalization,  as  required  by  law,  so  that  the 
State  board  of  equalization  never  came  into  the  possession 
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of  or  had  in  their  possession  for  their  examination  the  said 
statement  so  made  and  executed,  and  delivered  by  your 
orator  to  said  assessor  as  aforesaid,  as  your  orator  is  in- 
formed and  believes,  and  chaises  to  be  true. 

Your  orator  further  states  upon  information  and  belief, 
and  charges  to  be  true,  that  the  State  board  of  equaliza- 
tion, without  having  before  them  the  said  statement,  so 
made  by  your  orator  as  aforesaid,  and  in  the  absence  of  any 
such  statement,  or  any  statement  relative  to  your  orator's 
personal  property,  either  made  by  your  orator  or  said  asses- 
sor, and  wrongfully  and  unlawfully,  and  without  any  infor- 
mation of  any  kind  pertaining  to  your  orator's  personal 
property  of  any  nature  or  description,  proceeded  arbitrarily 
and  without  having  before  them  any  properly  authenticated 
information  whatever,  with  regard  to  the  amount  or  value  of 
your  orator's  personal  property  liable  for  taxation,  arbitra- 
rily, wrongfully  and  unjustly  increased  the  amount  of  your 
orator's  tax  upon  its  personal  property  for  the  year  1895, 
by  the  sum  of  thirteen  hundred  and  fifty  dollars  and 
seventy-three  cents  ($1,350.73),  as  the  value  of  your  orator's 
franchise,  making  the  total  tax  payable  by  your  orator  upon 
its  personal  property  in  the  town  of  South  Chicago,  as 
aforesaid,  the  sum  of  seventeen  hundred  and  fifty-two  dol- 
lars and  fifty-nine  cents  ($1,752.59),  instead  of  the  sum 
of  four  hundred  and  one  dollars  and  eighty-six  cents 
($401.86),  the  amount  fixed  upon  by  the  assessor,  and  as 
increased  by  the  State  board  of  equalization,  as  your  ora- 
tor's personal  tax  for  the  year  1895,  as  above  mentioned, 
and  without  any  fault  on  the  part  of  your  orator,  and  in 
spite  of  the  fact  that  your  orator  had  in  every  respect  fully 
complied  with  the  law  in  listing  its  said  personal  property 
for  taxation,  as  hereinbefore  stated  and  set  forth,  and  with- 
out any  notice  to  your  orator  that  any  such  increase  of 
your  orator's  taxes  or  tax  above  your  orator's  capital  stock 
and  franchise  was  contemplated  by  the  said  State  board  of 
equalization,  all  of  which  your  orator  is  informed  and 
believes,  and  charges  to  be  true. 

Your  orator  further  represents  and  shows  unto  your 
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honors,  that,  on  February  15,  1896,  your  orator  tendered  to 
James  A.  Hogan,  the  collector  of  the  town  of  South  Chi- 
cago, the  sum  of  $40l.86,  the  amount  fixed  by  the  assessor 
as  due  and  payable  by  your  orator  upon  its  personal  prop- 
erty for  taxes  for  the  year  1 895,  as  increased  by  the  State 
board  of  equalization,  which  said  last  mentioned  sum  was 
received  by  Hogan  as  such  collector,  who  stated  to  your 
orator  at  the  time  that  he  did  not  know  as  he  could  receive 
said  sum  in  satisfaction  of  the  personal  property  tax  against 
your  orator,  but  that  he  would  keep  the  money  and  let 
your  orator  know  in  a  day  or  two,  and,  if  he  could  not 
receive  and  take  said  money  in  full  satisfaction  and  pay- 
ment of  the  personal  property  tax  levied  against  your 
orator,  and  return  said  money  to  your  orator  within  a  day 
or  two. 

That-  on  February  17,  1895,  said  collector  Hogan,  con- 
trary to  his  promise,  and  without  returning  to  your  orator 
the  said  sum  of  $401.86,  and  without  giving  your  orator 
any  notice  of  his  intentions  or  of  what  he  intended  to  do, 
or  contemplated  doing,  caused  your  orator's  bank  account 
at  the  First  National  Bank  or  Chicago  to  be  levied  upon  for 
the  purpose  of  paying  and  satisfying  the  said  sum  of 
$1,450.73  so  arbitrarily  and  wrongfully  and  unjustly  levied 
and  assessed  against  your  orator,  as  a  tax  upon  its  franchise 
by  the  said  State  board  of  equalization,  as  hereinbefore 
stated  and  set  forth,  and  the  said  Hogan,  as  such  collector, 
threatens  and  gives  out  that  he  intends  to  and  will  proceed 
forthwith,  to  cause  an  additional  levy  to  be  made  upon 
your  orator's  property  for  the  purpose  of  paying  and  satis- 
fying said  sum  of  $1,350.73  so  arbitrarily,  wrongfully  and 
unjustly  levied  and  charged  upon  your  orator  by  the  State 
board  of  equalization  as  aforesaid;  and  your  orator  fears 
that  unless  enjoined  by  this  honorable  court,  the  said  Hogan 
will  proceed  to  make  additional  levy  upon  your  orator's 
property  for  the  purpose  of  collecting  said  unjust  and  ille- 
gal tax,  and  to  enforce  said  levy  already  made,  and  other- 
wise harass  and  trouble  your  orator  and  tie  up  its 
property  so  that  your  orator  can  not  manage  and  control 
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it,  and  thereby  greatly  damage  your  orator  and  interfere 
with  its  said  business  and  property  to  the  great  and  irrep- 
arable damage,  wrong  and  injury  to  your  orator. 

Your  orator  further  states  and  shows  unto  your  honors 
that  the  franchise  of  your  orator  is  of  no  real  value,  and  is 
in  no  manner  essential  or  important  to  your  orator  in  the 
management  of  its  said  business,  and  contributes  absolutely 
nothing  towards  your  orator's  income  or  profits,  and  is  only 
used  as  a  mere  matter  of  convenience  in  conducting  your 
orator's  said  business. 

That  a  franchise  equally  good  and  valuable  in  every 
raspect  can  be  obtained  from  the  secretary  of  state  at  any 
time  for  the  sum  of  $2S,  and  this  is  the  utmost  sum  at 
which  said  franchise  could  be  valued  for  any  purpose. 

That  the  State  board  of  equalization  have  not  assessed 
the  franchise  of  to  exceed  fifty  per  cent  of  the  corporations 
doing  business  in  the  State  of  Illinois  who  are  liable  to  such 
assessment,  within  the  letter  and  spirit  of  the  law,  but  have 
proceeded  seemingly  at  random  in  making  such  assessment, 
thereby  attempting  to  impose  upon  the  few  the  payment  of 
such  tax,  while  others  are  not  taxed  at  all,  and  thereby  render- 
ing every  assessment  of  the  franchise  and  capital  stock  of 
corporations  made  by  said  State  board  of  equalization  for 
the  year  1895  illegal  and  void  for  want  of  uniformity,  and 
a  fraudulent  imposition  upon  those  companies  upon  whose 
capital  stock  or  franchise  said  board  has  attempted  to  levy 
a  tax,  as  in  the  case  of  your  orator. 

That  said  law,  under  which  said  State  board  of  equaliza- 
tion has  attempted  to  tax  the  capital  stock  or  franchise  of  cor- 
porations in  the  State  of  Illinois,  has  for  years  remained  upon 
the  statute  books  of  Illinois  as  a  dead  letter,  and  the  State 
board  of  equalization  has  never  before  attempted  to  enforce 
the  same,  as  your  orator  is  informed  and  believes,  and  in 
the  present  instance  said  board  has  not  conformed  to  the 
spirit  or  intent  of  said  law,  even  if  said  law  is  still  in  force, 
but  have  attempted  to  enforce  said  law  in  an  unconstitu- 
tional and  illegal  manner,  by  levying  a  tax  upon  the  fran- 
chise of  some  corporations  and  omitting  to  impose  a  tax 
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upon  others  who  are  equally  amenable  to  said  law,  and 
thereby  attempting  to  impose  and  assess  an  ununiform  and 
unjust  capital  stock  or  franchise  tax  upon  other  corporations 
doing  business  in  the  State  of  IlUinois,  without  authority 
of  law,  and  in  violation  of  the  constitution  and  law  of  the 
land. 

But  if  said  tax  had  been  imposed  or  levied  properly  and 
in  a  uniform  manner,  the  franchise  of  your  orator  has  no 
value  upon  which  to  impose  such  tax,  but  is  at  most  but  a 
worthless  right,  and  utterly  devoid  of  all  intrinsic  or  actual 
value  to  your  orator,  and  wholly  unlike  many  franchises  for 
right  of  way,  and  other  like  franchises,  where  the  right  of 
franchise  lays  at  the  very  foundation  of,  and  must  precede 
the  prosecution  of,  the  business  contemplated,  in  which  case 
a  franchise  is  invested  with  and  has  some  actual  value  which 
may  be  liable  to  taxation,  but  such  is  not  the  character  of 
the  franchise  of  your  orator,  which  is  utterly  devoid  of  any 
element  of  value  except  as  a  mere  matter  of  convenience  in 
the  mode  of  doing  business;  in  all  other  respects  it  is  a  mere 
worthless  right  and  possesses  no  intrinsic  value  of  any  kind 
outside  the  mere  cost  of  obtaining  it,  and  if  liable  to  be  taxed 
at  all,  such  tax  could  only  be  imposed  for  a  nominal  sum, 
while  in  the  present  case  the  State  board  of  equalization  has 
based  the  tax  levied  upon  your  orator's  franchise  upon  a 
valuation  of  $15,000  as  the  value  of  such  franchise,  whereas, 
such  franchise  possesses  no  element  of  value  of  any  kind  to 
make  it  the  subject  of  taxation  under  the  constitution  and 
laws  of  the  State  of  Illinois. 

Your  orator  further  alleges  that  its  business  of  under- 
writing in  the  State  of  Illinois  under  said  franchise  has 
proved  unprofitable  during  the  year  1 895,  and  for  years 
prior,  and  yet  that  company  pays  more  taxes  to  the  State  o^ 
Illinois  than  other  insurance  companies  in  this  State  doing 
manifold  more  business  than  your  orator;  and  that  the  said 
defendant  has  accepted  from  pther  corporations  the  tax  as 
assessed  against  them  by  the  local  assessor  and  waived  the 
payment  of  the  tax  herein  complained  of,  assessed  against 
said  corporation  respectively,  on  their  franchise  tax  assessed 
by  the  State  board  of  equalization;  and  your  orator  charges 
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that  in  practice  and  in  the  conduct  of  business  by  said 
defendant  Hogan,  and  here  and  elsewhere  in  this  State, 
such  assessments  by  the  State  board  have  been  ignored. 

Your  orator  therefore  prays — that  forasmuch  as  at  and  by 
the  strict  rules  of  the  common  law  it  is  remediless  in  the 
premises,  and  can  only  have  relief  in  a  court  of  equity, 
where  such  matters  are  cognizable  and  relievable — that  a 
writ  of  injunction  may  be  issued  out  of  this  honorable  court 
directed  to  said  James  A.  Hogan,  the  collector  of  the  town 
of  South  Chicago,  commanding  and  enjoining  him  and  his 
officers,  agents  and  servants,  from  interfering  with  your 
orator  or  any  of  its  personal  property  or  assets,  and  restrain- 
ing and  enjoining  the  said  James  A.  Hogan,  collector  as  afore- 
said, perpetually,  from  collecting  or  attempting  to  collect 
the  said  sum  of  $1,350.73  so  illegally  and  wrongfully  levied 
by  the  State  board  of  equalization  of  the  State  of  Illinois, 
against  the  capital  stock,  rights  and  franchise  of  your  ora- 
tor, and  that  your  orator  may  have  such  other  or  further 
relief  in  the  premises  as  to  your  honors  shall  seem  meet; 
and  that  a  summons  mav  be  issued  in  this  cause  in  due  form 
of  law,  directed  to  the  said  James  A.  Hogan,  commanding 
him  to  appear  and  answer  this,  your  orator's  bill  of  com- 
plaint, and  your  orator  will  ever  pray,"  etc. 

The  bill  does  not  state  what  were  the  particulars  of  the 
statement  delivered  to  the  assessor;  a  comparison  of  its 
assets  and  liabilities,  as  stated  therein,  may  have  shown  that 
the  actual  intrinsic  value  of  the  shares  was  very  consider- 
able. 

And  the  claim  for  relief  proceeds  upon  what,  by  law  is 
impossible;  viz. :  that  the  assessor,  and  State  board  of  equali- 
zation, had  fixed  the  amount  of  taxes  to  be  paid  by  the 
complainant  upon  its  personal  property  and  assets — a  duty 
devolving  upon  other  officials. 

What  is  said  by  the  Supreme  Court  in  LaSalle  and  Peru 
Horse  and  Dummy  Ry.  v.  Donoghue,  127  111.  27,  and  Sterling 
Gas  Co.  V.  Highby,  134  III.  657,  is  very  discouraging  of 
applications  like  this,  and  the  decree  of  the  court  below,  sus- 
taining a  demurrer  to  and  dismissing  the  bill  of  the  appel< 
lant,  is  affirmed. 
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1.  Master  and  Servant — Duty  of  Master  to  Protect  Servant  from 
Injury, — A  master  is  bound  to  the  exercise  of  reasonable  care  with  ref- 
erence to  all  the  appliances  of  his  business,  and  is  bound  to  protect  his 
servants  from  injury  therefrom  by  reason  of  latent  or  unseen  defects  so 
far  as  such  care  can  do  so;  but  the  master  does  not  insure  his  servant 
against  injury,  and  is  only  chargeable  for  damage  happening  to  his 
servant  from  defective  appliances,  when  negligence  can  be  properly 
imputed  to  him. 

2.  Same — Care  to  Avoid  Injury  Required  of  Servant, — A  servant 
is  bound  to  see  for  himself  such  risks  and  hazards  as  are  patent  to  obser- 
vation, and  is  bound  to  exercise  in  the  discovery  of  risks  and  hazards 
such  opportunities  for  observation,  skill  and  judgment  as  he  possesses. 

8.  8amk— Right  of  Servant  to  Presume  that  Master  has  Done  his 
Duty^—^When  the  danger  from  a  defective  appliance  is  not  patent,  the 
servant  has  a  right  to  presume  that  the  master  has  discharged  his  duty, 
and  that  the  appliances  of  the  business  are  reasonably  safe  and  free 
from  hazard. 

4.  Same — Who  are  Fellow-Servants, — In  order  to  constitute  the  re- 
lation of  fellow-servants  between  employes  of  a  common  master,  their 
duties  must  be  such  as  to  bring  them  into  habitual  association,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other,  promotive  of 
proper  caution. 

5.  Same — The  Duty  to  Furnish  Safe  Appliances  a  Personal  Duty, 
— ^The  duty  of  the  master  to  exercise  reasonable  care  that  the  machinery, 
appliances  and  place  to  work  which  he  supplies  to  his  servants  are  rea- 
sonably safe,  is  a  personal  one,  and  he  can  not.  by  delegating  it  to 
another,  absolve  himself  from  liability  for  its  non-performance. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed,  Opinion 
filed,  January  21,  18d7. 

Statement  of  the  Case. 

For  some  time  prior  to  and  during  the  month  of  January, 
1894,  appellant  was  engaged  in  the  wholesale  and  retail 
lumber  business,  and  owned  and  operated  extensive  yards  at 
the  city  of  Chicago.  In  the  conduct  of  that  business  ap- 
pellant employed  from  two  hundred  to  three  hundred  men 
in  winter,  and  about  five  hundred  men  in  summer.    These 
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men  were  employed  as  laborers  in  and  about  appellant's 
yards,  and  were  engaged  in  loading  and  unloading  lumber 
from  ships,  cars  and  wagons,  and  in  carting,  piling  and  sort- 
ing lumber,  and  generally  doing  such  work  as  was  necessary 
to  be  done  in  the  conduct  of  such  a  business. 

Appellee  entered  appellant's  employment  in  May,  1893, 
and  continued  therein  until  the  latter  part  of  January,  1894. 
During  that  time  he  was  engaged  as  a  laborer,  doing  gener- 
ally whatever  was  to  be  done  about  the  yards. 

There  were  at  appellant's  yards  about  forty  million  feet 
of  lumber,  piled  in  piles  containing  from  thirty  thousand  feet 
to  eighty  thousand  feet  each.  Some  of  this  lumber  was 
piled  by  machinery,  and  some  of  it  was  piled  by  hand. 

The  course  of  proceeding  was  such  that  when  lumber  was 
being  piled,  boards  or  pieces  of  the  lumber  composing  the 
pile  were  left  either  loose,  so  that  they  could  be  shoved  out, 
or  projecting  from  the  side  of  the  pile  at  certain  distances 
from  the  ground,  these  boards  or  timbers  being  intended 
as  supports  for  a  platform  or  scafifold  to  be  used  in  taking 
lumber  from  the  pile. 

When  lumber  is  to  be  taken  from  a  pile  which  is  high 
enough  to  make  the  use  of  a  scaflFold  necessary,  one  man 
goes  on  top  of  the  pile  and  one  on  the  scaffold.  The  scaf- 
fold man  arranges  the  scaffold  so  that  he  can  stand  on  it  in 
handling  the  lumber  which  is  passed  down  to  him  by  the 
man  on  top  of  the  pile.  This  is  done  by  shoving  out  the 
supports,  if  they  are  not  already  shoved  out,  and  placing 
across  them  two  or  three  platform  boards. 

During  the  time  appellee  was  in  appellant's  employ  he 
worked  a  great  deal  as  a  scaffold  man,  but  it  does  not  appear 
that  he  had  ever  worked  at  piling  lumber,  and  he  testified 
that  he  had  not. 

On  January  30,  1894,  appellee  was  directed  to  assist  an- 
other of  the  laborers  in  appellant's  employ,  in  taking  some 
lumber  from  a  pile  composed  of  boards  one  inch  thick, 
twelve  inches  wide  and  sixteen  feet  long.  Appellee  climbed 
up  the  side  of  the  pile  and  stepped  upon  one  of  the  support 
boards,  which  at  the  time  was  projecting  from  the  side  of 
the  pile.     The  board  broke  and  appellee  fell  to  the  ground, 
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a  distance  of  about  fifteen  feet,  and  received  injuries,  to 
recover  for  which  he  thereafter  brought  this  action. 

The  declaration  contains  four  counts,  in  each  of  which  it 
is  averred  that  appellant  was  in  the  possession  of  certain 
piles  of  lumber,  upon  one  side  of  each  of  which  appellant 
had  caused  to  be  constructed,  at  the  height  of  twenty  feet 
from  the  ground,  a  platform  or  scaffold  three  feet  wide  and 
fourteen  feet  long,  to  be  used  by  appellant's  employes  to 
stand  and  be  upon  in  handling  lumber  in  and  about  said 
piles;  that  it  was  the  duty  of  appellant  to  keep  said  platform 
strong,  safe  and  secure,  so  that  its  employes  would  not  be 
injured  when  on  the  same  for  the  purpose  aforesaid,  and  to 
furnish  its  employes  a  safe  place  to  work;  that  appellant 
carelessly  and  negligently  permitted  said  platform  "  to  be 
old,  rotten,  weak,  unsafe,  insecure,  dangerous  and  uoiit 
for  the  purpose  for  which  it  was  intended  and  used ; "  that 
appellee  was  then  in  the  employ  of  a})pellant  as  a  laborer, 
"whose  duty  it  was  to  handle  lumber  of  said  defendant" 
(appellant) ;  that  appellant  ordered  appellee  to  go  upon  said 
platform  and  handle  lumber;  that  appellee,*  not  knowing  of 
the  insecurity  of  said  platform,  and  without  any  fault  or 
negligence  on  his  part,  and  without  any  knowledge  or  rea- 
sonable means  of  knowledge  on  the  part  of  apj^ellee,  of  the 
insecure  condition  of  said  scaffold,  in  ooedience  to  said  order, 
went  upon  said  platform,  whereupon,  without  any  fault  or 
negligence  on  the  part  of  appellee,  but  by  and  through  the 
negligence  of  appellant,  said  platform  broke  and  gave  way  ' 
and  precipitated  appellee  upon  the  ground,  whereby  he  was 
injured,  etc. 

To  this  declaration  appellant  filed  a  plea  of  general  de- 
nial, and  upon  the  issue  thus  formed  the  caase  was  tried 
before  a  court  and  jury,  and  resulted  in  a  verdict  tor  appel- 
lee for  $6,000. 

Appellant  moved  for  a  new  trial,  whereupon  the  court 
suggested  that  appellee  remit  the  sum  of  4^2.000  from  the 
verdict  returned  by  the  jury,  which  appellee  did.  There- 
upon the  court  overruled  appellant's  motion  for  a  new  trial, 
and  entered  judgment  on  the  verdict  for  the  sum  of  $4,000. 
From  that  judgment  this  appeal  is  prosecuted. 
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As  to  the  circumstances  immediately  attendant  upon  the 
accident,  appellee  testified : 

*'  The  pile  of  lumber  was  about  thirty  feet  high;  in  the 
middle  of  the  lumber  pile  there  was  a  scaffold;  the  foreman 
from  the  dock  took  me  there;  this  scaffold  was  about  fifteen 
feet  from  the  ground;  the  pile  was  thirty  feet  up  to  the  top; 
in  the  middle  of  the  pile  there  were  three  boards  sticking 
out  to  the  front;  that  is,  in  the  middle  of  the  pile  from  top 
to  bottom;  these  boards  stuck  out  about  three  feet;  boards 
were  twelve  inches  wide  and  one  inch  thick;  one  board  at 
one  end,  and  one  in  the  middle,  and  one  at  the  other  end; 
I  did  not  have  anything  to  do  with  putting  the  boards  there; 
the  foreman  took  me  there,  and  told  me  to  go  up  there  on 
that  board;  the  foreman  was  John  Oehme — that  man  there; 
he  had  been  foreman  all  the  time  I  was  there;  he  gave  me 
my  orders,  and  told  me  what  to  do;  I  was  wheeling  lumber 
on  hand  carts;  the  foreman  came  to  me  and  he  took  me  to 
the  pile,  and  he  told  me  to  go  up  there  on  that  board. 

Q.  "When  he  went  up  on  that  board,  what,  if  anything, 
did  he  do  with  his  hands  ?  A.  He  told  me  and  showed  it 
to  me;  he  brought  me  to  that  corner,  and  told  me  to  go  up 
there  on  that  board  (indicating  and  pointing);  it  was  on  the 
30th  day  of  January,  1894,  about  ten  o'clock  in  the  forenoon, 
when  the  foreman  told  me;  I  done  as  he  told  me  to;  I  went 
up  there  on  that  board,  and,  as  soon  as  I  stepped  on  the 
board,  the  board  was  broken  off  and  I  fell  down;  I  was 
climbing  up  on  the  corner  of  the  pile;  everybody  climbs  up 
on  the  pile  in  this  way. 

Q.  When  you  got  up  as  high  as  the  board,  and  stood  on 
it,  what  part  of  the  board  did  you  step  on,  with  reference 
to  the  pile;  how  near  to  the  pile  did  you  step  on  the  board  ? 
A.  1  stepped  very  close  toward  the  pile;  imtnediately  when 
I  stepped  on  it,  it  broke  right  off;  it  didn^t  take  any  time  at 
all;  I  had  never  been  on  that  scaffold  before.  There  was 
nothing  on  the  board  except  snow;  it  was  covered  with 
snow  when  I  went  up  there;  when  the  board  broke  I  fell  off." 

The  foreman  of  whom  appellee  s{)oke,  having  prior  to  the 
trial  been  discharged  by  appellant,  testified  for  appellee  as 


First  District — October  Term,  1896.      527 

£dward  Hines  Lum^r  Co.  v.  Ligas. 

"  A.  I  saw  him  on  the  scaffold,  yes — told  him  to  go  on 
that  scaffold. 

Q.  What  did  he  do?  A.  I  suppose  he  went  up;  I  left 
there,  and  I  was  not  gone  a  hundred  feet  when  they  called 
on  me  that  he  fell  down. 

Q.  Then  what  did  you  do  ?  A.  I  examined  the  board 
that  was  broken  off;  I  went  back  there  and  we  got  some 
men  there  and  carried  him  to  the  office;  I  saw  on  the  end 
of  the  pile  there  was  a  knot  inside  of  the  board  right  across, 
right  in  the  end  of  the  pile;  it  was  right,  of  course,  inside; 
the  knot  was  right  close  to  the  pile;  on  the  top,  where  the 
knot  went  through,  it  was  kind  of  rough,  but  on  the  bottom 
you  could  not  see  much  about  the  knot  at  all,  it  did  not  go 
clear  through — about  an  inch  or  two  inches  of  the  board;  I 
guess  it  went  ten  inches;  the  knot  was  on  the  east  side;  on 
the  west  side  you  could  not  see  it  at  all;  it  commenced  on 
the  east  side  and  ran  through  the  board  for  about  ten 
inches. 

Q.  And  did  not  show  at  all  on  the  lower  side,  but  was 
rough  on  the  upper  side,  so  it  could  be  seen  that  there  was  a 
knot  there  ?    A.     Yes,  it  could  be  seen  on  the  upper  side. 

Q.  You  may  state  whother  or  not  that  was  the  board 
that  you  had  asked  this  man  to  go  upon }  A.  Yes,  sir;  I 
saw  it  come  down;  yes. 

Q.  That  was  the  same  one?  A.  I  should  think  so; 
yes,  sir. 

Q.  Were  there  any  boards  lengthwise  on  these  three 
boards  that  stuck  out  on  that  pile  at  that  time  ?  A.  Yes, 
there  was." 

W.  B.  Keep,  attorney  for  appellant;  Moran,  Kraus  & 
Mater,  of  counseL 

Brandt  &  Hoffman,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 
A  master  is  bound  to  the  exercise  of  reasonable  care  with 
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reference  to  all  the  appliances  of  his  business,  and  is  bound 
to  protect  his  servants  from  injury  therefrom  by  reason  of 
latent  or  unseen  defects,  so  far  as  such  care  can  do  so,  but 
the  master  is  not  an  insurer  of  his  servant  against  injury, 
and  is  only  chargeable  for  damage  happening  to  his  servant 
from  defective  appliances  when  negligence  can  properly  be 
imputed  to  him.  The  servant  is  bound  to  see  for  himself 
such  risks  and  hazards  as  are  patent  to  observation,  and  is 
bound  to  exercise,  in  the  discovery  of  risks  and  hazards,  such 
opportunities  for  observation,  skill  and  judgment  as  he  pos- 
sesses; but  when  the  danger  from  a  defective  appliance  is 
not  patent,  the  servant  has  a  right  to  presume  that  the 
master  has  discharged  his  duty,  and  that  the  appliances  of 
the  business  are  reasonably  safe  and  free  from  hazard. 
"Wood  on  Master  and  Servant,  p.  680. 

The  duty  of  the  master  to  exercise  reasonable  care  that 
the  machinery,  appliances  and  place  to  work  which  he  su]v 
plies  to  the  servant  are  reasonably  safe,  is  a  personal  one, 
and  he  can  not,  by  delegating  it  to  another,  absolve  himself 
from  liability  for  its  non  performance.  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  242,  256. 

Where  a  servant  is  injured  by  the  negligence  of  a  fellow- 
servant  of  the  common  master,  the  master  is  not  liable.  In 
this  State  in  order  that  one  servant  should  be  the  fellow- 
servant  of  another,  their  duties  must  be  such  as  to  bring 
them  into  habitual  association,  so  that  they  may  exercise  a 
mutual  influence  upon  each  other,  promotive  of  proper  cau- 
tion.    Joliet  Steel  Co.  v.  Shields,  134  111.  209. 

As  in  very  many  instances,  and  as  regards  corporations 
in  all  cases,  the  master,  through  the  instrumentality  of 
agents,  supplies  to  the  servant  machinery,  tools  and  appli- 
ances, and  provides  a  place  for  him  to  work.  Much  discussion 
has  arisen  in  cases  of  accidents  arising  from  defective  ma- 
chinery or  appliances,  as  to  whether  the  agent  of  the  master, 
by  whom  such  machinery  or  appliance  was  supplied,  was 
the  fellow-servant  of  the  person  injured,  it  being  insisted 
that  if  such  was  the  case^  the  master  should  not  be  held 
liable.    In  many  instances  the  court,  upon  its  discussion  of 
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the  subject,  has  come  to  the  conclusion  that  the  agent  sup- 
plying the  machinery  or  appliance,  was  not  a  fellow-servant 
of  the  person  injured,  within  the  rule  by  which  the  relation 
of  fellow-servants  is  determined. 

Our  attention  has  been  called  to  the  opinion  of  the  court 
in  Frazier  v.  Red  River  Lumber  Co.,  45  Minn.  235,  in 
which  the  court  say,  that  in  its  opinion  an  important  consid- 
eration, often  overlooked,  is  whether  the  structure,  appli- 
ance or  instrument  is  one  which  has  been  furnished  for  work 
in  which  the  servants  are  to  be  engaged,  or  whether  the 
furnishing  and  preparation  of  it  is  itself  part  of  the  work 
which  they  are  employed  to  perform.  If  it  be  the  latter^ 
then,  the  court  goes  on  to  say,  the  master  is  not  liable. 

There  is  a  certain  incongruity  in  holding  that  the  duty 
to  exercise  reasonable  care  in  providing  reasonably  safe  ap- 
pliances and  machinery  is  a  personal  one  which  can  not  be 
delegated,  and  at  the  same  time  holding  that  if  the  failure 
to  exercise  such  reasonable  care  was  the  neglect  of  a  fellow- 
servant  of  the  party  injured,  then  the  master  is  not  liable; 
and  it  seems  more  correct  to  say  that  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  and  appliances 
are  not,  when  so  doing,  in  the  true  sense,  to  be  regarded  as  fel- 
low-servants of  those  who  are  engaged  in  the  use  of  the 
same. 

This  subject  has.  received  very  intelligent  and  able  consid- 
deration  in  Northern  Pacific  Ry.  Co.  v.  Herbert,  116  U.  S. 
643,  the  conclusion  reached  being  that  where  the  employe 
is  not  guilty  of  contributory  negligence,  no  irresponsibility 
for  the  injury  to  him  caused  by  the  defective  condition  of 
the  machinery  and  instruments  with  which  he  is  requiredl 
to  work  should  be  admitted,  except  it  could  not  have  been 
known  or  guarded  against  by  proper  care  and  vigilance  oa 
the  part  of  his  employer. 

This  subject  was  also  recently  carefully  considered  ia 
Moynihan  v.  Hills  Co.,  146  Mass.  586,  in  which  the  court 
said :  "  In  the  absence  of  an  express  stipulation,  the  master 
impliedly  agrees  to  provide  and  maintain  reasonably  safe 
and  suitable  machinery  and  appliances,  as  far  as  the  exercise 
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of  proper  care  on  his  part  will  secure  them,  and  the  servant 
agrees  to  assume  all  the  ordinary  risk  of  the  business,  and 
among  them,  the  risk  of  injury  from  negligence  of  his  fellow- 
servants.  This  obligation  which  the  master  assumes  is  per- 
sonal, and  appertains  to  him  in  his  relation  to  the  business 
as  proprietor  and  in  his  relation  to  the  servant  as  master, 
and  it  has  been  repeatedly  held  that  he  can  not  discharge  it 
by  delegating  a  performance  of  his  duty  to  another,  *  * 
and  if  he  employs  agents  or  servants  to  represent  him  in 
the  performance  of  this  duty,  they  are,  to  that  extent, 
agents  or  servants  for  whose  conduct  he  is  responsible.  The 
very  nature  of  the  implied  contract  created  by  the  hiring, 
whereby  he  undertakes  to  use  proper  care  in  always  provid- 
ing safe  tools  and  appliances,  is  inconsistent  with  his  del^a- 
lion  of  the  duty  to  a  fellow-servant  for  whose  negligence  he 
is  not  to  be  responsible," 

In  Lewis  v.  Seifert,  116  Pa.  St.  628-647,  the  court  said: 
"  There  are  some  duties  which  the  master  owes  to  his  serv- 
ant, and  from  which  he  can  not  relieve  himself  except  by 
performance.  Thus,  the  master  owes  to  every  employe  the 
duty  of  providing  a  reasonably  safe  place  in  which  to  work, 
and  reasonably  safe  instruments,  tools  and  machinery  with 
which  to  work.  This  is  a  direct  personal  and  absolute  obli- 
gation, and  while  the  master  may  delegate  these  duties  to 
an  agent,  such  agent  stands  in  the  place  of  his  principal,  and 
the  latter  is  responsible  for  the  acts  of  such  agent."  In  Wood 
on  Master  and  Servant,  it  is  said  that  in  an  action  like  the 
present,  the  servant,  in  order  to  recover  for  defects  in  the 
appliances  of  the  business,  is  called  upon  to  establish  three 
propositions : 

1st.    That  the  appliance  was  defective. 

2d.  That  the  master  had  notice  thereof,  or  knowledge, 
or  ought  to  have  had. 

3d.  That  the  servant  did  not  know  of  the  defect,  and  had 
not  means  of  knowing  equal  to  those  of  the  master.  Wood 
on  Master  and  Servant,  Sec.  414;  Goldie  v.  Werner,  151  HI. 
551. 

In  the  present  case,  the  jury  has  found  all  of  these  propo- 
•sitions  for  appellee. 
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As  to  the  first,  it  is  clear  that  the  appliance  was  defect- 
ive.    Did  the  master  have  notice  thereof  ? 

The  defect  was  one  which  could  have  been  discovered 
.upon  examination  with  a  view  to  ascertaining  whether  the 
board  which  broke  was  suitable  for  the  purpose  for  which 
it  was  used. 

Was  the  defect  patent  ?  Was  it  such  that  appellee,  by 
the  exercise  of  ordinary  care  for  his  own  safety,  in  the 
discharge  of  his  duty  to  the  appellant,  would  have  dis- 
covered? 

As  to  this,  it  must  be  borne  in  mind  that  while  the  serv- 
ant must  take  notice  of  things  that  are  patent,  he  is  not 
bound  to  make  an  examination  for  defects,  but  has  a  right 
to  act  upon  the  presumption  that  the  master  has  discharged 
his  duty  to  exercise  reasonable  care  to  see  that  the  appliance 
is  reasonably  safe  for  the  use  to  which  it  is  to  be  put.  Ap- 
pellee was  bound,  not  only  to  take  notice  of  what  was 
patent,  but  to  exercise  ordinary  care  for  his  own  safety, 
while  appellant  was  bound  to  exercise  reasonable  care  in 
selecting  the  materials  out  of  which  the  scaffold  upon  which 
appellee  was  told  to  go  was  constructed. 

Upon  an  examination  of  the  record,  we  can  not  say  that 
the  jury  was  wrong  in  finding,  as  it  did,  that  the  defect  in 
the  board  which  broke  was  not  so  patent  that  appellee 
should  have  taken  notice  of  it,  or  that,  when  told  to  make 
use  of  the  same,  appellee  failed  to  exercise  ordinary  care  by 
not  examining  the  board  to  see  if  it  was  defective.  Under 
the  rule  that  the  servant  has  a  right  to  presume  that  the 
master  has  discharged  his  duty  of  exercising  reasonable  care 
to  see  that  the  appliances  supplied  are  reasonably  safe  for 
the  use  to  which  they  are  put,  the  servant  is  not  bound  to 
look  for  defects  which  are  not  patent  to  a  man  of  his  intel- 
ligence, knowledge  and  experience.  Goldie  v.  Werner,  50 
lU.  App.  297. 

We  can  not  say  that  the  jury  was  wrong  in  refusing  to 
find  that  the  opportunity  of  appellee  for  ascertaining  the 
defect  in  this  board  was  equal  to  that  of  the  appellant.  The 
board  was  selected  by  appellant,  put  in  its  place  to  be  used 
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as  a  part  of  the  scaffold  by  his  agents,  who,  when  they  did 
this,  were  not,  in  so  doing,  fellow-servants  of  appellee. 
Whether  the  men  who  constructed  this  platform  were  fellow- 
servants  of  appellee,  as  regards  matters  other  than  the  sup- 
plying of  machinery,  appliances  or  place  to  work,  is  a  ques- 
tion which,  in  this  case,  we  do  not  think  we  are  called  upon 
to  answer.  Nor  need  we  discuss  what  the  liability  of  ap- 
pellant would  have  been,  had  appellee  been  one  of  those  by 
whom  this  scaffold  was  erected.  In  such  case,  it  may  be 
that  appellee's  opportunities  for  knowing  the  character  of 
the  material  entering  into  the  composition  of  this  scaffold, 
would  have  been  equal  to  those  of  appellant,  and  that  thus 
having  notice  of  the  defect,  he  could  not  recover  for  an  in- 
jury caused  thereby.  It  seems  clear  that  appellee  did  not 
assist  in  constructing  this  platform,  and  while  it  is  true,  as 
argued,  that  in  the  use  thereof  it  was  expected  that  boanis 
would  be  laid  along  upon  the  projecting  boards,  one  of  which 
broke,  we  do  not  see  that  appellee,  being  told  to  climb  up, 
as  he  did,  could,  in  the  first  instance,  have  placed  these  other 
boards  without,  before  that,  resting  his  weight  upon  one  of 
the  projecting  boards. 

The  jury  was  fairly  instructed,  so  that  we  find  in  the 
record  no  error  warranting  a  reversal  of  the  judgment  of 
the  Superior  Court,  and  it  is  affirmed. 


m  aol  Cleveland,  C,  C.  and  St.  L.  R.  Co.  v.  Clifford  Best 


1.  EvTOKNCE— W7i€n  Transactions  of  a  Deceased  Agent  May  he 
ProvecL — One  party  to  a  suit  may  testify  as  to  the  transactions  of  a 
deceased  agent  of  the  other  party  with  persons  not  parties  to  the  suit 
It  is  only  conversations  and  transactions  between  the  party  suing  a  de- 
ceased agent  of  the  principal  sued  that  are  excluded. 

2.  Same — Readiness  to  Pay  Fare, — Where  one  of  the  issues  in  a  suit 
against  a  railroad  is  whether  the  plaintiff  was  a  passenger,  to  be  carried 
for  fare  paid,  or  ready  to  be  paid,  he  should  be  allowed  to  testify  that 
he  had  money  suflBcient  to  pay  his  fare. 

3.  Passengers— -RetoWona/itp  of  Carrier  and  Passengers -^  How 
created.'-One  who  takes  a  car  in  which  passengers  are  carried,  thereby 
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contracts  an  enforcible  obligation  to  pay  fare,  and  thus  becomes  entitled 
to  the  rights  of  a  passenger. 

4.  QAxa^Not  Chargeable  With  Notice  of  Rules  of  Carrier.— A 
person  dealing  with  a  railroad  company  is  not  chargeable  with  notice 
of  the  ordtsrs  and  roles  of  the  company,  and  if  a  caboose  is  used  for  the 
carriage  of  passengers,  the  company  will  be  liable  as  a  carrier  of  pas- 
sengers to  persons  using  it,  although  such  use  may  be  against  its  rules. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  James  OoaaiN,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Afitened.  Mr. 
Justice  Gabt  dissenting.    Opinion  filed  January  21,  1897. 

Remy  &  Mann,  attorneys  for  appellants;  John  T.  Dyb, 
of  coonseL 

William  Street,  attorney  for  appellee;  John  Winans 
and  William  Kuoeb,  of  counseL 

Mb.  Justice  Waterman  gave  the  following  as  his  rea- 
sons for  thinking  that  the  judgment  of  the  Superior  Court 
should  be  affirmed. 

This  action  was  brought  by  appellee  to  recover  damages 
for  personal  injuries  received  by  him  while,  as  he  alleges, 
he  was  a  passenger  on  a  freight  train  of  appellant. 

It  appears  that  appellee  arrived  in  the  city  of  Cincinnati, 
Ohio,  on  the  morning  of  March  9,  1892,  about  8  o'clock. 
He  came  to  Cincinnati  over  the  Queen  and  Crescent  Rail- 
road and  left  the  train  at  the  Union  depot.  This  depot  was 
used  jointly  by  appellant,  the  Queen  and  Crescent  and  other 
roads.  From  Cincinnati  appellee  intended  to  go  to  Indian- 
apolis. Regular  passenger  trains  upon  appellant's  road  left 
the- Union  depot  on  that  day  and  arrived  at  Indianapolis  at 
the  following  times :  One  at  8:30  a.  m.,  arriving  at  Indian- 
apolis at  11:50  A.  m.  One  at  1:10  p.  m.,  arriving  at  Indian- 
apolis at  5  o'clock  p.  m.  One  at  7:30  p.  m.,  arriving  at  10:45 
p.  m.  One  at  8  p.  m.,  arriving  at  11:45  p.  m.  All  of  these 
trains  were  first^jlass  through  passenger  trains.  There 
was  also  a  passenger  train  leaving  at  6:10  a.  m.,  which  was 
a  local  train.    Appellee  was  about  the  city  of  Cincinnati 
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until  half  past  eleven  or  twelve  o'clock,  when  he  went  to 
Eiverside,  a  station  three  and  eight-tenths  miles  from  the 
Union  depot,  arriving  there  between  eleven  and  twelve 
o'clock.     He  remained  about  the  station  until  he  went  upon 
a  freight  train  known  as  the  second  section  of  No.  55, 
which  that  day  left  Eiverside  at  3:50  p.  m.    He  went  into 
the  caboose  attached  to  that  train,  ten  or  fifteen  minutes 
before  it  left  for  Indianapolis.     The  train  was  an  ordinary 
freight  train  loaded  with  coal  and  miscellaneous  merchan- 
dise.   Attached  to  the  freight  train  was  what  is  known  in 
railroad  parlance  as  a  "  dinky ''  caboose;  that  is,  a  car  about 
twenty  feet  long,  having  four  wheels,  and  having  boxes 
along  the  sides  in  which  tools,  lamps,  links,  pins  and  the 
general  supplies  of  the  train  were  carried.    The  lids  of 
these  boxes  were  cushioned  with  excelsior  covered  by  oil 
cloth  or  canvas.     There  was  a  ladder  or  steps  near  the 
center  of  the  caboose  leading  to  a  cupola  upon  the  roof. 
The  car  also  contained  a  stove.    The  conductor  of  the 
train  stood  facing  appellee,  near  the  car,  when  appellee 
entered  it.    While  appellee  was  sitting  in  the  car,  two  men 
and  a  woman  came  into  the  car,  who  rode  two  or  three  sta- 
tions, about   ten   miles.    These  persons,  he  testified,  gave 
the  conductor  pieces  of  pasteboard  three  or  four  inches 
long  and  about  two  inches  wide,  which  looked  like  tickets, 
and  which  the  conductor  punched  and  put  into  his  pocket. 
This  testimony  was  subsequently  stricken  out  on  motion 
of  appellant,  because  of  the  death  of  the  conductor  prior  to 
the  trial.    The  train,  under  ordinary  circumstances,  would 
have  reached   Indianapolis  from  three  to  six  o'clock  the 
next  morning,  the  distance  between  Eiverside  and  Indian- 
apolis being  one  hundred  and  eight  miles.     When  appellee 
entered  the  caboose,  it  was  standing  in  the  freight  yards 
at  Eiverside,  about  one  hundred  yards  from  the  station  and 
a  little  beyond  it,  toward  Indianapolis.    In  order  to  reach 
the  car  from  the  station,  it  was  necessary  for  appellee  to 
cross  a  public  street  or  highway  and  go  up  four  or  five 
steps  leading  over  a  wall. 
Appellant  contends  that  it  did  not  carry  passengers  on 
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its  freight  trains  on  any  portion  of  its  road  between  Cin- 
cinnati and  Indianapolis,  and  had  not  done  so  for  eight  or 
ten  years  prior  to  March  9,  1 893;  that  it  carried  no  pas- 
sengers in  cabooses  on  any  division  of  its  road;  that  two 
freight  trains  carried  passengers  between  Earl  Park,  Indiana, 
and  Kankakee,  Illinois,  the  former  station  being  200  miles 
from  Cincinnati;  that  to  these  two  trains  regular  passenger 
cars  were  attached;  that  there  was  a  division  of  the  business 
of  the  road  into  freight  and  passenger. 

Appellee  rode  in  the  caboose  from  Riverside  until  the 
train  reached  a  point  near  Brookfield,  in  the  State  of 
Indiana,  where,  between  4  and  5  o'clock  a.  m.,  of  March 
loth,  while  appellee  was  sleeping,  another  freight  train  of 
appellant  going  in  the  same  direction,  ran  into  the  train  on 
which  he  was  riding,  demolishing  the  caboose,  instantly 
killing  the  conductor  and  brakeman,  who  were  riding  with 
the  plaintiff  in  the  caboose,  and  pinning  appellee  against  the 
stove,  whereby  his  right  leg  and  left  foot  were  severely 
burned,  rendering  necessary  amputation  of  the  leg  and  a 
portion  of  the  foot  The  collision  took  place  in  the  midst 
of  a  severe  snow  storm.  The  train  upon  which  appellee  was 
riding  had  lost  time,  and  had  stopped  at  Brookfield  to  take 
water  for  the  engine,  and  was  just  starting  when  the  col- 
lision occurred. 

There  was  evidence  given  that  after  appellee  was  removed 
from  the  wreck  he  made  admissions  to  three  persons;  to 
one,  that  he  knew  he  had  no  business  on  that  train;  to 
another,  that  he  met  the  yard  clerk  at  Eiverside,  who  took 
him  to  dinner;  that  while  he  was  at  dinner  he  met  the  crew 
of  the  train,  and  the  conductor  agreed  to  carry  him  to 
Indianapolis;  that  he  was  "busted"  in  Cincinnati,  and  did 
not  have  any  money;  that  to  another,  who  asked  him  what 
he  was  doing  on  the  train,  he  answered,  "  I  was  bumming 
my  way."     Appellee  denied  having  so  admitted  or  stated. 

Conductors  of  freight  trains  were  forbidden  by  the  appel- 
lant to  carry  passengers  on  their  trains.  This  prohibition 
was  by  verbal  orders  from  the  superintendent,  and  had  been 
communicated  to  the  conductor  who  was  in  charge  of  the 
train  in  question. 
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A  verdict  was  rendered  against  the  appellant  in  the  sum 
of  $12,500  and  judgment  was  given  thereon. 

Section  4  of  chapter  61  of  the  statute  of  this  State  con 
tains,  inter  alia,  the  following  : 

**  And  in  every  action,  suit  or  proceeding,  a  party  to  the 
same,  who  has  contracted  with  an  agent  of  the  adverse 
party,  the  agent  having  since  died,  shall  not  be  a  competent 
witness  as  to  any  conversation  or  transaction  between  him- 
self and  such  agent,  except  where  the  conditions  are  such 
that  under  the  provisions  of  sections  2  and  3  of  this  act  he 
would  have  been  permitted  to  testify  if  the  deceased  person 
had  been  a  principal  and  not  an  agent." 

In  view  of  this  statute,  the  court  excluded  from  the  con- 
sideration of  the  jury  appellee's  testimony  concerning  the 
reception  by  the  conductor,  from  apparent  passengers,  of 
what  appeared  to  be  railroad  tickets. 

I  think  such  evidence  was  admissible.  It  is  only  conver* 
sations  and  transactions  between  the  party  suin^  and  a  de- 
ceased agent  of  the  principal  sued  that  are  excluded. 

A  party  may  testify  as  to  transactions  of  a  deceased  agent 
with  persons  not  parties  to  the  suit. 

Appellant  says  that  among  the  issues  presented  by  the 
pleadings  was :  '^  That  the  appellee  was  a  passenger  to  be 
carried  for  fare  paid,  or  ready  to  be  paid.'* 

Under  this,  appellee  should  have  been  permitted  to 
answer  the  question  put  to  him — "Did  you  have  money 
sufficient  to  pay  your  fare  i " — an  objection  to  which  was 
sustained  by  the  court. 

It  is  urged  by  appellant  that  there  was  no  proof  of  pay- 
ment of  fare  or  readiness  to  pay  it. 

Appellee  was,  by  the  objection  of  appellant,  prevented 
from  testifying  as  to  whether  he  had  the  ability,  that  is,  the 
money,  to  pay. 

But  evidence  of  payment  or  readiness  to  pay  was  nnneces- 
sary. 

One  who  takes  passage  in  a  car  in  which  passengers  are 
carried  thereby  contracts  an  enforcible  obligation  to  pay 
fare,  and  thus  becomes  entitled  to  the  rights  of  a  passenger. 
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Shearxnaa  &  Bedfield  on  Negligence,  4th  Ed.,  Yol.  2,  Sec. 
488. 

The  rale  is  declared  in  Hutchinson  on  Carriers,  Sec.  565, 
as  follows : 

"  It  is  universally  agreed  that  the  payment  of  the  fare,  or 
price  of  the  carriage,  is  not  necessary  to  give  rise  to  the  liar 
bility.  The  carrier  may  demand  its  payment,  if  he  chooses 
to  do  so,  but  if  he  permits  the  passenger  to  take  his  seat  or 
to  enter  his  vehicle  as  a  passenger,  without  such  require- 
ment, the  obligation  to  pay  will  stand  for  the  actual  pay- 
ment, for  the  purpose  of  giving  effect  to  the  contract  with 
all  its  obligations  and  duties.  Taking  his  place  in  the  car- 
rier's conveyance,  with  the  intention  of  being  carried, 
creates  an  implied  agreement  upon  the  part  of  the  passen- 
ger to  pay  when  called  upon,  and  puts  him  under  a  liability 
to  the  carrier,  from  which  at  once  spring  the  reciprocal  duty 
and  responsibility  of  the  carrier." 

To  the  same  effect  is  the  case  of  O.  ife  M.  Ky.  Co.  v. 
Muhling,  30  lU.  23-24. 

The  evidence  shows  that  the  caboose  car  in  which  appel- 
lee rode  was  used  for  the  carriage  of  passengers.  This  may 
have  been  in  violation  of  appellant's  orders  and  rules,  but 
appellee  knew  nothing  of  them,  and  was  not  chargeable 
with  notice  of  their  existence. 

Admitted  as  a  passenger  he  became  indebted  for  his  fare; 
whether  he  discharged  this  debt  the  rules  of  law  did  not 
permit  him  to  testify,  and  in  the  absence  of  evidence  as  to 
this,  we  must  consider  the  case  as  if  we  knew  that,  not  hav- 
ing been  asked  to  pay,  he  did  not;  for  that  is  the  situation 
presented  by  the  absence  of  testimony  as  to  either  a  request 
for  or  actual  payment. 

Appellee  not  being  permitted  to  testify  as  to  conversation 
or  transaction  by  him  had  with  any  agent  of  appellant, 
either  before  or  after  he  entered  the  car,  the  case  stands 
upon  the  situation  presented  by  the  admissible  evidence. 
A  contractual  relation  of  passenger  and  carrier  existed  by 
virtue  of  the  situation  that  is  shown. 

The  jury  have  found  the  disputed  questions  of  facts  in 
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appellee's  favor;  the  trial  court  has  approved  of  the  verdict, 
and  we  find  no  sujficient  reason  for  reversing  the  conclusion 
reached  by  the  court  below. 

The  following  instructions,  given  at  the  instance  of  the 
defendant,  so  far  as  it  is  concerned,  fairly  presented  to  the 
jury  the  law  applicable  to  the  defense  offered  by  it : 

"  1.  The  burden  of  proof  is  on  the  plaintiff  to  prove  by 
the  greater  weight  of  the  evidence  that  the  train  upon 
which  he  was  riding  was  a  train  upon  which  passengers 
were  carried,  or  that  it  was  adapted  to  the  purpose  of  carry- 
ing passengers,  and  if  the  greater  weight  of  the  evidence 
does  not  show  either  one  or  the  other  of  the  above  state  of 
affairs  to  be  true,  the  jury  should  find  a  verdict  in  favor  of 
the  defendant. 

2.  Statements  made  by  the  plaintiff  after  the  injury  are 
competent  evidence  in  this  case,  and  should  be  considered 
by  the  jury,  along  with  all  the  other  evidence,  in  arriving  at 
their  verdict. 

3.  The  verdict  of  the  jury  must  be  based  upon  the  evi- 
dence which  has  been  permitted  by  the  court  to  remain 
before  the  jury.  The  jury  should  not  be  in  the  least  influ- 
enced by  sympathy  or  prejudice;  their  verdict  should  be 
arrived  at  without  any  regard  to  the  effect  it  may  have  upon 
the  plaintiff  or  defendant;  nor  should  it  be  influenced  in 
any  way  by  the  real  or  supposed  difference  in  the  wealth  of 
the  parties. 

4.  While  the  law  allows  the  plaintiff  to  be  a  witness  in 
his  own  behalf,  it  also  provides  that  the  interest  of  the 
plaintiff  in  the  result  of  the  suit  may  be  considered  for  the 
purpose  of  affecting  his  credibility. 

5.  There  is  no  implied  authority  on  the  part  of  the  con- 
ductor of  a  freight  train  to  allow  anv  one  not  connected 
with  the  railroad  to  ride  on  the  same  without  paying  fare, 
and  if  it  is  claimed  that  the  conductor  of  the  train  upon  which 
plaintiff  was  riding  had  authority  in  that  regard,  such 
authority  must  appear  by  a  preponderance  of  the  evidence, 
and  the  burden  of  proving  such  authority  is  upon  the  one 
who  claims  it  existed." 
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Judge  Shepard  taking  no  part,  and  Judge  Gary  being  in 
favor  of  reversing  the  judgment  of  the  court  below  and 
remanding  the  cause,  the  judgment  is  affirmed  by  operation 
of  law. 

Mb.  Justice  Gary. 

I  think  there  is  nothing  in  the  case  to  charge  the  appel- 
lant as  a  carrier  of  passengers. 

The  appellee  had  no  ticket,  did  not  take  the  train  at  a 
station,  but  climbed  to  it  in  a  manner  suspiciously  clandes- 
tine, upon  his  own  showing,  without  reference  to  what  is 
in  evidence  as  to  his  subsequent  declarations. 

Not  being  a  competent  witness  to  any  consent  by  the 
conductor  to  carry  him  as  a  passenger,  he  is  not  competent 
as  to  any  conduct  of  the  conductor  from  which  such  con- 
sent could  be  implied;  and  even  if  such  consent  were  proved, 
as  it  would  be,  beyond  the  authority  of  the  conductor,  the 
appellant  would  not  be  chargeable.  No  act  of  the  appel- 
lant, inducing  belief  by  the  appellee  that  the  train,  though 
freight,  was  used  for  passengers,  is  in  the  case  upon  which 
to  found  an  estoppel. 

The  case  is  a  fraud. 


Hanufacturers  Paper  Company  et  al.  v.  Bobert  Lind- 
blom et  al. 

1.  BHiLS  OF  Bxvmw— Filing  Without  Leave  of  Court— Performance 
of  the  Original  Decree. — ^The  defendants  to  a  biU  of  review,  by  appearing 
and  demurring  to  the  bill,  waive  their  right  to  claim  that  the  bill  was 
irregularly  filed  without  leave  of  court,  and  that  the  performance  of  the 
original  bill  was  not  alleged.  To  raise  either  of  such  objections,  they 
should,  upon  their  first  appearance,  move  the  court  to  strike  the  bill 
from  the  files  or  to  dismiss  the  suit. 

2.  Same— ^nd  Bills  in  the  Nature  of  BUh  of  Review— Joinder  of, — 
A  bill  in  equity  may  properly  possess  the  characteristics  both  of  a  biU 
of  review  and  of  a  bill  in  the  nature  of  a  biU  of  review.  The  purpose  of 
such  a  bill,  a  review  and  revei-sal  of  a  former  decree,  may  be  considered, 
irrespective  of  whether  it  be  in  name  of  one  kind  or  the  other,  or  par- 
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taking  of  the  qualities  of  both.    Li  this  country  it  is  a  matter  of  little 
consequence  what  a  bill  is  called. 

8.  Same — Restraining  Orders, — Where  a  bill  is  filed  to  review  a 
decree  for  the  payment  of  money,  no  stay  of  proceeding  against  the 
original  decree  should  be  granted,  unless  the  money  thereby  ordered  to 
be  paid  shall  be  brought  into  court  to  abide  the  result  of  the  bill  of 
review,  or  security  be  given  for  the  performance  of  the  original  decree 
in  case  the  bill  of  review  be  dismissed. 

4.  Same — Restraints  upon  the  Enforcement  of  the  Original  Decree,— 
It  is  improper  to  issue  an  injimetion  restraining  proceeding  under  a 
decree  upon  the  filing  of  a  bill  to  review  such  decree;  an  order,  staying 
proceedings  on  the  decree  until  the  hearing  should  be  asked  for,  and 
if  granted,  is  as  effectual  as  an  injunction  and  in  accordance  with 
proper  practice  upon  bills  of  review. 

5.  Laches— As  a  Bar  to  an  Injunction, — ^For  a  party  to  a  suit  hav- 
ing notice,  though  irregular,  that  his  demurrer  would  be  called  up  on  a 
certain  day,  to  pay  no  attention  to  the  notice  nor  to  the  order  entered 
in  pursuance  of  it,  nor  to  any  subsequent  proceedings  in  the  suit,  nor  to 
a  decree  entered  therein  until  two  years  after  the  date  of  such  notice,  is 
such  a  showing  of  lacfies  on  his  part  as  will  prevent  the  issuance  of  an 
injunction  restraining  proceedings  under  the  decree  while  a  bill  of 
review  stands  for  hearing. 

6.  Same — As  a  Bar  to  a  BUI  of  Review, — Laches  constitutes  no  bar  to 
a  pure  bill  of  review  brought  within  five  years  for  error  apparent  upon 
the  record;  but  where  the  groimd  for  relief  is  newly  discovered  matter, 
or  material  facts  which  have  occurred  subsequently  to  the  decree,  then 
the  question  of  laches  in  bringing  forward  such  matters  may,  and 
should,  be  considered  before  the  propriety  of  the  decree  is  investigated 

• 

Bill  of  Beylew. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Reversed  with  directions.  Opinion  filed 
January  21,  1897. 

Defbees,  Beacb  &  Bitter,  attorneys  for  appellants. 
John  S.  Cook  and  H.  T.  Helm,  attorneys  for  appellees. 

Mb.  Pbesidinq  Justice  Shepabd  delivbbed  the  opinion 
of  the  ooubt. 

This  is  an  appeal  from  an  interlocutory  order  of  injunc- 
tion, granted  upon  a  bill  filed  by  the  appellees. 

The  bill  was  to  vacate  and  set  aside  a  decree  of  the  Cir- 
cuit Court  against  the  appellees  in  a  cause  wherein  the 
appellants  were  complainants. 
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The  grounds  upon  which  the  decree  in  the  original  suit  is 
attacked  are  alleged  error  on  the  face  of  the  decree,  and 
because  of  the  overruling  of  appellees*  demurrer  to  the  bill 
on  which  that  decree  is  based,  contrary  to  the  rules  of  the 
Circuit  Court,  resulting  in  the  final  decree  that  is  sought  to 
be  reviewed. 

The  rule  of  court  claimed  to  have  been  violated  was  one 
that  required  calendars  of  contested  motions  to  be  made  up 
on  Friday  of  each  week  for  the  following  Mondaj'^;  and  that 
notice  of  the  placing  of  such  motions  upon  such  calendar 
must  be  served  upon  the  opposing  solicitors  before  four 
o'clock  in  the  afternoon  of  the  preceding  Thursday,  and 
must  be  delivered,  Avith  proof  or  acceptance  of  the  service 
thereof,  to  the  minute  clerk  of  the  court  before  two  o'clock 
in  the  afternoon  of  such  Friday. 

It^  is  alleged  that  no  proper  or  sufficient  notice,  under  said 
rule,  was  given  to  the  appellees  that  their  demurrer  to  the 
original  bill  would  be  called  up  for  disposition  on  the  day 
it  was,  in  fact,  disposed  of ;  that  the  notice  in  that  regard 
was  served  on  Saturday,  June  9, 1894,  and  that  said  demur- 
rer was  called  up  and  overruled  on  Monday,  June  11,  1894. 

It  is  further  alleged  that  on  Friday,  June  8,  1894,  and 
Saturday,  June  9,  1894,  it  was  announced  in  the  Chicago 
Daily  Law  Bulletin  that  the  judge  before  whom  said  notice 
stated  that  said  demurrer  would  be  called  up  would,  on  said 
Monday,  June  11,  1894,  begin  a  general  call  of  his  docket, 
and  that  his  contested  motion  calendar  for  said  day  would 
be  continued  for  one  week;  that  by  an  order  of  said  Circuit 
Court,  theretofore  entered,  it  was  provided  that  announce- 
ments of  calls  of  court  made  in  said  paper  would  be 
"deemed  sufficient  to  parties  and  their  attorneys,"  and  that 
it  was  customary  to  rely  upon  such  announcements  by  both 
courts  and  counsel,  and  that  "  if  any  notice  was  or  had  been 
given  to  them  to  the  effect  that  said  demurrer  would  be 
called  up  for  hearing  on  said  day,  said  solicitors  each 
regarded  said  special  notification  as  superseded  by  the  an- 
nouncement contained  in  said  Bulletin,"  and  relied  upon  it, 
etc.;  and  that,  in  violation  of  such  rule,  the  Circuit  Court 
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permitted  such  demurrer  to'  be  called  up  and  overruled 
without  the  knowledge  of  appellees  or  their  solicitors,  and 
it  is  alleged  that  neither  the  appellees  nor  their  solicitors 
had  any  knowledge  of  the  overruling  of  said  demurrer,  and 
of  the  subsequent  proceedings  in  said  cause,  including  the 
final  decree  therein,  until  on  or  about  June  1,  1896;  and  it 
is  charged  that  such  proceedings  constituted  a  fraud  upon 
the  appellees,  for  which  they  were  entitled  to  relief  by  way 
of  an  injunction,  which  they  obtained,  against  the  enforce- 
ment of  the  original  decree,  and  from  the  order  granting 
which  this  appeal  comes. 

To  the  bill  the  appellants  filed  their  general  demurrer, 
which  was  overruled,  and  appellants  were  ruled  to  plead  or 
answer  within  ten  days,  and,  six  days  afterward,  the  injunc- 
tion complained  of  was  ordered. 

The  appellants,  by  appearing  and  demurring  to  the  bill, 
waived  their  right  to  raise  the  question  that  the  bill  was 
irregularly  filed  without  leave  of  court,  and  also  the  argued 
question,  that  performance  of  the  decree  was  not  alleged. 
By  so  demurring,  they  admitted  that  the  bill  was  properly 
in  court,  and  could  not  afterward  raise  an  objection  to  the 
right  of  appellees  to  file  the  bill,  or  that  performance  was 
not  alleged. 

To  raise  either  of  such  objections,  the  appellants,  upon 
their  first  appearance,  should  have  moved  the  court  to  strike 
the  bill  from  the  files,  or  to  dismiss  the  suit.  Griggs  v. 
Gear,  3  Gilm.  2;  Bruschke  v.  North  Chicago  Schuetzen 
Verein,  145  111.  433. 

The  two  cited  cases  are  instructive  upon  the  proper  prac- 
tice to  be  pursued  upon  bills  which  have  for  their  purpose 
the  reviewing  of  a  former  decree,  whether  by  a  bill  of  re- 
view,  or  a  bill  in  the  nature  of  a  bill  of  review,  or  a  bill  to 
impeach  a  former  decree  for  fraud,  by  whatever  name  they 
may  be  called,  and  upon  bills  partaking  of  the  several  char- 
acteristics of  each  of  such.  See,  also,  Elliott  v.  Balcom,  11 
Grav,  286. 

The  appellants  expend  considerable  argument  upon 
whether  the  bill  in  this  case  is  a  bill  of  review,  or  one  in  the 
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nature  of  a  bill  of  review,  which  we  will  not  pursue.  Prob- 
ably the  bill  possesses  the  characteristics  of  both  kinds  of 
bills,  and  it  may  properly  do  so.  Once  properly  in  court, 
and  all  questions  as  to  that  being  waived,  as  we  have  stated, 
the  purpose  of  the  bill,  viz.,  a  review  and  reversal  of  the 
former  decree  may  be  considered,  irrespective  of  whether, 
in  strictness,  it  be,  in  name,  of  one  kind  or  the  other,  or 
partaking  of  both.  In  this  country,  it  is  a  matter  of  little 
consequence  what  the  bill  is  called,  though  important  in 
England. 

The  only  assigned  error  is  the  improvidence  of  the  order 
granting  an  injunction  against  the  appellants  and  the  sheriff 
from  enforcing  the  execution  issued  upon  the  decree  sought 
to  be  reviewed,  or  in  any  other  way  attempting  to  collect 
or  make  the  decree  out  of  the  appellees. 

We  are  clear  that  the  injunction  order  ought  not  to  have 
been  made. 

The  bill  does  not  ask  for  a  temporary  injunction,  but  only 
for  one  upon  final  hearing,  but  if  it  did,  injunction,  as  such, 
is  not  the  proper  interlocutory  order  in  such  cases. 

An  order  staying  proceedings  on  the  decree  until  the 
hearing  should  have  been  applied  for,  and  if  granted,  it 
would  have  been  as  effectual  as  an  injunction,  and  in  con- 
formity with  proper  practice  upon  bills  of  review. 

We  do  not  find  much  precedent  for  the  practice,  but  such 
was  the  motion  made  in  Williams  v.  Mellish,  1  Vernon,  117, 
and  the  course  pursued  in  Burch  v.  Scott,  1  Bland's  Ch. 
Eep.  (Md.)  112,  and  in  our  observation,  is  the  usual  one, 
although  such  orders,  being  interlocutory,  do  not  often  get 
into  the  reports.  Analogous  instances  may  frequently  be 
seen  at  the  circuit  of  staying  proceedings  upon  original 
bills  until  cross-bills  may  be  heard,  one  case  of  which  may 
be  found  in  Curtis  v.  Williams,  27  111.  App.  311.  Upon  the 
filing  of  a  bill  of  review  the  original  case  is  brought  into 
that  one,  and  the  question  being  whether  the  decree  be 
reversed  or  not,  such  decree,  for  the  time  being  and  until 
the  bill  of  review  can  be  heard,  stands  subject  to  the  control 
of  the  court.    Hence  the  orderly  practice  is,  upon  proper 
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terms,  to  stay  proceedings  under  such  decree,  instead  of 
resorting  to  the  extraordinary  writ  of  injunction. 

Instances  may  have  occurred,  but  we  have  been  cited  to 
none,  where  the  practice  of  granting  an  injunction  under 
such  circumstances  has  been  followed,  and,  in  the  absence 
of  precedent  for  such  a  practice,  we  are  not  inclined  to 
broaden  the  field  of  usefulness  of  that  much  abused  wriL 
Furthermore,  the  laches  of  appellees  ought  to  be  regarded 
as  sufficient  to  bar  him  of  relief  by  injunction.  No  matter 
how  irregular  the  notice  was  that  the  demurrer  would  be 
called  up  on  June  11,  1894,  it  is  not  claimed  that  no  notice 
thereof  was  given. 

When  a  party  is  once  properly  in  court  he  is  presumed 
to  be  always  present,  and  to  be  cognizant  of  every  step 
taken  in  his  case  until  it  is  ended,  unless  for  reasons  that 
do  not  here  exist.    Berkson  v.  The  People,  51  111.  App.  102. 

Now,  for  a  party  to  a  suit  having  notice,  though  irregular, 
that  his  demurrer  would  be  called  up  on  a  certain  day,  to 
pay  no  attention  to  the  notice  nor  to  the  order  entered  in 
pursuance  of  it,  nor  to  any  subsequent  proceedings  in  the 
suit  that  ripened  into  a  decree  against  him  twenty-one 
months  later,  and  to  pay  no  attention  to  the  decree  itself 
until  three  months  after  it  was  entered,  making  in  all  an 
absolute  neglect  of  his  case  for  two  years — lacking  eleven 
days — and  then  ask  for  an  injunction  restraining  proceedings 
upon  the  decree  while  his  bill  of  review  stands  for  hearing, 
is  such  a  showing  of  laches  on  his  part  as  does  not  appeal 
strongly  to  a  court  in  which  rests  the  discretion  of  grant- 
ing such  an  order;  and  on  that  ground,  as  well  as  on  the 
other  one  stated,  the  injunction  should  not  have  been 
granted. 

It  would  seem  that  the  Circuit  Court,  by  overruling  appel- 
lant's demurrer  to  the  bill  of  review,  must  have  considered 
the  bill  as  making,  on  its  face,  a  sufficient  showing  for  a 
review  of  the  former  decree,  and  what  we  have  said  con- 
cerning the  laches  of  appellees  has  no  reference  to  the  bill, 
considered  simply  as  a  bill  of  review,  but  only  to  the  grant- 
ing of  the  extraordinary  remedy  of  injunction. 


First  District — October  Term,  1896.      645 

Manufacturers  Paper  Co.  v.  Lindblom. 

We  understand  that  laches  oonstitues  no  bar  to  a  pure  bill 
of  review  brought  within  five  years  for  error  apparent  upon 
the  record.  Wellington  v.  Heermans,  110  111.  564;  Pestel 
V.  Primm,  109  111.  353;  Bell  v.  Johnson,  111  111.  374;  Chi- 
cago  Building  Society  v.  Haas,  111  111.  176. 

But  where  the  ground  of  relief  is  newly  discovered  mat- 
ter, or  material  facts  which  have  occurred  subsequent  to 
the  decree,  or  fraud  practiced  in  obtaining  the  decree^ 
then  the  question  of  laches  in  bringing  forward  such  mat- 
ters may  well  be  considered,  and  should  be  inquired  into 
before  the  propriety  of  the  decree  may  be  investigated. 
Burch  V.  Scott,  1  Gill  &  Johns.  393  (p.  425);  Banks  v.  Long,. 
79  Ala.  319. 

If  the  Circuit  Court  shall  see  fit  to  stay  proceedings  upon 
the  former  decree  until  the  bill  of  review  may  be  heard, 
and  shall  make  a  final  decree  thereon,  according  to  its  sense 
of  law  and  justice,  it  will  be  soon  enough  for  us  to  express, 
an  opinion  on  the  law  and  merits  of  the  original  case,  when,, 
if  ever,  we  are  asked  upon  appeal  from  such  final  decree  to- 
do  so. 

But,  the  original  decree  being  for  the  payment  of  money, 
we  are  of  opinion  no  stay  of  proceedings,  by  way  of  restrain- 
ing order  against  the  original  decree,  should  be  granted,, 
except  the  money  thereby  decreed  to  be  paid  shall  be  paid, 
or  be  brought  into  court  to  abide  the  result  of  the  bill  of 
review,  or  security  be  given  for  the  performance  of  the- 
original  decree  in  case  the  bill  of  review  be  dismissed. 

Such  seems  to  be  the  authorized  practice  in  cases  of  decrees 
for  the  payment  of  money  (Griggs  v.  Gear,  3  Gil.  2;. 
Horner  v.  Zimmerman,  45  111.  14;  Burch  v.  Scott,  1  Bland 
(Md.),  112;  same  case  in  1  Gil.  &  Johns.  393  (reversed  upon 
another  point);  Livingston  v.  Hubbs,  3  Johns.  Ch.  Rep. 
124;  Wiser  v.  Blachly,  2  Johns.  Ch.  488),  and  it  seems  to 
be  founded  in  reason. 

It  does  not  seem  as  though  a  party,  by  filing  a  bill  of 
review,  should  be  put  in  a  better  position  if  he  obtains  a 
stay  of  proceedings  than  he  would  be  in  if  he  sued  out  a 
writ  of  error.    No  supersedeas  would  be  granted  upon  a 
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writ  of  error  without  a  bond  to  pay  the  decree,  if  affirmed. 
And  a  bill  for  review  of  a  decree  for  payment  of  money 
ought  not  to  be  permitted  to  be  a  mere  instrument  for  delay 
and  vexation  and  for  protracting  litigation  without,  at 
least,  a  good  bond. 

The  order  now  is,  simply,  that  the  order  appealed  from 
be  reversed,  with  directions  to  the  Circuit  Court  to  dissolve 
the  injunction. 


Thomas  Dwyer  v.  Lndwlg  Strenitz  et  aL 

1.  PRAcrncE — Asaignment  of  Errors, — ^A  bill  was  dismissed  for  want 
of  equity,  and  an  injunction  issued  in  pursuance  thereof  was  dissolved. 
Held,  that  the  propriety  of  the  dismissal  of  the  biU  could  not  be  con- 
sidered under  an  assignment  of  error  stating  that  "  the  court  erred  in 
dissolving  the  injunction." 

2.  Appellate  Court  Practice— Technical  Objections  to  Proof  Not 
Oroiindfor  Reversal, — A  court  of  appeal  may  not  shut  its  eyes  entirely 
to  what  is  common  knowledge  concerning  attorney's  fees  allowable 
under  the  circumstances  of  a  particular  case,  and  if  it  is  clear  that  an 
order  in  that  respect  is  right,  it  wiU  not  reverse  a  decree  and  remand  a 
cause  for  the  purpose  of  removing  technical  objections  to  the  proof. 

Bill,  for  an  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed,    (pinion  filed  January  21, 1897. 

Kebb  &  Eabr,  attorneys  for  appellant. 

RuFDs  Cope  and  Johnson  &  McDannold,  attorneys  for 
appellees. 

Mr.  Presiding  Justiob  Shepard  deliyxbed  the  opinion 
OF  the  Court. 

The  appellant  filed  his  bill  in  equity  to  restrain  the 
removal  and  reJocation  of  a  frame  building,  in  violation  of 
A  city  ordinance,  upon  a  lot  in  the  same  block  in  which 
Appellant  owned  property,  and  an  injunction  was  granted 
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against  the  appellees,  who  were,  respectively,  the  owner  of 
the  building  and  the  honse  movers. 

The  appellees  obtained  a  dissolution  of  the  injunction  for 
want  of  equity  on  the  face  of  the  bill,  and  an  allowance  to 
one^defendant,  the  owner,  of  $75,  and  to  the  other  defend- 
ants, the  house  movers,  of  $125,  for  their  respective  solic- 
itor's fees  in  procuring  such  dissolution,  and  the  bill  was 
dismissed  for  want  of  equity. 

The  errors  assigned  by  the  appellant  are : 

"  First.     The  court  erred  in  dissolving  the  injunction. 

Second.  The  court  erred  in  overruling  the  exceptions  to 
the  master's  report. 

Third.  The  court  erred  in  entering  a  decree  in  favor  of 
the  defendants  for  damages  on  the  dissolution  of  the  injunc- 
tion." 

Ko  error  is  assigned  because  of  the  dismissal  of  the  bill. 

If  the  bill  were  properly  dismissed  for  want  of  equity, 
and  the  decree  in  that  respect  is  not  complained  of,  then  it 
follows  that  the  first  and  second  assigned  errors  must 
wholly  fail,  and,  also,  that  the  third  assigned  error  must  fail 
except  as  to  the  amounts  that  were  allowed  for  solicitor's 
fees. 

There  is  no  question  but  that  each  party  defendant,  the 
house  owner  and  the  house  movers,  were  properly  entitled 
to  be  represented  by  separate  solicitors,  nor  but  that  their 
services  in  the  case  for  which  the  allowances  were  made, 
were  exclusively  directed  to  the  matter  of  obtaining  a  dis- 
solution of  the  injunction. 

The  master,  to  whom  the  question  of  damages  under  the 
injunction  was  referred  to  hear  evidence  and  report,  found 
and  reported,  upon  the  evidence  adduced,  that  the  defend- 
ants, the  house  movers,  were  entitled  to  be  allowed  $200, 
and  the  other  defendant,  the  owner,  $100,  as  their  respective 
reasonable  solicitor's  fees  (which  the  court  cut  down  to  the 
sums  named  in  the  decree),  and  disallowed  all  claims  for 
other  damages. 

The  appellant's  brief  says :  *'  The  proof,  us  found  by  the 
master,  fails  entirely  to  make  a  case  for  the  allowance  of 
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damages.  There  was  no  proof  that  the  defendants,  or  either 
of  them,  paid,  or  became  liable  to  pay,  any  sum  for  counsel 
fees,  nor  is  there  even  proof  that  either  of  the  counsel  was 
employed  on  a  quantum  meruiV^ 

Such  statement  challenges  the  correctness  of  the  master^s 
report,  which  is  abstracted,  as  compared  with  the  evidence 
upon  which  it  is  based,  which  is  not  abstracted.  The 
abstract  does  state  the  effect  of  some  of  the  evidence,  as 
expressed  by  the  master  in  drawing  his  conclusions,  but 
does  not  show  any  of  the  evidence  itself,  and  we  can  not, 
with  no  aid  from  the  abstract,  say  what  the  truth  about 

it  is. 

We  will  not,  however,  base  our  decision  upon  that  ground. 
It  appears  from  the  bill  that  the  validity  and  application  of 
a  city  ordinance — a  question  of  fraud  in  obtaining  what  are 
styled  fictitious  and  forged  signatures  by  adjacent  property 
owners  to  a  consent  for  the  removal  of  the  building,  and  in 
obtaining  the  permit  for  such  removal — ^and  the  effect  of  a 
negative  covenant  contained  in  all  conveyances  of  lots  in 
said  block  of  land,  including  the  conveyance  to  the  appellee 
Strenitz  of  the  lot  upon  which  it  was  proposed  to  remove 
and  place  said  building — were  all  raised  and  involved  by  the 
bill,  and  were  necessarily  to  be  considered  upon  the  motion 
to  dissolve  the  injunction.  Each  of  such  questions  is  impor- 
tant, and  by  mere  statement  may  be  seen  to  require  time 
and  labor  to  properly  elucidate. 

Even  if  we  were  to  regard  as  being  well  taken,  the  points 
made  in  the  brief  of  appellant  against  the  technical  accu- 
racy, in  form,  of  the  proof  made  before  the  master,  we 
ought  to  be  unwilling  to  reverse  the  decree  and  send  the 
cause  back  for  the  mere  purpose  of  removing  such  technical 
objections  to  proof. 

It  is  apparent,  from  the  questions  involved  and  the 
amounts  allowed,  that,  if  any  allowance  were  ever  made,  it 
would  not  be  for  less  sums. 

We  may  not  shut  our  eyes  entirely  to  what  is  common 
knowledge  concerning  fees  allowable  under  such  circum- 
stances. 
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Here,  no  error  having  been  assigned  upon  the  propriety 
of  dismissing  the  bill  for  want  of  equity,  and  such  error,  if 
any,  being  thereby  waived,  the  question  of  whether  the  bill 
were  properly  dismissed,  and  the  injunction  properly  dis- 
solved, would  not  be  considered  upon  another  appeal. 

Upon  all  questions  before  us,  we  discover  no  substantial 
error,  and  the  decree  will  be  affirmed* 
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Sidney  W.  Stevens  et  al.  v.  Barney  Newman  et  al. 

1.  Pbactice — statement  of  an  Offer  to  Prove, — A  mere  statement  of 
an  offer  to  prove  is  not  anything  upon  which  a  court  is  called  upon  to 
act.  The  witnesses  should  be  called  and  questioned,  or  documentary 
evidence  produced. 

Judgments— CoUaferoZ  Attack  Upon, — A  court  will  not  interfere  with 
the  collection  of  a  judgment  by  confession  entered  at  a  previous  term, 
nor  inquire  into  its  fairness,  upon  the  petition  of  an  attaching  creditor 
of  the  judgment  debtor. 

Petition,  to  impeach  a  judgment.  Appeal  from  the  Superior  Ck)urt  of 
Cook  County;  the  Hon.  Fabun  Q.  Ball,  judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
21,  1897. 

Statement  of  the  Case. 

On  July  9, 1 896,  appellants  herein  brought  an  assumpsit 
suit  against  Mary  M.  David,  in  the  Superior  Court  of  Cook 
County,  and  on  the  same  day  sued  out  an  attachment  writ 
in  aid  thereof  for  the  sum  of  $296.55,  which  writ  was  deliv- 
ered to  the  sheriff  of  Cook  county,  and  by  him  levied  upon 
a  certain  stock  of  boots  and  shoes  of  the  defendant,  Mary 
M.  David,  subject,  however,  to  a  levy  theretofore  made  by 
the  sheriff,  by  virtue  of  an  execution  issuing  out  of  the  Su- 
perior Court  upon  a  judgment  by  confession  against  said 
Mary  M.  David,  and  in  favor  of  one  BarDey  Newman, 
appellee  herein. 

On  the  same  day  appellants  herein  filed  their  petition  in 
said  Superior  Court  in  their  suit  against  said  Mary  M.  David, 
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setting  forth  the  beginning  of  their  suit,  the  suing  out  of 
an  attachment  writ  in  aid  thereof,  and  the  prior  levy  by 
the  sheriff  as  aforesaid.  It  was  further  represented  to  the 
court  in  the  petition  that  the  defendant,  Mary  M.  David, 
had  no  other  property  subject  to  levy  other  than  that 
already  in  the  possession  of  the  sheriff;  that  on  the  29th 
day  of  June,  1896,  a  judgment  by  confession  was  entered  in 
the  Superior  Court  of  Cook  County  against  the  defendant, 
Mary  M.  David,  and  in  favor  of  appellee  herein,  Barney 
Newmau,  for  the  sum  of  $3,038.50  and  costs  of  suit. 

That  this  judgment  was  entered  upon  three  judgment 
notes  purporting  to  have  been  executed  by  said  David;  that 
immediately  upon  the  entry  of  said  judgment  an  execution 
was  sued  out  of  the  Superior  Court  and  placed  in  the  hands 
of  the  sheriff,  and  was  by  him  levied  upon  all  the  property 
of  the  defendant;  that  the  value  of  the  property  so  levied 
upon  by  the  sheriff  was  less  than  the  actual  amount  of  said 
judgment. 

It  was  further  represented  in  said  petition  that  the  sheriff 
had  advertised  all  of  the  property  levied  upon,  by  virtue  of 
the  execution,  for  sale  on  July  10, 1896  (the  day  following 
the  filing  of  the  petition),  at  ten  o'clock  a.  m.;  that  the  sher- 
iff was  about  to  sell  said  property,  and  would  sell  said  prop- 
erty, and  pay  to  Barney  Newman  the  proceeds  realized  from 
said  sale,  unless  restrained  by  the  court.  Appellants  prayed 
for  an  order  upon  the  sheriff  commanding  him  not  to  pay 
over  the  proceeds,  or  any  part  thereof,  under  any  sale,  to 
Barney  Newman,  until  the  further  order  of  the  court,  but 
to  retain  in  his  possession,  or  to  deposit  with  the  clerk  of 
said  Superior  Court,  so  much  of  the  proceeds  as  would  be 
sufficient  to  pay  and  satisfy  appellants' said  attachment,  and 
appellants  prayed  for  further  relief.  The  petition  was  veri- 
fied by  Adolphus  Bering. 

Upon  this  petition  the  court  entered  an  order  upon  the 
sheriff  enjoining  and  restraining  him  from  paying  over  the 
sum  of  $233.50  out  of  the  proceeds  of  any  sale  that  might 
be  made  by  him  by  virtue  of  the  execution  issued  upon  the 
judgment  in  favor  of  Barney  Newman,  and  the  sheriff  was 
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ordered  and  directed  to  retain  said  snm  until  the  further 
order  of  the  court 

Thereafter,  on  thn  18th  day  of  July,  1896,  the  matter 
coming  on  to  be  heard,  petitioners,  appellants  here,  offered 
in  open  court  to  prove  the  allegations  of  their  petition,  and 
offered  to  prove  that  the  judgment  by  confession  entered  in 
favor  of  Barney  Newman,  and  against  Mary  M,  David,  was 
fraudulent  and  void.  The  court,  however,  rejected  said  offer 
and  dismissed  the  petition,  and  vacated  the  restraining  order 
theretofore  entered  against  the  sheriff.  It  appears  from  said 
order  that  the  judgment  was  entered  at  a  term  previous  to 
the  suing  out  of  the  attachment,  and  that  but  $1,271  was 
realized  on  the  execution.  To  that  order  appellants  herein 
excepted,  and  were  allowed  an  appeal.  They  now  assign 
for  error  the  action  of  the  court  below  in  rejecting  the  offer 
made  to  prove  the  judgment  fraudulent,  and  in  dismissing 
said  petition  and  vacating  said  order  restraining  the  sheriff 
from  paying  over  said  money  to  said  Barney  Newman,  ap- 
pellee here, 

Osborne,  Guerin  &  Shrimski,  attorneys  for  appellants. 

CowEN  &  Houseman,  attorneys  for  appellee  Barney  New- 
man. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant's  petition  set  forth  merely  the  suing  out  by 
them  of  an  attachment,  without  an  allegation  that  the  de- 
fendant thereto,  Mary  M.  David,  was  indebted  to  them. 

It  was  of  the  essence  of  appellants'  right  that  they  had  a 
valid  claim  against  Mary  M.  David. 

The  goods  were  about  to  be,  and  were,  sold  under  a  judg- 
ment entered  at  a  term  that  had  expired  prior  to  the  suing 
out  of  appellants'  attachment 

In  the  case  of  Brewster  v.  Eiley,  19  III.  App.  581,  it  ap- 
peared that  the  goods  in  question  were  first  seized  upon  an 
attachment  writ.  After  this  a  judgment  by  confession  was 
obtained  and  a  levy  thereunder  made  upon  the  same  goods. 
The  sheriff,  and  upon  application,  the  court,  was  thus  com- 
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pelled  to  determine  to  whom  the  proceeds  of  the  goods  should 
be  paid,  and  the  conflicting  claimants  had  each  the  right  to 
attack  the  honafide  of  rival  claims. 

In  the  present  case,  the  goods  were  not  abont  to  be,  or 
neither  were,  sold  on  any  claim  of  appellants.  Appellants 
offered  to  prove  the  "  allegations  of  their  petition.''  This 
was  insufficient.  The  witnesses  should  be  called  and  ques- 
tioned, or  documentary  evidence  produced.  A  mere  state- 
ment of  an  offer  to  prove  is  not  anything  upon  which  a 
court  is  called  upon  to  act. 

The  order  of  the  Superior  Court  is  affirmed. 


Ullmar  Stephany  v.  Gnsta?  Castan  and  Louis  Castan. 

1.  Contracts— Dependent  Upon  the  Acts  of  Third  Persons^ — ^When 
an  obligation  to  pay  monev  is  dependent  upon  the  action  of  a  third  per- 
son, over  whom  neither  party  to  the  obligation  has  control,  such  pay- 
ment can  not  be  exacted  unless  the  specified  act  be  performed. 

• 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Coiui 
of  Cook  County;  the  Hon.  Abneb  Smith.  Judge,  presiding.  Heard  ii 
this  coiut  at  tiie  October  term,  1896.  Affirmed.  Opinion  filed  Janu 
ary  21, 1897. 

Newman,  NoRTHKUPife  Levikson,  attorneys  for  appellant. 

SiGMUND  Zeisler,  attomej  for  appellees. 

Mr.  Presiding  Justice  Shepard  deliyerbd  the  opinion 
OF  the  Court. 

The  Columbian  Moorish  Palace  Company  was  a  corpo- 
ration organized  for  the  exhibition  of  wax  figures  and 
optical  illusions  at  the  World's  Fair  in  Chicago. 

Four  persons  were  its  promoters,  viz.,  the  appellant  and 
Messrs.  Zeisler,  Hoffman  and  Hamburger. 

The  appellees,  Castan  Brothers,  resided  in  Berlin,  Ger- 
many, and  were  manufacturers  and  exhibitors  of  wax 
figures. 

In  August,  1892,  a  written  agreement  between  Castan 
Brothers    and  the  said  Moorish   Palace   Company,  was 


First  District — October  Term,  1896.      553 

Stephany  y.  Castan. 

entered  into,  at  Berlin,  whereby  the  former  sold  to  the 
latter  for  183,260  reichmarks  (equal  to  about  $44,000),  cer- 
tain articles  then  contained  in  the  Panopticon  conducted 
by  Castan  Brothers  in  Hamburg,  Germany,  and  certain 
other  articles  to  be  manufactured  by  Castan  Brothers,  to  be 
paid  for  as  follows : 

"  Clause  6.  The  terms  of  payment  are  as  follows :  One- 
half  of  the  above  mentioned  total  purchase  price  must  be 
deposited  by  October  1, 1892,  at  the  Deutsche  Bank,  at  Ber- 
lin, or  at  the  National  Bank  of  Illinois,  at  Chicago,  and 
shall  be  paid  over  to  Castan  Brothers,  on  their  delivery  to 
the  Columbian  Moorish  Palace  Com,pany  of  a  document 
transferring  to  it  the  ownership  in  the  articles  situate  at 
Hamburg  and  hereinabove  mentioned.  For  the  other  half 
of  the  total  purchase  price,  Castan  Brothers  agree  to  accept 
shares  of  the  capital  stock  of  the  Columbian  Moorish  Palace 
Company,  for  their  full  nominal  value,  in  the  stead  of  pay- 
ment. Said  shares  are  to  be  deposited  either  at  the 
Deutsche  Bank,  at  Berlin,  or  at  the  National  Bank  of  Illi- 
nois, at  Chicago,  for  the  benefit  of  Castan  Brothers,  with 
instruction^  to  the  banks,  respectively,  that  the  same  are  to 
be  delivered  to  Castan  Brothers  as  soon  as  the  articles  at 
Berlin  and  Hamburg  are  accepted  by  a  trusted  agent  to  be 
named  by  the  company,  and  are  delivered  to  the  forward- 
ing agent  to  be  designated  by  the  company,  and  the  receipt 
of  the  forwarding  agent  shall  serve  to  the  respective  banks 
as  evidence  of  delivery.  The  said  company  herewith  guar- 
antees that  the  total  capital  stock  issued  by  it  is  not  larger 
than  $300,000." 

In  September,  1892,  the  appellant  was  in  Saxony,  and  on 
the  tenth  of  that  month  received  a  cablegram  from  his  Chi- 
cago banker,  as  follows : 

"  Chicago,  September  9,  1892. 
Hilmar  Stephany,  Wittgen,  Prussia,  Saxony. 

Bond  subscribers  refuse  going  on  Moorish  Palace  unless 
everybody  gives  up  half  stock.  Hamburger,  Hoffman, 
Zeisler  consented.  Cable  authority  likewise,  otherwise 
everything  lost. 

Wasmansdorf." 
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Shortly  after  receiving  the  dispatch,  the  appellant  went 
to  Berlin  to  see  Castan  Brothers,  and  he  testified  that  he 
there  said  to  them,  among  other  things :  "  I  know  you  are 
deeply  interested  in  this  concern  as  contractors  and  stock- 
holders, and  that  if  I  refuse  to  give  up  half  of  my  stock, 
which  I  feel  just  now  like  doing,  because  I  do  not  wish  to 
be  imposed  upon,  your  investment,  so  far,  which  amounts 
to  about  50,000  marks,  will  be  lost  to  you.  If  1  consent 
to  give  up  half  my  stock,  I  must  get  some  equivalent  for 
it,  because  I  have  spent  all  my  ready  cash  in  the  promo- 
tion of  this  enterprise,  and  I  am  now  here  without  funds. 
Now,  if  I  am  compelled  to  give  up  half  my  stock,  I  want 
some  compensation  for  it.  Now,  is  it  of  sufficient  interest 
to  you  to  see  the  concern  carried  on  ?  Then  we  will  make 
an  agreement.  *  *  *  You  have  a  contract  for  200,000 
marks.  You  have  so  far  invested  in  buying  materials  about 
50,000  marks,  or  60,000  marks,  which  will  be  a  dead  loss  to 
you  unless  the  contract  is  carried  out,  and  it  simply  depends 
on  my  say  so  whether  the  company  will  go  on  or  the  whole 
thing  go  up  in  smoke." 

The  result  of  the  interview  and  conversation  is  stated  by 
appellant  as  follows  ;  *'  In  talking  over  the  matter  we  ulti- 
mately agreed  that  they  would  pay  me  5,000  marks  if  I  would 
consent  to  cancel  half  of  my  stock.  I  had  $40,000  worth 
of  stock  at  that  time,  face  value." 

The  parties  thereupon  entered  into  the  following  writ- 
ing: 

"  We  have  bound  ourselves  to  pay  Mr.  Hilmar  Stephany 
the  sum  of  5,000  marks,  only  under  the  condition  that  the 
contract  with  the  Columbian  Moorish  Palace  Company  of 
Chicago,  requiring  payment  of  the  first  installment  in  cash 
in  the  beginning  of  October  of  this  year,  will  be  punctually 
kept.  Mr.  Hilmar  Stephany  binds  himself  to  return  to 
Castan  Brothers  the  sum  of  5,000  marks  as  soon  as  the 
stock  of  the  above  company  reaches  par. 

HiLMAK  Stephany. 
Gebbukdeb  Castan. 

September  12,  1892." 
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And  such  writing  formed  the  basis  of  the  suit  brought 
by  appellant  against  the  appellees,  and  from  the  judgment 
therein,  in  favor  of  the  appellees,  this  appeal  is  prosecuted. 

No  part  of  the  5,000  marks  mentioned  in  the  writing  of 
September  12,  1892,  was  ever  paid. 

In  considering  the  effect  of  the  writing  between  the  par- 
ties, it  is  necessary  to  read  it  in  connection  with  the  con- 
tract between  Castan  Brothers  and  the  Moorish  Palace 
Company. 

By  the  terms  of  that  contract  two  payments  were  to  be 
made,  and  only  two,  by  the  Palace  Company :  one  of  $22,000 
in  cash  (one-half  of  183,260  reichmarks),  by  a  deposit  of 
that  amount  at  the  Deutsche  Bank,  in  Berlin,  or  at  the 
National  Bank  of  Illinois,  in  Chicago,  "  by  October  1, 1892;" 
and  the  other,  of  an  equal  amount,  at  its  nominal  (par) 
value,  of  the  capital  stock  of  the  Palace  Company,  when 
the  bargained  goods  should  be  accepted  by  an  agent  of  the 
company. 

By  the  terms  of  the  writing  between  the  parties  to  this 
suit,  the  appellees  bound  themselves  to  pay  the  5,000  marks 
to  the  appellant,  "  only  under  the  condition  that  the  con- 
tract with  the  Columbian  Moorish  Palace  Company  of  Chi- 
cago, requiring  payment  of  the  first  installment  in  cash  in 
the  beginning  of  October  of  this  year,  will  be  punctually 
kept." 

Such  condition  refers,  manifestly,  to  the  cash  payment  of 
$22,000,  to  be  deposited  by  the  Palace  Company,  for  the 
appellees,  "by  October  1,  1892,"  and  its  punctual  payment 
was  the  essence  of  the  promise  to  pay  the  5,000  marks. 

The  inquiry  that  ensues  is,  was  such  deposit  made  ?  The 
deposit  of  $22,000  was  made  by  the  Palace  Company  on 
October  6,  1892,  but  upon  conditions  variant  from  those 
provided  by  the  contract  between  Castan  Brothers  and  the 
Palace  Company. 

On  September  13,  1892,  the  board  of  directors  of  the 
Palace  Company  adopted  a  resolution,  without  the  sanction 
or  knowledge,  until  subsequently,  of  Castan  Brothers,  as 
follows : 
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'*  Kesolved,  That  the  secretary  be,  and  he  is  hereby, 
instructed  to  notify  Castan  Eros.,  at  Berlin,  that  this  com- 
pany refuses  to  pay  over  to  Castan  Bros,  the  sum  of  $22,000 
or  thereabouts,  on  October  1,  1892,  but  instead  will  deposit 
said  sum  of  money,  together  with  a  certificate  of  220  shares 
of  the  capital  stock  of  this  company,  in  the  National  Bank 
of  Illinois,  at  Chicago.  Such  money  and  such  certificate  to 
be  paid  over  and  delivered,  respectively,  to  said  Castan  Bros, 
upon  the  delivery  by  them  of  the  articles  purchased  as 
described  in  the  contract  of  August  18,  1892." 

Such  resolution,  or  its  effect,  was  under  instructions  to 
the  secretary  of  the  Palace  Company,  communicated  to 
Castan  Brothers,  with  something  like  a  request  for  their 
consent  to  the  modification  of  the  contract,  from  a  de- 
posit as  payment  to  one  as  security. 

Probably  after  the  letter  of  the  secretary  reached  Cas- 
tan Brothers,  although  not  certainly  so,  they  cabled  to  the 
Palace  Company  a  dispatch,  which  was  received  on  October 
4th  or  6th,  1892,  as  follows : 

^'  Have  ascertained  deposit  in  National  Bank  of  Illinois 
not  made  as  promised  in  your  letter.  First  make  deposit, 
then  talk  about  terms." 

Subsequent  to  the  receipt  of  that  cablegram,  the  Palace 
Company  deposited,  on  October  6,  1892,  in  the  National 
Bank  of  Illinois,  $22,000,  upon  the  terms  designated  in  its 
certificate  of  deposit,  as  follows: 

'^  The  National  Bank  of  Illinois  certifies  that  it  has  re- 
ceived this  date,  namely,  6th  October,  1892,  from  the  Col- 
umbian Moorish  Palace  Company,  the  sum  of  twenty-two 
thousand  dollars,  which  sum  is  to  be  held  by  it  as  security 
for  the  payment  to  Castan  Brothers  of  the  sum  of  $22,000, 
as  soon  as  they  shall  have  delivered  to  the  forwarding  agent, 
to  be  designated  by  the  Columbian  Moorish  Palace  Com 
pany,  the  articles  purchased  and  ordered  by  the  Columbian 
Moorish  Palace  Company  of  Castan  Brothers,  as  per  con- 
tract of  August  18, 1892." 

It  will  be  seen,  by  a  comparison,  that  the  terms  recited 
in  the  certificate,  are  substantially  like  those  in  the  resolu- 
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tion  of  the  directors  of  the  Palace  Company,  concerning  the 
money  being  as  security  for  payment  to  Castan  Brothers, 
and  not  as  payment  itself. 

Apparently,  Castan  Brothers  were  paid  one-half  of  the 
¥22,000  some  time  in  November,  1892,  and  the  balance  in 
February,  1893. 

We  will  not  discuss  the  argument  that  the  payment  of 
822,000  to  Castan  Brothers  depended  upon  the  tender  by 
them  of  a  bill  of  sale  of  the  articles  contained  in  the  Pan- 
opticon at  Hamburg— or,  in  other  words,  that  the  tender 
of  such  bill  of  sale  was  a  condition  precedent  to  the  pay- 
ment being  made,  further  than  to  say  that  before  the  time 
of  payment  had  arrived  the  Palace  Company  had  by  reso- 
lution refused  to  make  the  deposit  as  a  payment,  and,  fur- 
ther, that  the  Palace  Company  never  appear  to  have  made 
any  such  a  claim.  It  is,  also,  doubtful  if  any  tender  of  a 
bill  of  sale  were  otherwise  necessary.  It  could  have  been 
no  more  than  a  formality  at  best.  The  first  clause  of  the 
contract  was,  in  itself,  a  bill  of  sale  of  the  goods  for  future 
delivery,  in  January  and  February,  1893,  and  required  noth- 
ing further  than  a  delivery  of  the  goods  to  vest  a  perfect 
title  in  possession  to  the  bargained  articles. 

Nor  is  it  necessary,  in  the  view  we  take  of  the  case,  to 
consider  the  question  of  consideration  for  the  agreement  by 
Castan  Brothers  to  pay  appellant  5,000  marks. 

We  prefer  to  rest  our  decision  upon  the  sole  ground  that, 
as  between  the  appellant  and  Castan  Brothers,  the  promise 
by  the  latter  was  but  a  conditional  one,  and  that  the  con- 
dition was  not  performed. 

The  facts  that  we  have  stated  need  not  be  repeated. 

Where  an  obligation  to  pay  money  is  dependent  upon 
the  action  of  a  third  person,  over  whom  neither  party  to 
the  obligation  has  control,  such  payment  can  not  be  exacted 
unless  the  specified  act  be  performed.  Miller  v.  Wilson,  37 
111.  App.  399. 

The  condition  here,  that  the  Palace  Company  should 
punctually  make  the  payment  of  $22,000,  goes  to  the  whole 
promise  by  the  appellees,  and  the  promise  fell  with  the  fail- 
ure of  the  condition. 


68~558 
70    244 


558  Appellate  Coukts  of  Illinois. 

Vol.  68.]  Leiter  v.  Kinnare. 

The  case  of  Cincinnati,  S.  &  0.  R.  Co.  v.  Bensiey,  51 
Fed.  Rep.  738,  is  in  point,  the  opinion  there  being  delivered 
by  Mrl  Justice  Brown,  now  of  the  United  States  Supreme 
Court.  While  there,  as  here,  some  "  fireside"  equitable  facts 
appear,  they  are  not  such  as  a  court  of  law  can  enforce. 

The  appellant,  as  shown  by  his  own  testimony,  drove  a 
sharp  bargain  with  the  appellees  under  the  cover  of  circum- 
stances, or  a  situation  to  which  he  held  the  key,  and  he  can 
not  complain  in  law  if  the  appellees  have  chosen,  as  they 
were  entitled  to  do,  to  stand  upon  the  letter  of  their  promise. 

The  judgment  of  the  Circuit  Court  in  favor  of  the  appel- 
lees was  right.    It  will,  therefore,  be  affirmed. 


Levi  Z.  Leiter  y.  Frank  T.  Elnnare,  Adm'r. 

1.  NEaLXGENCE — A  Question  for  the  Jury, — The  question  as  to 
whether  a  deceased  person  was  guilty  oi  negligence  in  exposing  him- 
self to  danger  is  for  the  determination  of  the  jury. 

2.  Fellow-Seevants — Foreman  of  Carpenters.— A  foreman  of  a 
gang  of  carpenters,  and  the  carpenters  composing  the  gang,  are  not 
fellow-servants,  as  to  orders  by  him  to  them. 

8.  Instructions— Dcsigria ton.  of  Next  of  Kin. — In  actions  under 
Ch.  70,  R.  S.,  entitled  * 'Injuries,"  it  is  not  error  to  designate,  in  an 
instruction,  the  persons  for  whose  benefit  the  action  is  brought  as  the 
father  and  mother  of  the  deceased. 

4.  Same — Right  to,  Limited. — ^The  rule  as  to  the  limit  of  the  right  to 
ask  for  instructions  announced  in  Fisher  v.  Stevens,  16  IlL  897,  applied. 

5.  Damages — $5,000,  When  Excessive. —  In  an  action  under  Ch. 
70,  R.  S.,  entitled  ''Injuries/' the  evidence  showed  that  the  deceased 
was  thirty-three  years  of  age,  unmarried,  and  supported  his  parents, 
who  were  past  seventy  years  of  age;  it  was  held,  that  a  verdict  for  $5,000 
was  excessive. 

Trespass  on  the  Case. — Death  from  negligence.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  1,  1897. 

John  A.  Post  and  Barnum,  Humphbey  &  Baskum,  attor 
neys  for  appellant. 

Jessr  Cox,  attorney  for  appellee. 
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Mb.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellant,  in  February,  1892,  had  nearly  finished  his 
immense  merchantile  warehouse  on  State,  Van  Buren  and 
Congress  streets. 

The  carpenter  work  was  being  done  by  men  directly  em- 
ployed by  him. 

One  Chandler  was  foreman  of  a  gang  of  carpenters, 
fourteen  in  number,  among  whom  were  two  brothers  named 
Elms.  The  building  had  so  many  elevators  in  it  that  two 
of  them  were  numbers  eleven  and  twelve,  and  the  shaft  of 
twelve  had,  at  the  story  of  the  building  to  which  this  suit 
relates,  a  window  opening  into  an  alley,  the  window  being 
at  what  would  be  called  the  back  of  the  shaft,  as  the  door 
of  the  elevator  cab  would  be  on  the  opposite  side. 

Chandler  ordered  the  brothers  to  trim  or  case  the  frame 
of  that  window,  and,  as  some  of  the  evidence  is,  at  the  same 
time  telling  them  that  the  elevators  would  not  run  that  day. 

They  went  to  the  work,  and  almost  at  once  the  younger 
brother,  of  whom  the  appellee  is  administrator,  was  killed 
by  the  counter  weight  of  the  elevator  eleven  coming  down 
upon  him. 

A  detailed  description  of  the  manner  of  the  accident  is 
unnecessary,  for  it  was  a  question  for  the  jury  whether  the 
deceased  was  negligent  in  exposing  himself  to  danger. 

There  can  be  no  doubt  that  the  proximate  cause  of  the 
accident  was  the  running  of  the  elevator;  if  it  had  stood 
still  no  injury  of  the  same  kind  could  have  happened. 

On  this  state  of  facts  this  suit  is  brought  for  the  loss  to 
the  father  and  mother  of  Elms  by  his  death. 

The  court,  at  the  request  of  the  appellee,  instructed  the 
jury  as  follows : 

"  1.  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  John  Alfred  Elms  was  employed  by  the  de- 
fendant to  do  carpenter  work  upon  a  certain  building  then 
in  course  of  construction  by  the  defendant,  and  that  in  do- 
ing said  work  said  Elms,  on  or  about  the  14th  day  of  Feb- 
ruary, A.  D.  1892,  necessarily  passed  or  stood  between  the 
ways  of  an  elevator  shaft,  in  which  ways  a  heavy  weight 
ran  up  and  down  as  a  counter  balance  to  the  elevator  in  said 
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shaft;  and  if  the  jury  further  believe  from  the  evidence 
that  just  before  going  between  said  ways  said  Elms  was 
informed  by  the  foreman  of  the  defendant  in  charge  of  said 
work  that  said  elevator  would  not  run  during  said  day;  and 
if  the  jury  further  find  from  the  evidence,  that  said  elevator 
was  negligently  permitted  by  the  defendant,  through  his 
agents  or  agent  in  control  thereof,  to  run  on  said  day,  and 
that  in  consequence  thereof,  said  weight  descended  upon 
said  Elms  while  he  was  between  said  ways  and  caused  his 
death;  and  if  the  jury  find  from  the  evidence  that  said  Elms 
was  at  and  before  the  time  of  said  injury  using  due  and 
reasonable  care  to  avoid  injury,  and  that  said  injury  was 
not  caused  by  any  fellow-workman  of  the  said  Elms,  who 
was  consociated  with  said  Elms  in  the  performance  of  his 
(said  Elms')  work  as  a  carpenter;  and  if  the  jury  find  from 
the  evidence  that  the  father  and  mother  of  said  Elms  have 
sustained  pecuniary  loss  by  reason  of  the  death  of  said  Elms, 
then  the  jury  should  find  for  the  plaintiff,  in  such  sum  as 
they  shall  find  from  the  evidence  will  compensate  said  father 
and  mother  of  the  said  John  Alfred  Elms  for  the  pecuniary 
loss  they  have  sustained  by  reason  of  the  death  of  said  Elms." 

The  criticism  upon  that  instruction  by  the  ap]>ellant  is  as 
follows : 

"  1st.  It  precludes  the  idea  of  the  foreman  or  the  eleva- 
tor men  being  fellow-servants  of  the  deceased. 

2d.  It  makes  the  negligence  of  the  foreman  or  the  eleva- 
tor men  the  negligence  of  the  defendant. 

3d.  It  specificallj^  mentions  the  father  and  mother  of 
deceased,  and  tells  the  jury  that  the  father  and  mother  of 
deceased  have  sustained  pecuniary  loss,  thereby  working  on 
the  sympathy  of  the  jury,  and  making  their  verdict  a  mat- 
ter of  sympathy  rather  than  a  matter  of  right." 

1st  and  2d.  As  to  orders  by  Chandler  to  the  men  in  his 
gang,  he  was  not  a  fellow-servant  with  them;  and  there  is 
no  more  association  shown  between  the  deceased  and  the 
operators  of  the  elevator  than  exists  between  the  judges  of 
this  court  and  the  elevator  boys  of  the  Ashland  Block. 
Illinois  Central  R.  R.  v.  Swisher,  61  111.  App.  611;  Eggman 
V.  E.  St.  Louis  Con.  Ry.,  65  111.  App.  345. 
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3d.  We  do  not  understand,  but  that  is  not  the  fault  of 
the  counsel  of  the  appellant.  We  read  the  instruction  that 
"  if  the  jury  find  from  the  evidence;"  and  what  less  harm- 
ful, or  more  innocent,  allusion  could  there  be  to  the  persons 
whose  pecuniary  loss  was  the  subject  of  inquir}^  than  to 
call  them  father  and  mother  ? 

The  appellant  asked  twenty-five  instructions,  of  which 
twenty-two  were  given,  and  the  rule  in  Fisher  v.  Stevens, 
16  111.  397,  applies. 

The  testimony  is  that  deceased  was  thirty-three  years  old, 
unmarried,  and  supported  his  parents,  old  people  consid- 
erably past  the  Psalmist's  limit. 

One  of  the  grounds  for  which  a  new  trial  was  moved 
was  that  a  man  named  Crowe  attended  the  trial  for  several 
days — seemed  much  interested  in  it,  and  conversed  often 
and  loudlj^  in  the  hearing  of  jurors  and  counsel  as  to  the 
probable  result.  It  is  now  too  late  to  act  upon  a  mere  sus- 
picion that  he  exerted  some  influence  upon  the  jury. 

Notwithstanding  what  I  have  said  in' North  Chicago 
Street  R.  R.  v.  Wrixon,  51  111.  App.  307,  and  Bradley  v. 
Sattler,  54  111.  App.  504,  as  to  the  finality  of  the  verdict  of 
the  jury  upon  the  amount  of  damages  to  be  awarded  for  in- 
juries resulting  in  death,  I  recognize  the  repeated  decisions 
of  this  court  upon  questions  not  reviewable  by  the  Supreme 
Court  as  settling  the  law  and  binding  upon  me. 

Considering  the  age  of  the  father  and  mother  and  the 
uncertainty  of  the  benefit  which  the  continuance  in  life  of 
their  son  would  have  been  to  them,  it  is  the  judgment  of 
the  court  that  the  damages,  $5,000,  are  excessive,  and  unless 
the  appellee  will,  within  ten  days,  remit  from  the  judgment 
$2,000,  we  will  reverse  the  judgment,  and  remand  the  cause. 
If  such  remittitur  be  made,  we  will  affirm  for  the  residue — 
in  either  event  at  the  cost  of  the  appellee. 

Mr.  Justice  Waterman. 

I  think  the  instruction  commented  upon  should  not  have 
been  given. 
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Pease. 


1.  Banks  and  Banking — Payment  of  Checks,  Forged  Indorsement, 
— Where  a  check  is  drawn  payable  to  the  order  of  an  actually  existing 
person  or  corporation,  if  the  order  or  indorsement  of  such  payee  is 
forged,  payment  by  the  bank  is  no  acquittance. 

2.  Same — Payment  Othenvise  than  According  to  Directions. — ^Whexe 
a  depositor  directs  a  payment  to  be  made  in  a  certain  manner,  a  pay- 
ment made  otherwise  than  according  to  his  directions  is  no  discharge 
of  the  bank's  obligation  toward  him. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 1, 1897. 

Statement  of  the  Case. 

In  May,  1893,  Willis  P.  Baker,  representing  himself  to 
be  the  agent  of  his  mother,  Charlotte  A.  Baker,  applied  to 
appellees,  who  were  engaged  in  the  business  of  loans  and 
real  estate,  for  a  loan  for  his  mother,  on  property  where 
she  resided,  known  as  No.  457  Englewood  avenue,  Chicago. 
Appellees  agreed  to  let  her  have  $3,500,  and  made  out  the 
usual  note,  coupons  and  trust  deed,  dated  May  8,  1893, 
which  Willis  P.  Baker  took  away  to  be  executed  by  his 
mother.  When  he  brought  them  back  they  bore  what  pur- 
ported to  be  the  signature  of  Mrs.  Baker,  and  the  trust 
deed  was  accompanied  by  the  usual  certificate  of  acknowl- 
edgment, dated  May  18,  1 893,  and  made  by  Fred  G.  Thearle, 
Jr.,  a  notary  public.  Thearle  was  a  son-in-law  of  Mrs. 
Baker  and  lived  in  her  house.  The  note  and  coupons  were 
made,  for  convenience,  to  the  order  of  Edith  L.  Pease,  a 
sister  of  appellees,  but  shortly  after  the  consumnation  of 
the  loan  were  transferred  by  her  to  Henry  Morse,  the  real 
lender. 

For  the  proceeds  of  this  second  loan,  less  expenses,  appel- 
lees drew  two  checks  on  appellant,  the  First  National  Bank 
of  Chicago,  both  to  the  order  of  Charlotte  A.  Baker,  one 
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dated  May  19,  1893,  for  $1,000,  and  one  dated  May  27, 
1893,  for  $2,424.55.  Willis  P.  Baker  had  conducted  all 
the  negotiations  for  this  loan,  brought  in  the  abstracts, 
etc.,  and  was  the  only  person  appellees  dealt  with  in  that 
connection,  and  to  him,  as  the  purporteli  agent  of  his 
mother,  they  delivered  said  checks.  He,  Willis  P.,  at  once 
deposited  the  checks  to  the  credit  of  his  own  personal 
account  in  the  Northern  Trust  Company,  the  checks  at  the 
time  of  such  deposit  bearing  what  purported  to  be  the 
indorsement  thereon  of  the  signature  of  Charlotte  A. 
Baker.  The  Northern  Trust  Company  credited  said  Willis 
with  the  amount  of  the  checks,  and  the  checks  were  there- 
upon paid  in  the  usual  way,  through  the  Chicago  Clearing 
House,  by  appellant,  to  said  Northern  Trust  Company,  and 
charged  by  appellant  against  appellees. 

It  was  admitted  on  the  trial  that  appellees,  prior  to  the 
suit,  had  on  deposit  with  appellant  funds  more  than  suffi- 
cient to  cover  the  aggregate  amount  of  said  checks,  but  that 
all  of  said  funds,  over  and  above  the  amount  of  the  checks, 
had  been  properly  paid  out  by  appellant  on  checks  of  appel- 
lees about  which  there  was  no  question. 

When  the  first  interest  coupon  came  due  in  November, 
1893,  appellees  endeavored  to  collect  the  same  of  Mrs.  Baker, 
but  she  refused  to  pay,  and  appellees,  on  pushing  inquiry 
into  the  matter,  were  advised  by  Edward  Maher,  Mrs. 
Baker's  attorney,  that  she,  Mrs.  Baker,  did  not  know  of  any 
such  loan. 

Appellees  then  demanded  of  appellant  the  money  paid 
on  the  checks,  on  the  theory  that  Mrs.  Baker's  signature 
had  been  forged,  and  being  unable  to  collect,  began  the 
action  below. 

On  the  trial  two  depositions  of  Mrs.  Baker  were  admitted 
in  evidence,  one  taken  in  the  suit  itself,  and  one  taken  in  a 
suit  brought  by  Mr.  Morse,  the  owner  of  the  notes,  to  fore- 
close the  trust  deed.  To  the  latter  neither  appellant  nor 
the  Northern  Trust  Company  was  a  party. 

In  the  first,  she  testified,  in  substance,  that  she  was  the 
owner  of  the  property  covered  by  the  trust  deed;  that  she 
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never  had  any  business  transactions  with  the  appellees,  or 
either  of  them;  that  the  indorsements  "  Charlotte  A.  Baker" 
on  the  checks  were  not  in  her  handwriting  or  made  by  her 
authority;  that  she  did  not  know  in  whose  handwriting  they 
were,  did  not  see  them  written,  and  never  received  a  penny 
of  the  proceeds  of  the  checks;  that  the  indorsements  were 
wholly  without  her  consent  or  knowledge;  and  that  she 
first  heard  of  the  loan  transaction  in  Noveniber,  1893,  and 
never  saw  the  checks  until  her  deposition  was  taken  in  the 
foreclosure  case  (March  9, 1894);  also  that  she  did  not  in  the 
years  1892  and  1893,  at  any  time,  talk  with  her  son  in  regard 
to  making  a  loan  upon  the  property  in  question,  and  did  not 
in  the  year  1893,  at  any  time,  contemplate  making  such 
loan,  and  that  the  subject  of  making  such  loan  was  not  con- 
sidered by  her  at  any  time  during  that  year;  also,  that  if 
her  son  indorsed  her  name  on  the  checks  it  was  without 
authority  from  her,  and  that  he  had  no  right  to  use  her 
name;  also,  that  said  Willis  died  in  January,  1894,  and  that 
during  the  five  years  before  her  son's  death  she  talked  over 
everything  in  regard  to  such  real  estate  transactions  as  she 
had  during  that  period  with  her  son,  and  that  in  those  cases 
the  deeds  were  drawn  under  his  and  her  direction  jointly, 
and  that  she  consulted  him  regularly  and  habitually  in  re- 
gard to  her  business  transactions. 

In  the  second  deposition,  she  testified  that  the  signatures 
to  the  note,  coupons  and  trust  deed  were  not  in  her  hand- 
writing or  by  her  authority,  and  that  she  never  ap])eared 
and  acknowledged  the  trust  deed  before  Mr.  Thearle  or  any 
one  else,  and  that  she  never  assented  or  consented  to  said 
signatures,  and  that  she  never  authorized  her  son  to  borroAv 
money  on  the  property,  and  was  not  aware  that  he  was 
doing  so,  and  that  she  had  never,  prior  to  May  19,  1893, 
permitted  or  authorized  her  son  to  indorse  her  name  on 
checks  made  payable  to  her  order. 

When  the  second  deposition  was  offered  in  evidence  appel- 
lant objected  to  the  introduction  of  any  other  depositions, 
and  further  objected  to  the  deposition  offered  on  the  specific 
grounds  that  it  was  not  binding  upon  appellant,  having 
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been  taken  in  the  other  (the  foreclosure)  case,  and  that  the 
certificate  of  the  notary  could  not  be  overcome  by  the  testi- 
mony of  the  party  acknowledging  the  deed,  whereupon  the 
court  received  the  deposition  subject  to  the  objections,  and 
admitted  it  in  evidence  subject  thereto,  to  which  action  of 
the  court  appellant  excepted.  The  court  certifies,  however, 
that  it  did  not  read  or  consider  the  same. 

At  the  end  of  the  trial  appellant  submitted  to  the  conrt 
and  requested  it  to  hold  seven  propositions  of  law.  The 
conrt  refused  so  to  do,  whereupon  appellant  excepted. 
The  court  found  against  appellant,  and  judgment  was  ren- 
dered against  appellant,  whereupon  an  appeal  to  this  court 
was  prayed  and  perfected. 

DaPEE,  JuDAH,  WiLLARD  &  WoLF,  attomcys  for  appellant. 

Burton  &  Ekichmann,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Whether  improper  evidence  was  admitted  upon  the  trial 
of  this  cause,  without  a  jury,  is  now  immaterial.  The  court 
upon  undisputed  evidence,  properly  admissible,  found  that 
the  signatures  upon  the  checks  were  forgeries — that  is, 
neither  made  or  authorized  by  the  payee. 

There  is  no  pretense  that  Mrs.  Baker  claimed  either  of 
these  checks,  or  the  proceeds  thereof,  or  was  entitled  to 
either. 

Stripped  of  all  verbiage,  the  position  of  appellant  is  that 
the  checks  belonged  to  Mrs.  Baker,  nolens  volens;  that  some 
notary  having  certified  to  her  acknowledgment  of  a  deed 
purporting  to  secure  a  loan  on  account  of  which  these 
checks  were  given,  Mrs.  Baker  is  thus  shown  to  be  entitled 
to  the  checks,  and  can  bring  suit  therefor,  notwithstanding 
she  had  nothing  to  do  with  any  of  and  repudiated  the  entire 
transaction. 

The  authorities  cited  as  to  the  effect  of  a  certificate  of 
acknowledgment  of  a  deed  are  in  relation  to  questions  of 
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title,  and  not  with  reference  to  the  possession  or  ownership 
of  checks  or  their  proceeds. 

Where  a  check  is  drawn  payable  to  the  order  of  an 
actually  existing  person  or  corporation,  if  the  order  or 
indorsement  of  such  payee  is  forged,  payment  by  the  bank 
is  no  acquittance.  The  depositor  has  directed  payment  to 
be  made  in  a  certain  manner;  a  payment  made  otherwise 
than  according  to  his  directions  is  no  discharge  of  the  bank's 
obligation  towards  him.  Morse  on  Banks  and  Banking, 
Par.  474;  Daniel  on  Neg.  Instruments,  Par.  1618. 

The  judgment  of  the  Circuit  Court  is  affirmed* 


Delia  Howard  t.  The  American  Boiler  Company  et  a1. 

1.  Mbchanic*s  Liens— 7^  Ad  of  June  f6, 1896,  is  Not  Retroactive, — 
The  provisionB  of  the  mechanic's  lien  act  of  June  26,  1805,  n^quiring 
that  within  ten  days  after  a  contract  is  made  the  owner  sliall  require, 
and  the  contractor  shall  give,  a  verified  statement  of  the  names  and 
addresses  of  all  persons  having sub-ccmtracts,  etc.,  are  not  retroactive  so 
as  to  cover  contracts  made  before  the  act  went  into  force. 

Bill,  for  an  accomiting.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hod.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Beversed  and  remanded.  Opinion 
filed  February  1, 1807. 

Statement  of  the  Case. 

This  was  a  bill  filed  by  Delia  Howard  against  appellees 
and  others  to  compel  a  general  settlement  growing  out  of  a 
contract  made  by  Delia  Howard  with  the  A.  J.  Connor 
Company,  for  the  construction  of  a  steam  heating  plant  in 
her  flats,  on  the  corner  of  Hamlin  avenne  and  Lake  street. 

About  the  last  part  of  April  or  the  first  part  of  May,  1895, 
Delia  Howard  made  a  contract  with  the  A.  J.  Connor  Com- 
pany, by  the  terms  of  which  that  company  agreed  to  put 
into  the  flat  buildings  of  Mrs.  Howard  a  steam  heating 
plant,  including  boiler,  radiators,  etc.,  and  Delia  Howard 
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agreed  to  pay  to  the  A.  J.  Connor  Company  therefor  the 
sum  of  $1,700,  from  time  to  time  as  the  work  progressed. 
About  the  middle  of  May,  1895,  the  A.  J.  Connor  Company 
commenced  to  construct  the  plant,  and  substantially  com- 
pleted it  some  time  in  August,  1895.  Delia  Howard,  from 
time  to  time,  paid  to  the  A.  J.  Connor  Company  sums  on 
account,  making  a  total  that  was  paid  upon  the  contract  of 
$1,400,  which  still  left  in  her  hands,  due  on  the  contract, 
$300,  less,  it  is  claimed,  about  $25,  which  Mrs.  Howard,  it 
is  alleged,  paid  to  finish  the  job. 

The  American  Boiler  Company,  the  Kewanee  Boiler 
Company  and  J.  W.  Byerly  claimed  to  be  sub-contractors 
under  the  A.  J.  Connor  Company. 

The  court  in  its  decree  found  that  the  American  Boiler 
Company  was  entitled  to  a  lien  for  $700,  and  that  J.  W. 
Byerlj^  was  entitled  to  a  lien  for  $75,  and  decreed  that 
Mrs.  Howard  should  pay  these  sums,  and  that  in  default 
the  property  should  be  sold  by  the  master  to  satisfy  such 
several  sums. 

The  main  question  in  the  case  is  as  to  whether,  under  the 
law,  the  payments  which  Mrs,  Howard  made  on  account  of 
the  contracts  before  the  sub-contractors'  notices  were  served, 
were  rightfully  made  or  not,  and  whether  such  payments 
should  be  deducted  from  the  contract  price  or  not. 

The  decree  contains  the  following: 
•  "  The  court  further  finds  that  Delia  Howard  paid  to  the 
A.  J.  Connor  Company  on  July  20,  1895,  $400;  on  August 
1,  1895,  $700;  and  on  October  1,  1895,  $300;  making  a  total 
of  $1,400  paid  to  the  A.  J.  Connor  Company,  but  the  court 
holds  that  said  payments  were  made  in  violation  of  section 
five  of  the  mechanic's  lien  act,  which  went  into  force  on  the 
Istday  of  July,  1895,  because  Delia  Howard  did  not  require 
a  statement,  and  the  A.  J.  Connor  Company  did  not  furnish 
a  statement  to  Delia  Howard  in  writing,  under  oath,  in 
which  the  names  and  addresses  of  the  parties  having  sub- 
contracts for  specific  portions  of  the  work  or  materials  were 
contained,  and  the  court  holds  that  without  such  require- 
ment on  the  part  of  Delia  Howard  she  could  not,  under  the 
law,  pay  any  portion  of  her  contract  price  to  said  A.  J. 
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Connor  Company,  and  that  such  payments  were  not  right- 
fully made  as  against  the  above  named  sub-contractors." 

Abnold  Tripp,  attorney  for  appellant. 

William  R.  Burleigh  and  A.  P.  Pichbbbau,  attorney s  for 
appellee  J.  W.  Byerly. 

William  R.  Burleigh,  attorney  for  appellee  The  Ameri- 
can Boiler  Co. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  claims,  and  the  decree  of  the  court  in  this  case 
in  effect  is,  that  appellant,  because  of  the  provisions  of  the 
])resent  mechanic's  lien  law,  must  pay  twice  for  work  done 
upon  her  building. 

Such  contention  by  appellee  would  be  well  founded  if  the 
present  law  had  been  in  force  when  appellant  contracted 
for  the  placing  of  heating  apparatus  in  her  dwelling.  The 
law  under  consideration  went  into  force  June  26,  189.5. 
The  provisions  of  this  law — requiring  that  within  ten  days 
after  a  contract  is  made,  the  owner  shall  require,  and  the 
contractor  shall  give,  a  verified  statement  of  the  names  and 
addresses  of  all  persons  having  sub-contracts,  etc. — are  not 
retroa<5tive  so  as  to  cover  contracts  made  in  the  previous 
April  or  May.  It  was  impossible,  after  June  26,  1895,  to 
have,  wuthin  ten  days  of  the  making  of  the  contract,  April 
or  May,  1895,  given  a  verified  statement  of  the  names  and 
addresses  of  persons  having  sub-contracts. 

The  law  never  requires  impossibilities. 

We  do  not  think  that  claims  for  liens  under  the  law  in 
force  prior  to  June  26,  1895,  were  made  out. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  order  appellant  to  pay 
into  court  the  sum  of  $300  for  the  use  of  appellees;  the 
same  to  be  in  full  discharge  of  all  claim  of  appellees  for  a 
lien  on  account  of  the  said  work  by  them  respectively  done 
upon  appellant's  said  premises;  such  sum  to  be  distributed 
^ro  rata  among  appellees. 
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Charles  W.  Pardridge  v.  AIoqzo  J.  Cutler. 

1.  Custom  and  JJsxaK^Dealing  With  Reference  to.— -A  person  who 
employt}  another  to  deal  for  him  upon  a  board  of  trade  must  be  held  as 
knowing  and  intending  that  the  business  sliall  be  conducted  according 
to  the  usages  and  customs  of  such  board,  and  this  without  reference 
to  whether  he  in  fact  knows  what  the  customs  or  rules  of  such  board  are. 

2.  Gambling — Dealing  in  Grain. — A  sale  of  grain  to  be  delivered  in 
the  future  is  valid.  The  statute  only  prohibits  mere  options  to  buy  or 
sell,  by  which  the  parties  are  under  no  obligation  to  take  or  furnish  the 
commodity  at  all,  but  may  pay  the  difference  in  price  and  thus  be  dis- 
charged. 

8.  Same— "-Ringringrtfp"  Transactions  on  a  Board  of  Trade.— The 
closing  up  of  transactions  on  a  board  of  trade  for  the  purchase  and  sale 
of  grain  by  setting  off  one  trade  against  another— in  the  pai'lance  of  the 
Exchange,  "ringing  up"— does  not  make  the  transactions  gambling 
contracts,  and  void  imder  the  statute. 

4.  Same— DcoZtnflf  on  a  Board  of  Trade.— li  the  understanding  be- 
tween persons  dealing  upon  a  board  of  trade  is  that  nothing  is  to  be 
received  or  delivered  upon  their  trades,  but  that  they  are  to  be  settled 
and  disposed  of  by  the  mere  payment  of  differences,  then,  under  the 
statutes  of  this  State,  the  transactions  are  gambling  contracts,  and  arc 
illegal  and  void,  and  can  not  form  the  basis  for  a  recovery. 

5.  Same — Dealing  on  a  Board  of  Trade — Secret  Intention  of  One 
Party.  —Whatever  may  have  been  the  secret  intention  and  design  of  a 
party  dealing  with  a  broker  on  a  board  of  trade,  if  the  broker  traded  in 
such  a  manner  that  deliveries  could  have  been  compelled,  and  with  the 
purpose  and  intent  of  making  actual  sales  and  purchases,  and  not  mere 
hazards  as  to  the  rise  and  fall  of  the  market,  the  dealings  were  not  ille- 
gal, and  a  recovery  may  be  had  therefor. 

6.  Same— burden  of  Proof.— The  burden  of  showing  that  a  transac- 
tion is  a  gambling  one  is  upon  the  party  asserting  it. 

7.  Same — A  Qvestion  of  Fact. — Whether  or  not,  in  a  given  case, 
deals  upon  a  board  of  trade  are  gambling  transactions,  is  for  the  jury  to 
decide  in  view  of  all  the  evidence,  and,  in  the  absence  of  error  of  law, 
their  finding  is  conclusive. 

8.  Same— jEJuidence  o/.— Til  e  fact  that  a  person  buying  grain  on  a 
board  of  trade  was  not  a  dealer  in  grain;  that  he  had  no  warehouse  in 
which  he  could  store  it,  mills  in  which  it  could  be  ground,  or  busings 
in  which  it  could  be  consumed;  that  he  was  a  dry  goods  merchant,  car- 
rying on  a  business  of  which  dealing  in  grain  was  no  part,  and  that  he 
had  no  idle  money  in  his  possession,  may  all  be  considered  by  a  jury  in 
determining  whether  the  real  purpose  of  the  parties  was  to  actually  deal 
in  grain,  or  merely  to  do  that  which  the  law. pronounces  gambling;  but 
they  are  not  conclusive. 
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AsSQinpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  February 
1,  18»7. 

Young,  Makeel  &  Bradley,  and  Shope,  Mathis,  Bab- 
BETr  &  RoGEKS,  attomeys  for  appellant. 

A.  B.  Jenks,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  suit  was  an  action  of  assumpsit  brought  by  appellee, 
a  broker  doing  a  commission  business  on  the  Chicago  Board 
of  Trade,  under  the  name  of  A.  J.  Cutler  &  Co.,  against  ap- 
pellant, for  many  years  a  dry  goods  merchant  in,  and  resi- 
dent of,  the  city  of  Chicago. 

Appellant,  in  the  year  1891,  began  to  deal  upon  the  board 
of  trade,  exclusively  through  the  agency  of  appellee.  Such 
exclusive  dealing  seems  to  have  been  brought  about  through 
the  agency  of  one  Nims,  who  was  to  receive  one-half  of  the 
commissions  earned  by  appellee  in  this  business. 

There  is  not  entire  agreement  as  to  what  the  original  ar- 
rangement between  appellant  and  appellee  was.  There  was 
testimony  that  appellee  agreed  to  extend  to  appellant,  in 
regard  to  such  dealings,  a  large  credit. 

The  fact  is  that  appellee  did  give  appellant  credit  to  a 
large  amount,  and  that  in  the  course  of  the  years  during 
which  the  transactions  out  of  which  this  suit  has  grown 
occurred,  appellant,  through  the  agency  of  appellee,  made 
very  many  and  large  transactions  for  the  purchase  and  sale 
of  grain  upon  the  Chicago  Board  of  Trade;  so  that  from 
December  1,  1891,  to  April  3,  1893,  appellee  purchased  for 
appellant,  for  future  delivery,  4,845,000  bushels  of  grain,  and 
sold  the  same  out  before  the  time  of  delivery  arrived;  220 
of  these  transactions  were  purchases,  and  229  were  sales. 
Upon  them  all,  the  only  grain  actually  delivered  or  tendered 
for  delivery,  was  10,000  bushels  of  corn,  bought  December 
1,  1891. 
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The  trading  of  appellant  upon  the  Chicago  Board  of 
Trade  through  the  agency  of  appellee,  continued  until  about 
April  1,  1893,  when  appellant  had  on  hand,  made  through 
the  agency  of  appellee,  contracts  for  grain  amounting  to 
770,000  bushels,  at  which  time  appellee  called  upon  appel- 
lant to  put  up  margins  upon  such  trades.  Appellant  refused 
to  deposit  the  margins  so  called  for,  on  the  ground  that  ap- 
pellee had  agreed  to  carry  the  trades  without  margins. 
Thereupon  appellee,  on  April  3,  18^3,  against  the  protest 
of  appellant,  closed  out  all  of  his  contracts  then  outstand- 
ing, at  a  loss  of  $45,287.50. 

Some  time  between  September  6,  1892,  and  February  21, 
1893,  upon  the  request  of  appellee,  appellant  let  him  have 
various  sums  of  money,  amounting,  all  together,  to  $23,000. 
This  money,  it  is  insisted,  and  was  testified  to  by  appellant 
and  one  Nims,  was  given  to  appellee  as  a  loan  to  him,  which 
loan  appellant  in  this  suit  sought  to  set  off  and  recover  from 
appellee.  Appellee  insisted  and  testified  that  this  $23,000 
was  paid  by  appellant  on  account  of  what  he  was  then 
owing. 

Eminent  counsel  were  employed  in  the  case,  and  the  trial 
was  a  long  one,  lasting  some  twelve  days.  The  typewritten 
report  of  the  testimony,  there  produced,  fills  over  1,200 
pages.  The  jury  found  for  the  plaintiff,  assessing  his  dam- 
ages at  the  sum  of  $54,062,  upon  which  there  was  judgment. 

Appellant  insists  that  the  arrangement  between  him  and 
appellee  was  that  there  was  to  be  extended  to  him,  appel- 
lant, a  credit  of  $100,000,  and  that  the  closing  out  of  the 
transactions  when,  according  to  appellee's  own  showing, 
such  credit  had  not  been  exhausted  and  margins  to  such  an 
extent  were  not  required,  was  in  violation  of  the  arrange- 
ment between  the  parties,  and  that  consequently  appellee 
is  not  entitled  to  recover  anything. 

While  we  think  it  clear  that  there  was  an  arrangement 
for  an  extension  of  a  credit  of  $5,000,  we  do  not  find  in  the 
evidence  anything  warranting  us  in  overturning  the  verdict 
of  the  jury  to  the  effect  that  there  was  no  agreement  for  an 
extension  of  credit  beyond  the  sum  last  named. 


572  Appellate  Courts  of  Illinois. 

Vol.  68.]  Pardridge  v.  Cutler.     • 

The  suit  in  question  was  commenced  June  17,  1893.  On 
August  18, 1893,  appellant  signed  the  following  note : 

''  $62,000.  Chicago,  Illinois,  August  1«,  1893. 

Five  years  after  date,  I  promise  to  pay  to  the  order  of 
Edwin  Pardridge,  sixty-two  thousand  and  no  l-lOO  dollars, 
payable  at  Chicago,  Illinois,  with  interest  at  six  per  cent  per 
annum,  payable  at  the  maturity  of  this  note.  Value  re- 
ceived. 

Providing,  however,  that  the  said  Edwin  Pardridge  does 
not  use  intoxicating  liquor  in  any  form  during  the  life  of 
this  note.    Should  he  do  so  this  note  is  null  and  void. 

C.  W.  Pabdridge." 

This  note  being  at  the  trial  produced  by  appellee,  into 
whose  hands  it  had  come,  it  was  insisted  by  appellant  that 
it  was  in  full  satisfaction  of  the  claim  of  appellee.  It  does 
not  appear  that  the  note  is  of  any  value,  or  that  anything 
could  be  recovered  by  appellee  thereon.  The  note  is  condi- 
tional, is  not  payable  to  appellee  or  his  order,  and  has  never 
been  indorsed  by  Edwin  Pardridge,  to  whom  it  is  payable. 
The  circumstances  under  which  appellee  received  this  note 
were  given  in  evidence,  and  do  not,  in  our  judgment,  amount 
to  a  taking  of  it  by  him  in  settlement  or  satisfaction  of  the 
claim  for  which  this  suit  is  brought. 

As  to  whether  the  $23,000  had  by  appellee  from  appellant 
was  a  loan  or  a  payment  upon  account  is  immaterial,  if  the 
finding  of  the  jury  as  to  the  nature  of  the  transactions  under 
consideration  is  to  be  sustained,  as  appellee  has  had  credit 
for  such  $23,000  upon  the  account  presented  by  appellee. 
When  this  $23,000  was  given  to  appellee,  appellant  was  con- 
tinuing to  deal  on  the  board  of  trade  through  appellee,  and 
apparently  recognizing  such  transactions  as  legitimate  ones 
for  payments  upon  and  commissions  earned,  under  which  he 
would  be  bound  to  appellee,  and  appellant  was  then  appar- 
ently, on  account  of  such  dealings,  largely  indebted  to  ap- 
pellee. 

It  seems  most  probable  that  such  money  was  intended  to 
be  a  payment  upon  account. 

We  think  testimony  as  to  the  rules,  regulations  and  usage 
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of  the  board  of  trade  was  properly  admitted.  Appellant 
having  undertaken  to  deal  upon  the  board  of  trade,  knew 
that  his  transactions  must  there  be  conducted  according  to 
the  rules,  custom  and  usage  of  that  place,  and  employing, 
as  he  did,  appellee  to  act  for  him,  he  must  be  held  as  know- 
ing and  intending  that  the  business  would  be  conducted 
according  to  the  usage  and  custom  of  that  market,  and  this 
without  reference  to  whether  he  in  fact  knew  what  the  cus- 
tom or  rule  of  such  place  was.  Curtis  v.  Wright,  40  111. 
App.  491;  lonergan  v.  Stewart,  55  111.  44,  at  51;  Bailey  v. 
Bensley,  87  111.  556,  at  559;  Perin  v.  Parker,  126  111.  201,  at 
207;  Samuels  v.  Oliver,  130  III.  73,  at  79;  Bibb  v.  Allen,  149 
U.S.  481,  at  489. 

It  was  shown  that  all  through  these  dealings,  appellant's 
transactions  were  closed  out  by  what  is  known  as  "  ringing 
up,"  and  this,  it  is  said,  was  improper.  "  Kinging  up,"  it 
appears,  is  nothing  more  or  less  than  the  setting  oflf  of  one 
trade  against  another — a  thing  which  occurs  in  great  cities 
in  mercantile  transactions  as  to  ninety-five  per  cent  of  the 
entire  volume  of  business;  that  is  to  say,  in  great  cities  on 
purchases  and  sales  of  merchandise  to  the  extent  of  $100,000, 
in  the  settlement  ot*  the  same,  upon  the  average  less  than 
$10,000  in  money  is  actually  paid,  payments  being  made 
through  checks  upon  bank,  credit  balances  being  set  off 
against  each  other.  The  closing  up  of  transactions  on  the 
board  of  trade  for  the  purchase  and  sale  of  grain,  by  set- 
ting off  one  trade  against  another — in  the  parlance  of  the 
Exchange,  '* ringing  up" — is  necessarily  no  more  illegal  or 
improper  than  is  the  setting  off  of  credit  balances  by  mer- 
chants through  checks  on  banks.  True  it  is,  as  is  urged  by 
appellant,  that  thereby  the  in,dentity  of  the  transaction  by 
him  had  upon  the  board  was  lost;  that  is  to  say,  having 
purchased  a  thousand  bushels  of  corn  from  A,  and  sold  a 
thousand  bushels  of  corn  to  B,  if  each  transaction  was  closed 
out  by  a  setting  off  of  one  against  the  other,  he  then  had  a 
contract  for  the  delivery  of  grain  with  neither.  Such  result 
was  for  his  convenience,  and  entailed  upon  him  no  loss,  and 
such  method  of  closing  up  transactions  was  a  thing  of  which 
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he  was,  during  all  these  years,  well  aware,  without  making 
complaint  thereof.  Oldenhaw  v.  Knoles,  4  111.  App.  63; 
Oldenhaw  v.  Knoles,  6  111.  App.  325, 

Appellant  insists  that  a  large  portion  of  the  transactions 
had  by  him  was  mere  "puts"  and  "calls."  As  to  this,  the 
evidence  is  contradictory,  and  such  that  we  do  not  feel  war- 
ranted in  reversing  the  verdict  of  the  jury  upon  it. 

The  complaint  is  made  that  the  court  in  the  presence  and 
hearing  of  the  jury  made  remarks  prejudicial  to  appellant. 

One  of  the  unfortunate  results  of  the  statute  <tf  this  State 
doing  away  with  the  common  law  method  of  instructing 
juries  and  imposing  an  artificial,  illogical  and  unscientific 
method,  is  that  the  trial  judge  can  hardly  open  his  mouth 
in  the  presence  of  the  jury  without  giving  the  defeated  party 
an  opportunity  to  urge  that  thereby  the  jury  was  in  some 
way  improperly  influenced. 

The  remarks  of  the  court  complained  of  were  made  in  the 
course  of  discussions  which  took  place  relative  to  the  ad- 
missibility  of  evidence;  they  were  not  addressed  to  the  jury; 
were  only  such  as  was  natural  and  proper  to  an  understand- 
ins:  of  what  the  view  of  the  court  was,  and  we  do  not  think 
the  jury  was  influenced  thereby. 

If  the  understanding  between  appellant  and  appellee  was 
that  no  grain  was  to  be  received  or  delivered  upon  these 
trades,  but  that  they  were  to  be  settled  and  disposed  of  by 
the  mere  payment  of  differences,  then,  under  the  statute  of 
this  State,  the  transactions  were  gambling,  illegal  and  void, 
on  account  of  which  no  recovery  can  be  had  by  appellee. 
If,  on  the  other  hand,  whatever  may  have  been  the  secret 
design  and  purpose  of  appellant,  appellee,  as  a  broker,  pur- 
chased and  sold  this  grain  in  such  a  manner  that  deliveries 
could  have  been  compelled,  and  with  the  purpose  and  intent 
of  making  real,  not  fictitious,  transactions,  actual  sales  and 
purchases,  and  not  mere  hazards  as  to  rise  and  fall,  the  buy- 
ing and  selling  being  neither  of  "  puts  "  or  "  calls  "  or  "  op- 
tions," but  of  an  actual  existing  commodity,  the  dealings 
were  not  illegal,  and  recovery  may  be  had  therefor. 

The  burden  of  proof  to  show  that  the  dealings  were 
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gambling,  was  upon  appellant;  be  it  is  who  insists  tbat 
during  tbese  years  in  all  tbese  dealings,  involving  so  large 
a  sum  of  money,  be  was  engaged  in  wbat  tbe  law  pronounces 
illegal,  and  upon  which  no  recovery  can  be  bad ;  manifestly, 
it  is  for  him  to  adduce  evidence  sustaining  such  contention. 
Barnett  v.  Baxter,  64  111.  App.  544. 

It  was  the  duty  of  the  jury  to  take  into  consideraton  not 
merely  the  transactions  themselves  and  what  was  said  by  the 
respective  parties,  their  agents  and  servants,  in  arranging 
for  them,  but  also  the  circumstances  and  surroundings  un- 
der which  this  trading  began  and  was  carried  on,  for,  as  the 
jury  was  properly  instructed,  the  question  is  not  merely 
what  was  said  by  appellant  and  appellee  in  regard  to  this 
matter,  by  which  appellee  might  have  known  and  under- 
stood that  appellant  intended  to  gamble,  but  it  was  the  duty 
of  the  jury  to  inquire  what  there  was  of  which  appellee  was 
bound  to  take  notice  concerning  the  intention  and  purpose 
of  appellant,  which  he,  appellee,  was  assisting  in  carrying 
out.  Thus,  the  fact  that  the  appellant  was  not  a  dealer  in 
grain,  that  he  had  no  warehouse  in  which  he  could  store  it, 
or  ships  or  cars  with  which  he  could  carry  it  to  another 
market,  mills  in  which  it  could  be  ground,  or  business  in 
which  it  could  be  consumed ;  that  he  was  a  dry  goods  mer- 
chant, carrying  on  a  business  of  which  dealing  in  grain  was 
no  part;  that  at  the  outset  he  obtained  a  credit  of  a  large 
sum,  thus  indicating,  at  least,  that  he  had  not  in  his  posses- 
sion idle  money  which  he  desired  to  invest  in  the  purchase 
of  grain,  that  he  might  reap  a  profit  by  a  rise  in  the  value 
thereof;  and  that  if  it  were  the  case,  nothing  was  made  to 
appear  to  appellee  by  which  he  understood  that  appellant 
was  already  under  obligations  to  deliver  large  quantities  of 
grain  to  other  parties,  and  for  the  purpose  of  fulfilling  such 
contracts  desired  that  purchases  should  be  made  upon  the 
board  of  trade;  from  all  these  things  appellee  might  have 
thought  that  appellant  had  no  purpose  to  engage  in  legiti- 
mate dealing  upon  the  board  of  trade,  to  speculate  as  one 
properly  there  may,  buying  grain  and  holding  it  for  an  ad- 
vance, but  that  his  real  purpose  and  intention  was  merely 
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to  do  that  which  the  Jaw  pronounces  gambling.  It  is  ap- 
parent that  while  any  man  may  legitimately  purchase  grain 
upon  the  board  of  trade,  and  any  broker  may  properly  act 
as  his  agent,  the  thought  of  the  broker  as  to  what  the  actual 
intention  of  a  party  coming  to  him  for  assistance  in  so  deal- 
ing is,  may  vary  with  reference  to  the  parties  who  so  ap- 
proach him.  The  country  dealer,  purchasing  grain  from 
farmers  who  bring  it  to  his  warehouse,  can  hardly  do  so 
with  safety  unless  contemporaneously  therewith  he  sells 
upon  the  board  of  trade  an  equal  amount,  although  at  the 
time  of  such  sale  the  grain  is  not  there  for  delivery  in  ac- 
cordance with  the  regulations  of  the  mart. 

And,  with  reference  to  orders  from  such  dealer  to  sell,  a 
broker  may  have  no  suspicion  that  anj^thing  other  than  a 
perfectly  legitimate  transation  is  contemplated;  but  when  a 
lawyer,  a  doctor,  a  minister  of  the  gospel,  a  teacher  or  a 
dry  goods  merchant  comes  to  a  Chicago  broker,  ordering 
transactions  for  the  purchase  and  sale  upon  the  board  of 
trade  of  grain  for  which  he  has  no  apparent  use,  the  thought 
might  cross  the  mind  of  the  most  unsuspicious  of  men  that 
there  was  an  intention  not  to  actually  buy  and  receive  or 
sell  and  deliver,  but  to  speculate  in  what  is  known  as  "  differ- 
ences," to  do  that  which  the  statute  of  this  State  calls  gamb- 
ling:, and  if  such  transaction  ordered  bv  one  of  the  class  last 
mentioned,  continuing  through  a  series  of  years  and  running 
into  millions  of  bushels,  without  in  the  sum  of  the  dealings 
there  having  been  in  but  one  instance  an  actual  transfer  of 
grain,  that  for  10,000  bushels,  the  broker  might  conclude, 
and  that  long  before  the  dealings  had  continued  for  such 
time  or  reached  such  magnitude,  that  his  principal's  real 
purpose  was  to  speculate  and  deal  in  options,  and  not  to 
do  such  trading  as  is  legitimate  and  proper. 

All  this  is,  however,  it  is  insisted,  a  question  of  fact  for 
the  determination  of  the  jury,  and  with  reference  to  this 
it  must  be  borne  in  mind  that  it  is  not  what  appellant 
intended,  but  what  he  and  appellee  designed;  that  is  to  say, 
what  appellant  intended  and  what  appellee  knew,  or  had 
notice,  was  designed,  and  what  he,  appellee,  with  such  notice 
or  knowledge,  willingly  engaged  in. 
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Under  the  previous  decisions  of  this  and  the  Supreme 
Court,  we  do  not  feel  at  liberty  to  say  that  the  transactions 
presented  to  us  by  the  record  of  this  case  are  such  that 
the  law  pronounces  them  gambling,  and  that,  as  a  matter 
of  law,  the  jury  should  have  been  instructed  to  find  for  the 
defendant.  We  do  not  think  that  the  Supreme  Court  of  this 
State  has  gone  to  that  extent  in  any  case.  If,  therefore,  the 
jury  was  properly  instructed,  its  verdict  upon  this  question 
is  final.  Curtis  v.  Wright,  40  111.  App.  491;  Graham  v. 
Sadlier,  60  111.  App.  522;  Davidson  v.  Colburn,  54  111.  App. 
636. 

We  do  not  approve  of  the  phraseology  of  all  of  the 
instructions;  they  are,  however,  to  be  considered,  not  singly,, 
but  as  a  whole;  viewed  in  which  way,  we  do  not  think 
that  there  was  in  respect  to  them  anything  of  which  appel- 
lant can  properly  complain.  Yillage  of  Sheridan  v.  Hib- 
bard,  119  111.  807;  Underwood  v.  Wolf,  181  111.  425;  Inter« 
national  Bank  v.  Ferris,  118  111.  465. 

Among  other  instructions  given  at  the  instance  of  the* 
defendant  was  the  following : 

"  If  you  believe  from  the  evidence  that  the  defendant,  at 
the  time  the  orders  were  given  to  the  plaintiff  for  purchases 
and  sales  to  be  executed  upon  the  Board  of  Trade  of  the 
city  of  Chicago,  did  not  have  the  articles  purported  to  be 
sold  by  him,  nor  have  any  use  in  his  business  for  the  arti- 
cles  purported  to  be  purchased,  and  that  he  did  not  expect 
or  intend  to  deliver  the  articles  purported  to  be  sold,  or  to- 
receive  and  pay  for  the  articles  purported  to  be  purchased, 
but  simply  intended  to  speculate  upon  the  future  market 
prices  of  the  articles  purported  to  be  bought  or  sold,  and  to- 
settle  such  purported  purchases  and  sales  by  purported 
counter  sales  and  purchases,  and  by  the  payment  of  differ- 
ences in  prices,  then  you  are  instructed  that  such  an  inten- 
tion upon  the  part  of  the  defendant  would  render  such 
actions,  as  to  him,  gambling  transactions  and  unlawful  under 
the  statute;  and  if  you  further  believe  from  the  evidence, 
that  at  the  time  the  plaintiff  undertook  the  performance 
of  the  defendant's  orders,  the  plaintiff  knew,  or  by  the  exer- 
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cise  of  ordinary  prudence  and  care  ought  to  hare  known, 
or  had  notice,  actual  or  constructive,  that  the  defendant  did 
not  have  or  expect  to  have  the  comniodities  purported 
by  him  to  be  sold,  and  did  not  expect  to  receive  or  pay  for 
the  commodities  purported  to  be  bought,  but  intended 
simply  to  speculate  or  wager  upon  the  future  prices  of  such 
commodities,  and  to  settle  all  such  contracts  by  the  adjust- 
ment of  differences  in  market  prices,  then  such  transactions^ 
as  between  the  plaintiff  and  defendant,  were  gambling  trans- 
actions, and  the  plaintiff  can  not  recover  for  moneys  paid 
out  on  those  transactions  or  for  commissions  on  the 
same,  but  the  defendant  is  entitled  to  recover  back  any 
money  shown  by  the  evidence  to  have  been  paid  by  him  in 
the  matter  of  such  transactions." 

This,  together  with  the  statement  in  other  instructions, 
that  the  plaintiff  was  chargeable  with  such  notice  regard- 
ing defendant's  intentions  as  would  have  been  deduced  from 
the  defendant's  actions  by  an  ordinary  man — that  the  form 
of  the  contract  between  appellant  and  appellee  is  not  con- 
clusive as  to  the  true  nature  of  the  transactions;  that  that 
is  to  be  determined  by  the  real  intention  of  the  parties,  and 
that  if  it  was  their  intention,  or  that  of  the  plaintiff,  known 
to  the  defendant,  that  no  grain  or  other  commodity  should 
be  delivered  or  received  by  the  defendant,  but  that  the  said 
transactions,  as  between  the  plaintiff  and  defendant,  were 
to  be,  and  in  fact  were,  settled  upon  the  differences  alone 
in  the  market  between  the  prices  at  which  the  grain  was 
bought  and  sold,  then  such  transactions  were  gambling 
transactions  and  void — together  with  what  else  is  contained 
in  the  other  eleven  instructions  given  at  the  instance  of  the 
defendant,  fairly  presented  the  law  of  the  case  to  the  jury. 

We  do  not  mean  to  be  understood  as  saying  that  this  rec- 
ord is  free  from  error;  it  would  be  strange,  indeed,  if  it 
were;  but  we  do  think  that  question  of  fact  involved  in  the 
<5ase  was  fairly  presented  to  the  jury,  and  that  no  improper 
thing  occurred  during  the  trial  by  which  it  can  be  said 
Appellant  was  prejudiced  to  that  degree  that  the  judgment 
of  the  court  below  should  be  reversed.    We  regard  the  case, 
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as  we  have  before  said,  as  presenting  clearly  the  question 
whether  the  circumstances  of  and  surrounding  this  transac- 
tion are  such  that  the  law  puts  upon  it  the  stamp  of 
invalidity,  and  that  therefore  the  jury  should  have  been 
instructed  to  find  for  the  defendant.  Not  feeling  warranted 
in  so  holding,  the  judgment  of  the  Circuit  Court  is  affirmed. 
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Trnstees,  etc.  86  245 

1.  Mechanics'  Liens — Lien  Attaches  only  to  What  is  Used. — ^A  per- 
son who  furnishes  labor  or  materials  to  a  building  contractor,  for  use  in 
constructing  a  building,  takes  the  risk  as  to  the  use  such  labor  or  mate- 
rials shaU  be  put  to,  and  a  mechanic's  lien  attaches  only  for  such  part 
thereof  as  is  actually  used  in  such  building. 

2.  8amx —Proportionate  Compensation  for  Partial  Performance, — 
A  decree  for  a  mechanic's  lien  found  that  it  was  **  wholly  impracticable 
to  estimate  the  compensation  for  the  part  performed  in  proportion  to  the 
price  stipulated  for  the  whole.'*  Heldy  that  under  such  circumstances  a 
decree  for  a  lien  should  have  been  refused,  as  it  is  only  for  compensation 
in  such  proportion  that  the  lien  is  given. 

8.  QAME-^Contracts  Under  Seal  tmth  Persons  Other  than  the  Oumers. 
— The  husband  of  the  owner  of  a  lot  entered  into  a  contract  under  seal 
for  the  performance  of  services  in  the  construction  of  a  building  on  such 
lot  Heldy  that  on  an  instrument  under  seal  remedies  are  confined  to 
the  parties  to  it,  and  that  no  lien  attached. 

4.  Assignment  of  Errors— On  Several  Decrees  Rendered  in  the  Same 
Suit, — It  is  not  a  proper  assignment  of  error  to  say  that  all  of  the  sev- 
eral decrees,  in  favor  of  different  complainants  in  the  same  suit,  are 
wrong. 

Mechanic's  Lien  proceedings.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  in  part  and  affirmed  in  part 
Opmion  filed  February  1,  1897. 

M.  A.  Dempsby  and  Williams,  Lindkn,  Dempsey  &  Gott, 
attorneys  for  appellants. 

HoLLBTT  &  TiNSMAN,  attomeys  for  appellees  Gray,  Tut- 
hill  &  Co.,  William  G.  C.  Lanpher  and  Wm.  E.  Barnard, 
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Bulkley,  Gray  &  More,  attorneys  for  appellee  Compound 
Lumber  Co. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  suit  began  in  the  Circuit  Court  as  a  petition  by  the 
Ketcham  Lumber  Company  against  Francis  D.  Kood  and 
others  for  a  mechanic's  lien.  A  great  many  parties  got  into 
it;  among  others  the  appellants^  as  owners  of  the  fee  if 
all  incumbrances  were  off. 

The  appellee  above  named  has  no  interest  in  any  question 
to  be  considered  on  this  appeal. 

It  appears  that  the  building,  for  the  construction  of  which 
liens  are  claimed  for  labor  and  materials,  was  never  finished; 
how  far  it  stops  short  we  do  not  find  stated  in  the  case. 

The  questions  in  the  case  are  under  the  law  as  it  stood 
before  the  revision  of  June  26,  1895. 

When  all  parties  had  got  their  pleadings  in  the  cause  was 
referred  to  a  master,  who  reported  that  the  Compound  Lum- 
ber Company,  which  had  furnished  mill  work  to  the  amount 
of  $3,559.33,  was  not  entitled  to  any  lien,  because  $1,600, 
which  had  been  paid  to  that  company,  more  than  paid  for 
all  that  the  company  had  furnished  which  had  actually  gone 
into  the  construction  of  the  building.  The  court  sustained 
exceptions  to  the  report,  not  upon  any  diiference  between 
the  court  and  the  master  as  to  the  fact,  but  upon  the  ground 
that  the  "  Compound  Lumber  Company  fully  completed  its 
contract "  and  that  the  then  owner  "  upoli  the  delivery  of 
said  materials,  took  possession  of  the  same  and  proceeded 
to  incorporate  the  same  into  said  building,  which  was  then 
in  course  of  construction." 

There  was  no  conflictinor  testimonv  as  to  how  much  of 
the  material  went  into  the  construction  of  the  building;  what 
testimony  there  was  upon  the  subject  accorded  with  the  find- 
ing of  the  master.  It  must  have  been  the  theory  of  the  court 
that  the  Compound  Lumber  Company,  having  furnished 
the  materials  in  compliance  with  its  contract,  incurred  no 
risk  as  to  the  use  they  might  be  put  to;  a  true  theory  as  to 
the  liability  personally  of  the  purchaser,  but  inapplicable  to 
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the  question  of  lien  upon  the  premises.  Such  lien  attax^hed 
only  for  what  was  annexed.  Coleman's  Mechanic's  Lien, 
Sec.  105  et  seq. 

"  Furnish  labor  or  materials  *  *  *  in  building,"  was 
the  language  of  the  statute. 

Now  the  finding  of  the  court  that  the  then  owner. "  pro- 
ceeded to  incorporate,"  gives  no  idea  of  how  far  she  went, 
though  there  may  be  an  implication  as  to  the  intent  she  had 
in  starting.  The  lien  given  by  the  decree  to  that  company 
is  wrong. 

The  master  reported  in  favor  of  Henry  G.  Sohns  a  lien 
for  a  balance  of  $217.  The  court  found  that  he  had  a  con- 
tract for  steam  heating  '*  for  the  lump  sum  of  $6,800;"  "  that 
the  reasonable  value  of  the  materials  furnished  and  labor 
performed  was  $702.54; "  that  "  he  discontinued  said  work 
without  any  default  on  his  part;"  and  that  it  was  "  wholly 
impracticable  *  *  *  to  estimate  the  compensation  for 
the  part  performed  in  proportion  to  the  price  stipulated  for 
the  whole." 

Under  Sec.  11  of  the  act  as  amended  in  1891,  such  im- 
practicability is  a  bar  to  a  lien,  for  it  is  only  for  compensa- 
tion in  such  proportion  that  the  lien  is  given.  Therefore 
the  decree  in  favor  of  Sohns  is  wrong. 

The  premises  on  which  liens  are  claimed  were  at  the  time 
of  the  various  transactions  owned  by  Annella  Rood,  wife 
of  Francis  D.  The  latter  and  David  Walsh  entered  into  a 
contract  under  seal,  by  which  Walsh  undertook  the  perform- 
ance of  services  in  the  construction  of  the  building,  and 
Francis  D.  covenanted  to  pay  Walsh  for  them.  It  is  set- 
tled in  this  State  that  at  law,  on  an  instrument  under  seal, 
remedies  are  confined  to  the  parties  to  it.  Moore  v.  House, 
64  111.  162;  Harms  v.  McOormick,  30  111.  App.  125,  oontray 
reversed  in  132  111.  104. 

And  in  New  York,  where,  under  the  code,  law  and  equity 
are  mingled,  the  same  rule  is  held.  Briggs  v.  Partridge, 
64N.  T.357. 

In  Rhode  Island,  on  the  equity  side  of  the  court,  also. 
City  of  Providence  v.  Miller,  11  R.  I.  272. 
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The  waiving  of  the  point  in  Campbell  v.  Jacobson,  145 
111.  389,  is  not  authority  to  the  contrary.  The  decree  in 
favor  of  Walsh  is  therefore  wrong. 

It  is  only  as  to  the  three  decrees  we  have  mentioned  that 
error  is  separately  assigned;  nor  is  it  apparent  that  as  to 
the  others  any  substantial  injustice  is  done.  The  assign- 
ments of  error  by  which  they  are  questioned  are  only  that 
all  of  the  several  decrees  are  wrona:,  specifyinfi:  some  par- 
tiouta  why. 

Each  appellee  is  independent  of  every  other.  It  is  no 
good  assignment  of  error  to  bunch  them  and  say  they  are 
all  wrong. 

See  the  subject  of  assignment  of  errors  treated  under  that 
title  in  2  Eucy.  PL  &  Tr.,  920. 

The  three  decrees — one  in  favor  of  Compound  Lumber 
Company,  one  in  favor  of  Henry  G.  Sohns,  and  one  in 
favor  of  David  Walsh — are  reversed. 

The  other  decrees  shown  by  the  record  are  aflBrmed. 

The  whole  costs  here  will  be  added  together,  and  the 
appellant  will  pay  one-half  of  them,  and  the  Compound 
Lumber  Company,  Henry  G.  Sohns  and  David  Walsh  will 
each  pay  one-sixth  of  them.  The  form  of  the  judgment  to 
arrive  at  that  result  need  not  be  stated  here. 

Eeversed  in  part  and  affirmed  in  part. 


Galnmet  Electric  Street  Railway  Company  v.  Nettie  E. 

Van  Pelt,  Adm'x,  etc. 


^      q2o         ^'    Instructions — Care  to  he  Proved  by  Persons  Suing  for  Personal 

— Injury  Stated. — An  instruction  which  tells  the  jury  that  if  the  plaintiff 

was  injured  while  in  the  exercise  of  ordinary  care  for  her  safety,  and 
without  fault  or  negligence  on  her  part,  she  is  entitled  to  recover,  is  not 
subject  to  criticism  on  the  ground  that  it  confines  the  necessitsr  for  due 
care  to  the  time  of  the  injury. 

2.  Neoligence— ^  Question  of  Fact—Circumstanoes  to  be  Con- 
sidered.— Negligence  and  care  are  questions  of  fact  under  the  circum- 
stances of  the  case;  and  the  fact  that  a  person  who  was  injured  was  a 
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young  girl  may  be  considered  by  the  jury,  and  they  may  decide  what 
regard  should  have  been  given  .to  the  uncertainty  as  to  what  such  a 
child  might  rashly  do  under  circumstances  tending  to  frighten  her. 

8.  Practicb — Consideration  of  Motions  for  a  New  TriaL — A  written 
motion  for  a  new  trial,  assigning  a  number  of  reasons  why  a  new  trial 
should  be  granted,  was  filed.  Such  motion  was  not  shown  to  the  court, 
and  one  of  the  reasons  therein  assigned  was  not  mentioned  in  the  argu- 
ment or  in  any  way  brought  to  the  attention  of  the  court  Held,  that 
the  matters  stated  in  such  reason  could  not  be  assigned  for  error  in  a 
court  of  appeaL 

Trespass  on  the  Case.  Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  1,  1897. 

JuDSON  F.  Going  and  J.  A.  Bubhans,  attorneys  for  appel- 
lant 

H.  T-  &  L.  Helm  and  H.  W,  Magee,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  is  administratrix  of  her  daughter,  Edna 
Irene,  who  at  the  age  of  nine  years  was  run  over  and  killed 
by  a  car  of  the  appellant 

The  argument  of  the  appellant  in  the  opening  brief  is 
mainly  upon  the  right  to  recover  at  all,  under  the  cir- 
cumstances of  the  accident,  with  allusion,  however,  to  an 
instruction  and  a  charge  that  the  damages,  $5,000,  assessed 
by  the  jury,  are  excessive. 

The  instruction  and  criticism  of  it  are  as  follows : 

"  1.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  Edna  I.  Van  Pelt,  while  in  the  exercise 
of  ordinary  care  for  her  safety,  and  without  fault  or  negli- 
gence on  her  part,  lost  her  life  by  and  through  the  negli- 
gence of  the  defendant,  as  charged  in  the  declaration,  and 
that  said  Edna  L  Van  Pelt  left  her  surviving  next  of  kin, 
then  you  should  find  the  defendant  ^  guilty,'  and  assess  the 
plaintifTs  damages  at  such  sum  as  you  believe  from  the  evi- 
dence will  be  a  fair  and  just  compensation,  based  upon  the 
pecuniary  loss,  if  any,  resulting  from  the  death  of  the  said 
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Edna  I.  Van  Pelt,  to  her  said  next  of  kin,  not  exceeding 
the  sum  claimed  in  the  declaration  filed  herein." 

"  In  this  instruction,  the  court  confines  the  necessity  for 
due  care  on  the  part  of  the  deceased  to  the  time  of  the 
injury,  by  implication,  excluding  the  time  preceding,  during 
which  the  evidence  strongly  tends  to  show  negligence  on 
the  deceased's  part.     This  is  error." 

**  Without  fault  or  negligence  on  her  part,"  excludes  the 
construction  placed  by  the  appellant  upon  the  instruction. 

Upon  the  evidence  the  case  is,  that  in  the  afternoon  of 
July  29, 1892,  three  girls — the  others  being  respectively  aged 
eight  and  twelve  years — were  playing  a  game  in  Ninety- 
third  street  which  they  called  "  Follow  the  leader; "  one 
running  and  the  others  chasing  in  file^  and  at  intervals  the 
leader  fell  to  the  rear,  so  that  the  next  became  leader. 

The  children  saw  the  oar  approaching  from  the  east,  a 
very  considerable  distance,  and  started  away  from  it,  still 
playing  their  game.  The  other  girls  were  in  advance  of 
deceased,  and  it  is  quite  clear  that  the  rules  of  the  game 
were  abandoned,  and  the  girls  all  ran  from  the  direction 
the  car  was  coming.  The  street  was  macadamized,  and  the 
north  rail  of  the  track  was  ten  feet  from  the  curb.  The 
other  side  of  the  curb  was  a  ditch  filled  with  water.  In  the 
direction  the  girls  were  running,  obstructions,  which  the 
other  girls  passed,  in  the  street,  narrowed  the  way^  in  one 
place  to  three  feet,  in  others  to  five  feet,  between  the  ob- 
structions and  track.  It  was  obvious  to  the  motorman  that 
those  children  were  running  from  the  car;  from  what  motive 
he  had  no  means  of  knowing. 

What  thoughts  agitated  the  child  mind  of  the  deceased 
can  only  be  conjectured.  When  near  the  obstructions^  she 
suddenly  sprang  to  cross  the  track,  so  closely  to  the  car 
that  it  was  impossible  to  stop  it,  and  death  was  the  result 

The  duty  of  the  appellant  to  exercise  ordinary  care — "  that 
degree  of  care  which  it  is  to  be  presumed  an  ordinarily  care- 
ful and  prudent  person  would  exercise  in  the  same  relation 
and  under  the  same  circumstances"  (Wolflf  Mfg.  Co.  v. 
Wilson,  46  111.  App.  381) — to  avoid  injuring  children  upon 
the  street  can  not  be  denied. 
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Her  tender  years  and  sex  are  to  be  taken  into  account  in 
calculating  the  probable  influence  upon  her  fears,  when  the 
oar,  with  loud  ringing  of  the  gong,  was  constantly  gaining 
upon  her,  and  the  way  in  front  so  obstructed. 

Negligence  and  care  are  questions  of  fact  for  a  jury. 
That  she  was  a  young  girl,  running  as  fast  as  she  could  from 
the  way  the  car  was  coming,  and  that  her  path  would  soon 
be  so  narrowed  that  she  might  well  be  afraid  to  enter  it, 
were  obvious  facts.  "While  the  duty  of  the  appellant  was 
not  increased  toward  the  child  by  circumstances  affecting 
her,  her  heedlessness  in  leaving  a  place  of  safety  and  going 
into  danger  may  be  excused  by  them. 

The  jury  were  justified  in  finding,  in  effect,  that  the  car 
should  not  have  been  driven  to  pass  her,  as  was  the  appa- 
rent purpose  of  the  motorman,  and  that  more  regard  should 
have  been  had  to  the  uncertainty  of  what  such  a  child 
would  rashly  do  under  surrounding  circumstances.  Chicago 
W.  D.  Ey.  V.  Eyan,  131  111.  474. 

As  to  the  amount  of  damages  this  record  is  in  a  peculiar 
shape. 

A  motion  for  a  new  trial  was  made,  and  among  the 
grounds  was:  "  12.  The  damages  are  excessive;"  but  the  bill 
of  exceptions  states  that  *'the  foregoing  motion  based  upon 
twelve  grounds  as  above  set  forth,  was  filed  in  this,  court 
on  the  day  upon  which  the  said  motion  for  a  new  trial  was 
considered  by  the  court,  but  on  the  argument  and  presenta- 
tion of  such  motion  on  behalf  of  the  defendant,  there  was 
no  argument  made  to  the  court  in  support  of  any  other 
than  the  following,  viz.:  that '  the  verdict  was  contrary  to 
law,' '  the  verdict  was  contrary  to  the  evidence,'  and  '  con- 
trary to  the  law  and  the  evidence,'  '  and  that  there  should 
have  been  no  verdict  for  any  amount  in  this  case.' 

Said  written  motion  was  not  exhibited  or  shown  to  the 
court  and  there  was  no  statement  made  to  the  court  of  the 
several  points  or  grounds  for  new  trial  as  set  forth  and 
exhibited  upon  the  said  motion,  other  than  above  stated." 

Jones  V.  Jones,  71  111.  562,  commented  upon  and  distin- 
guished in  Ottawa,  etc.,  E.  E.  v.  McMath,  91  111.  104,  we 
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regard  as  authority  that  the  question  of  the  amount  of  dam- 
ages is  not  before  us  for  review.  The  principle  that "  where 
the  entry  of  a  decree  pro  forma  is  the  act  of  the  parties 
and  not  of  the  court,  no  appeal  will  lie,  because  there  has 
been  no  determination  by  the  trial  court"  (2  Ency.  PL  &  Pr. 
100)  applies  with  equal  force  to  an  error  assigned  upon  a 
question  that  the  party  did  not  present  for  decision  to  the 
trial  court.  Objections  are  not  to  be  raised  for  the  first 
time  in  a  court  of  review.  McCartney  v.  Loomis,  61  111. 
App.  364;  Westphal  v.  Sipe,  62  111.  App.  111. 
The  judgment  is  aiSrmed. 

Mr.  Justice  Waterman. 

I  regard  the  right  of  the  appellee  to  recover  in  this  case 
as  extremely  doubtful. 

One  riding,  driving  or  walking  along  a  street,  or  other 
public  place,  is  not  obliged  to  be  all  the  while  on  his  guard 
against  sudden,  unexpected  and  unusual  impulses  of  children 
or  others,  and  is  not  responsible  for  injuries  which  may 
happen  to  people  arising  from  sudden  and  not  to  be  appre- 
hended action  upon  their  part. 

The  deceased,  with  her  little  companions,  saw  the  car 
when  it  was  about  a  block  and  a  half  away,  and  began  run- 
ning in  the  direction  in  which  it  was  going.  They  did  not 
run  in  front  of  the  car,  and  were  not  in  a  place  of  peril,  as, 
by  the  side  of  appellant's  track,  they  proceeded  along  the 
street. 

If  the  deceased  had  stopped  in  her  flight  she  would  have 
been  uninjured;  if  she  had  followed  her  companions  she 
would  have  been,  as  they  were,  unharmed.  Her  tragic 
death  was  caused  by  her  suddenly  springing  from  a  place 
of  safety,  in  front  of  appellant's  car,  at  a  time  when  it  was 
too  late  to  stop  the  car  ere  it  came  in  contact  with  her. 

Under  these  circumstances,  the  only  question  which  could 
be  presented  to  the  jury  was,  whether  the  motorman,  see- 
ing these  children  running  along  beside  the  track,  had  rea- 
son to  think  that  they  might  be  frightened  by  the  approach 
of  the  car,  and  in  their  childish  indiscretion,  instead  of 
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stopping  in  the  line  which  they  were  pursuing,  or  turning 
away  from  appellant's  track,  might,  as  one  of  them  did, 
suddenlj'^  dart  in  front  of  the  car.  Had  they  been  adults,  it 
is  certain  the  motorman  might  have  presumed  that  they 
would  pursue  a  reasonable  and  rational  course;  but  being 
little  children,  it  is  perhaps  the  case  that  he  was  bound  to 
consider  that  they  might  be  so  frightened  that  they  would 
do  as  the  deceased  did,  the  very  opposite  of  what  was  pru- 
dent, and  thus  rush  from  a  place  of  security  into  one  of 
deadly  peril. 

That  one  is  not  obliged  to  all  the  while  so  guard  his  move- 
ments that  injury  may  not  be  inflicted  upon  a  child  who 
suddenly  throws  itself  in  his  path,  is  established  by  many 
cases.  Messenger  v.  Dennie,  137  Mass.  197;  Bulger  v.  Albany 
E.  E.  Co.,  42  N.  Y.  459;  Hearn  v.  St.  Charles  St.  E.  E.  Co., 
34  Louisiana  Annual,  160;  Gallaher  v.  Crescent  City  E.  E. 
Co.,  37  Louisiana  Annual,  288;  Qoshom  v.  Smith,  92  Pa.  St. 
436;  Heslonville  Passenger  E.  E.  Co.  v.  Connell,  88  Pa.  St. 
520;  Warner  v.  The  People's  St.  Ey.  Co.,  141  Pa.  St.  615; 
Am.  &  Eng.  Ency.  of  Law,  Vol.  4,  p.  46,  note  4;  Fenton, 
Adm'r,  v.  Second  Ave.  Ey.  Co.,  126  N.  Y.  625. 

It  may  add  to  the  faith  of  those  who  believe  that  there 
is  nothing  new,  to  recall  that  twenty-three  centuries  ago, 
Lysias,  an  Athenian  orator,  presented  to  an  Athenian  court 
the  question  of  responsibility  for  the  accidental  death  of 
of  one  who  ran  within  range  of  a  javelin  hurled  by  the  de- 
fendant while  exercising  in  a  gymnasium. 


Adolph  Peters  v.  Emma  Balke.  L^^  ^gj 

Sophie  Mnller  v.  Same.  i^,  ^j 

m 

1.  FORCIBLK  Entry  and  Detainer— Po««eman  by  Orantor  of  Plaint- 
iff.— ^In  an  action  of  forcible  entry  and  detainer  it  is  not  necessary  that 
a  plaintiff,  who  claims  under  the  sixth  article  of  the  second  section  of 
the  forcible  entry  and  detainer  act,  should  show  that  his  grantor  had 
actual  possession  of  the  premises  claimed;  a  possession  by  tenant  will  be 
sufficient 
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2.  Samb — Deeds  Admissible  as  Eoidenoe. — ^While  it  is  true  that  ques- 
tions of  title  can  not  be  determined  in  an  action  of  forcible  entry  and 
detainer,  it  does  not  follow  that  deeds  are  inadmissible  as  evidence  in 
such  an  action;  on  the  contrary,  the  statute  clearly  contemplates  their 
admission. 

Forcible  Entry  and  Detainer.— Appeals  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neblt,  Judge,  presiding,  in  Peters 
V.  Balke;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding,  in  MuUer  t. 
Balke.    Affirmed.    Opinion  filed  February  1,  1897. 

Statement  of  the  Case. 

These  are  appeals  from  judgments  of  the  Circuit  Court 
of  Cook  County,  on  trials  of  actions  of  "  forcible  entry  and 
detainer,"  commenced  before  a  justice  of  the  peace  and  tried 
in  the  Circuit  Court  on  appeals  by  the  appellants  from 
judgments  in  the  justice  court. 

The  questions  now  presented  on  the  records  are  purely 
questions  of  law. 

It  appears  that  one  Edward  MuUer  on  and  prior  to  the 
20th  of  December,  1889,  was  owner  in  fee  of  a  lot  at  63 
Cleveland  street,  in  the  city  of  Chicago.  It  was  improved 
with  a  two-story  building  in  front  and  a  cottage  in  the  rear. 
The  judgments  in  these  cases  award  possession  of  this 
cottage  to  the  appellee.  Both  buildings  were,  December  20, 
1889,  occupied  by  tenants,  appellee's  husband  being  the 
tenant  of  the  top  flat  of  the  front  house.  Edward  MuUer 
was  then  living  with  appellee  and  her  husband  at  this  flat. 
After  the  20th  of  December,  and  before  the  end  of  January, 
he  married  one  Magdalena  Hubacher,  and  in  anticipation  of 
the  marriage  appellee  and  her  husband  vacated  the  top  flat. 
Magdalena  died  within  two  years  of  her  marriage  to 
Edward  MuUer,  and  Edward,  in  1892,  married  Sophie 
MuUer,  appellant  here  (defendant  below),  and  in  May,  1895, 
he  died  in  the  cottage  in  the  rear  of  the  lot,  where  he  and 
Sophie  had  lived  for  some  time,  leaving  her  surviving.  De- 
ceased made  a  wiU — now  duly  proved  in  the  Probate  Court 
— leaving  everything  to  his  widow,  the  appellant. 

Appellee's  claim  is  founded  upon  two  deeds,  one  a  deed 
of  trust  from  the  deceased,  dated  20th  December,  lSb9,  to 
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one  Gloeckler,  trustee,  and  one  dated  May  20,  1895,  after 
the  death  of  Edward  MuUer,  by  the  trustee  to  appellee. 

The  deed  of  trust  purports  to  convey  this  lot  and  its  im- 
provement to  the  trustee  upon  trusts,  inter  alia  : 

1.  For  the  grantor  for  life. 

2.  After  his  death,  if  Magdalena  Hubacher,  whom  he  is 
about  to  marry,  survived  him  as  his  widow,  said  Magdalena 
to  occupy  rear  house  and  draw  rents  from  lower  flat  of 
front  house. 

3.  During  life  of  Magdalena,  Emma  Balke,  daughter  of 
C.  J.  H,  MuUer,  to  occupy  top  flat  of  front  house,  etc. 

4.  After  the  death  of  said  Edward  MuUer,  if  he  should 
die  unmarried  to  said  Magdalena  Hubacher,  or  after  the 
death  of  said  Magdalena,  if  she  should  survive  said  Edward 
as  his  widow,  then  said  trustee  Gloeckler  shall  convey  said 
property  by  good  and  suiHcient  deed  to  Emma  Balke,  her 
heirs  and  assigns,  in  fee  simple. 

The  deed  from  the  trustee  is  in  the  usual  quit-claim  form. 

The  alleged  errors  relied  on  in  this  case  are  as  to  the  con- 
struction and  interpretation  of  the  statute,  and  the  deed  of 
trust  referred  to,  appellant  insisting  (1)  that  to  maintain 
this  form  of  action  under  the  statute,  proof  of  an  actual  pos- 
session— ^ pedis  possesaio — by  Edward  Muller  when  he  exe- 
cuted the  deed  of  trust,  was  necessary;  that  a  constructive 
possession  by  tenant  was  insufficient;  (2)  that  the  action  of 
forcible  detainer  being  a  possessory  one,  the  question  of  the 
devolution  of  title  under  the  trust  deed  could  not  be  litigated 
in  it,  and  (3)  that  under  a  correct  construction  of  the  deed 
of  trust  appellee  acquired  no  title  whatever. 

Hbnky  N.  Stoltenbero  and  Sullivan  &  MoAbdle,  attor- 
neys for  appellants. 

Laokneb  &  BuTz,  attorneys  for  appellee. 

Mb.  Justice  Watebman  delivebed  the  opinion  op  the 

COUBT. 

The  sixth  article  of  the  second  section  of  the  statute  of 
this  State  relating  to  forcible  entry  and  detainer,  provides 
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that  "  when  lands  or  tenements  have  been  conveyed  by  any 
grantor  in  possession,  or  sold  under  the  judgment  or  decree 
of  any  court  of  this  State,  *  *  *  and  the  grantor  in 
possession  or  party  to  such  judgment  or  decree,  *  *  * 
after  the  expiration  of  the  time  of  redemption,  when  re- 
demption is  allowed  by  law,  refuses  or  neglects  to  surrender 
possession  thereof,  after  demand  in  writing  by  the  person 
entitled  thereto,  or  his  agent,  the  person  entitled  to  the 
possession  of  such  lands  or  tenements  may  be  restored 
thereto." 

In  Jackson  v.  Warren,  32  111.  331,  it  was  held  that  the 
remedy  thus  provided  was  not  restricted  to  the  nominal 
party  against  whom  the  judgment  or  decree  was  rendered, 
but  might  be  employed  against  any  one  who,  even  after  the 
time  of  redemption  from  the  sale,  obtained  possession  from 
the  defendant  in  the  judgment  or  decree;  and  it  was  also 
held  that  all  parties  bound  by  a  decree  might,  within  the 
meaning  of  this  statute,  be  said  to  be  parties  to  the  decree 
although  not  named  therein. 

The  rule  thus  announced  was  followed  in  Rice  v.  Brown, 
77  111.  549,  and  in  Kratz  v.  Buck,  111  111.  40.  In  the  case 
last  named,  the  court  said  that  if  a  person  against  whom  a 
judgment  or  decree  has  been  rendered,  after  a  sale  of  his 
land  thereunder  before  the  expiration  of  the  time  of  re- 
demption, conveyed  his  interest  in  the  land  to  another,  who 
entered  into  possession  under  such  deed,  such  grantee  could 
not  successfully  resist  an  action  of  forcible  detainer  brought 
by  the  purchaser  under  the  judgment  or  decree  after  the 
time  of  redemption  had  expired  and  he  had  received  there- 
under a  deed. 

The  words  in  the  said  sixth  article,  "  party  to  such  judg- 
ment or  decree,"  being  held  to  include  one  bound  by  such 
judgment  or  decree,  as  well  as  one  receiving  a  conveyance 
from  such  party,  it  seems  that  the  words  "  grantor  in  pos- 
session" must  be  held  to  include  parties  entering  into 
possession  under  such  grantor  subsequent  to  the  making  of 
his  grant. 

In  the  present  case  £dward  MuUer  was  the  grantor  in 
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possession,  and  Emma  Balke  is  the  grantee  under  and  in  pur- 
suance of  the  grant  of  Edward  MuUer;  she  is,  therefore, 
within  the  terms  of  the  sixth  article  of  the  second  section  of 
the  statute  concerning  forcible  entry  and  detainer. 

Counsel  insists  that  to  the  maintenance  of  this  action 
under  said  sixth  article,  an  actual  pedis  possesaio  by  the 
grantor  is  necessary,  and  that  possession  by  a  tenant  is  not 
sufficient. 

Said  sixth  article  does  not  contemplate  that  the  party 
against  whom  the  judgment  or  decree  has  been  rendered  must 
have  had  an  actual  pedis  possessio  at  the  time  of  the  ren- 
dering of  such  judgment  or  decree,  in  order  that  after  sale 
and  the  expiration  of  the  period  of  redemption  an  action 
of  forcible  detainer  may  be  maintained  against  him  or  his 
grantee,  or  a  person  in  possession,  who  is  bound  by  such 
judgment  or  decree. 

The  object  of  the  statute,  the  purpose  and  intent  for 
which  it  exists,  is  to  provide  a  means  by  which  the  person 
actually  entitled  to  the  possession  of  lands  may  be  speedily 
restored  to  the  possession  thereof. 

Under  the  well  known  rule  that  the  possession  of  a  ten- 
ant is  the  possession  of  the  landlord,  there  is  no  reason 
why,  when  such  landlord  has  conveyed  premises,  he  should 
not  be,  under  the  statute  of  forcible  detainer,  compelled  to 
give  possession  thereof  to  the  person  entitled  thereto,  the 
same  as  if  he  had  been  in  actual  personal  occupancy  instead 
of  holding  through  a  tenant. 

It  is  also  urged  that  deeds  are  not  admissible  in  an  action 
of  forcible  detainer,  it  not  being  for  the  trial  of  title,  and 
that  neither  the  deed  by  Edward  MuUer  nor  that  to  Emma 
Balke  should  have  been  admitted  in  evidence. 

It  is  true  that  questions  of  title  can  not  be  determined  in 
an  action  of  forcible  detainer,  but  it  does  not  follow  from 
this  that  deeds  are  inadmissible  in  such  action;  on  the  con- 
trary, the  statute  clearly  contemplates  the  admission  of 
such  deeds,  as  a  purchaser  under  the  judicial  sale  must  show 
valid  judgment,  execution  and  deed  to  recover  in  such 
action.  Johnson  v.  Baker,  38  111.  98;  Kratz  v.  Buck,  111 
111.  40;  Kepley  v.  Luke,  106  111.  395. 
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The  deed  by  Edward  MuUer  and  that  to  Emma  Balke 
were  properly  admitted  in  evidence.  Appellant  might  have 
introduced  evidence  showing  that  such  deeds,  or  either  of 
them,  were  or  was  invalid,  but  could  not  have  introduced 
evidence  of  another  title,  or  contested  the  validity  of  the 
title  apparently  conveyed  by  such  deeds. 

Appellants  also  insist  that  the  proper  construction  of  the 
trust  deed  is  such  that  Emma  £alke  took  under  it  no  title 
whatever. 

The  deed  has  been  construed  and  held  to  be  valid  in 
MuUer  v.  Balke,  154  111.  110.  It  is  clear  that  Edward  Mul- 
ler  contemplated,  in  making  said  deed,  the  possibility  of 
the  state  of  affairs  which  existed  at  the  time  of  his  death, 
namely,  that  he  would  survive  Magdalena  Hubacher,  and 
that  Emma  Balke  would  survive  him;  that  at  the  time  of 
his  death  he  would  be,  as  he  then  was,  unmarried  to  Mag- 
dalena Hubacher,  she  having  died  prior  to  his  decease. 

The  judgments  of  the  Circuit  Court  are  aflSrmed. 

Gaby,  J.  I  do  not  combat  the  ingenious  argument  of 
Judge  Waterman,  that  the  remedy  by  forcible  detainer  lies 
in  this  case,  but,  as  the  right  to  possession  depends  upon 
the  title,  it  would  seem  that  a  freehold  is  involved,  which 
deprives  this  court  of  jurisdiction. 


109    »  99 


John  J.  Ryan  and  John  J.  Hayes  v.  Ernest  W.  Ck^oke^ 

Surviving  Partner. 

1.  EacROW-^Simple  Contracts  May  he  Delivered  in.  —A  simple  contract 
in  writing  as  well  as  a  deed  may  be  delisrered  as  an  escrow,  and  the  law 
of  escrow  is  substantialjy  the  same  in  both  cases,  but  such  contract  can 
not  be  delivered  directly  to  the  promisee  to  be  held  by  him  as  an  escrow. 

3.  Parol  Evidence — Not  Admissible  to  Show  that  a  Delivery  of  a 
Deed  toa^  Conditional, — The  rule  excluding  parol  evidenced  show 
that  a  delivery  of  a  deed  to  a  grantee  was  upon  condition,  applies  only  to 
deeds  which  upon  their  face  are  complete  contracts,  requiring  nothing 
but  delivery  to  make  them  perfect  contracts. 
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8.  Samb — When  Admissible  to  Show  that  a  Delivery  was  Conditional, 
— If  a  deed  is  handed  to  the  grantee  for  the  mere  purpose  of  examina- 
tion, fluch  will  not  exclude  parol  evidence  to  show  that  the  deed  was 
never  completely  executed  or  delivered  as  a  completed  contract. 

Assnnipsit. — Breach  of  contract.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
February  9,  1897. 

English  &  Heffbran,  attorneys  for  appellants;  T.  A. 
MoRAN,  of  counsel. 

Aldrioh,  Keed,  Foster  &  Allen,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  action  was  based  upon  an  alleged  breach  in  failing 
to  manufacture  the  burners  and  measuring  apparatus  for 
street  lamps  by  a  certain  alleged  contract  agi'eed  to  be 
manufactured.  The  defense  was  that  the  agreement  never 
became  binding  upon  the  parties  to  it;  that  it  was  condi- 
tionally delivered  and  not  to  be  binding  upon  the  parties 
unless  the  defendants  obtained  a  contract  from  the  city  of 
Chicago. 

Upon  the  examination  of  defendant  John  J.  Ryan,  he  was 
asked  a  question  with  reference  to  the  conversation  that  took 
place  prior  to  the  execution  of  the  contract.  The  question 
was  objected  to.  Counsel  for  appellants  stated  that  what 
he  sought  to  bring  out,  was,  the  conversation  in  regard  to 
its  delivery  that  was  had  before  the  making  of  the  written 
contract.*  The  objection  was  sustained.  Counsel  then 
made  the  following  offer  in  behalf  of  the  defendants  below, 
appellants  here : 

"  I  now  offer  to  prove  by  this  witness  that  the  contract 
offered  in  evidence  by  the  plaintiff  was  signed  by  the  par- 
ties to  it  on  the  express  understanding  and  agreement, 
between  said  parties,  that  it  was  not  to  become  operative 
unless  the  defendants  obtained  a  certain  other  contract  from 
the  city  of  Chicago,  and  that  they  never  obtained  such 
other  contract  from  the  city." 

Vol  LXVUI  » 
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Objections  made  to  the  offer  were  sustained  by  the  coart. 

In  McCann  v.  Atherton,  106  111.  81,  the  Supreme  Court 
of  this  State,  passing  upon  the  question  of  an  alleged  con- 
ditional delivery  of  a  conveyance  of  land,  said:  "The  rule 
of  law  on  this  subject  is,  that  a  deed,  or  any  other  sealed 
instrument,  can  not  be  delivered  to  the  grantee  or  obligee 
himself  as  an  escrow,  to  take  effect  upon  a  condition  not 
appearing  on  the  face  of  such  deed  or  other  instrument. 
The  delivery  must  be  made  to  a  stranger,  otherwise  the 
deed  or  other  instrument  becomes  absolute  at  law." 

Counsel  for  appellee  concede  that  such  is  the  rule  with 
respect  to  instruments  that  are  necessarily  under  seal, 
insisting  that  the  rule  is  confined  to  such  deeds  and  does 
not  apply  tt>  instruments  which  have  been  sealed  as  a  mere 
matter  of  choice. 

Attention  is  called  to  the  case  of  Blewitt  v.  Boorum  et 
a1.,  14  N.  Y.  Supplement  29S,  in  which  this  distinction  was 
taken,  and  applied  to  a  sealed  contract  conveying  a  right  to 
manufacture,  etc.,  under  a  patent. 

In  Baum  v.  Parkhurst,  26  111.  App.  128,  the  question 
being  as  to  the  effect  of  the  delivery  of  a  renewal  insurance 
receipt,  the  court.  Baker,  J.,  said :  "  To  allow  appellee  to 
show  by  oral  testimony  that  the  delivery  of  the  instrument 
was  not  absolute,  but  conditional  only,  was  to  permit  him 
to  change  the  terms  of  the  written  contract  by  parol.  The 
conditional  delivery  of  a  deed  or  instrument  in  writing 
which  is  not  to  be  operative  or  take  effect  as  an  absolute 
delivery  until  certain  conditions  shall  be  performed,  is  a 
delivery  in  escrow.  The  delivery  of  the  renewal  receipt  to 
appellee  was  not  in  escrow,  for  he  was  a  party  to  the 
contract  witnessed  thereby,  and  an  escrow  can  be,  delivered 
only  to  a  stranger  or  a  third  person,  and  not  to  a  party  to 
such  contract.  *  *  *  Upon  the  delivery  and  accept- 
ance of  the  receipt,  the  contract  of  renewal  contained 
therein  and  created  thereby  became  an  absolute  contract, 
binding  upon  both  parties,  and  to  show  the  obligation  of 
the  contract  was  to  take  effect  conditionally  only  was 
inconsistent  itself,  and  was  changing  the  plain  provisions 
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of  a  written  contract  by  oral  testimony.  Ward  v.  Lewis, 
4  Pick.  618. 

♦  *  *  It  is  ur^ed  by  appellee  that  the  paper  involved 
in  this  case  was  not  under  seal  and  was  not  a  deed,  and  that 
therefore  the  law  that  a  deed  can  not  be  delivered  in  escrow 
to  a  contracting  party,  has  no  application  here.  The  law 
of  escrow  is  not  confined  to  sealed  instruments.  A  prom- 
issory note  or  other  simple  contract  in  writing,  as  well  as  a 
deed,  may  be  delivered  as  an  escrow,  and  the  law  of  escrow 
is  substantially  the  same  in  both  cases,  and  such  note  or 
contract  can  not  be  delivered  directly  to  the  promisee  to  be 
held  by  him  as  an  escrow.  1  Parsons  on  Notes  and  Bills, 
51;  Worrall  v.  Munn,  5  K  T.  229;  Foy  v.  Blackstone,  31 
111.  538;  O.,  O.  &  F.  R.  V.  R  R  Co.  v.  Hall,  I  111.  App. 
612." 

In  Moss  V.  Kiddle  &  Co.,  5  Cranch,  851,  the  court, 
Marshall,  C.  J.,  said  :  "  It  is  admitted  by  the  counsel  in 
this  case,  that  a  bond  can  not  be  delivered  to  the  obligee  as 
an  escrow.  But  it  is  contended  that  where  there  are  several 
obligees  constituting  a  copartnership,  it  may  be  delivered 
as  an  escrow  to  one  of  the  firm.  The  court,  however,  is  of 
opinion  that  a  delivery  to  one  is  a  delivery  to  all." 

In  5  Am.  &  Eng.  Ency.  of  Law,  p.  450,  the  rule  is  thus 
announced :  ^^  In  order  to  be  an  escrow,  it  must  be  delivered 
to  a  stranger;  nothing  but  an  absolute  delivery  can  be  made 
directly  to  the  grantee." 

In  the  same  work.  Vol.  6,  p.  858,  it  is  said :  "  A  deed  or 
other  instrument  can  not  be  delivered  to  the  grantee  or 
obligee  as  an  escrow,  to  take  effect  on  a  condition  not  appear- 
ing on  its  face.  In  order  to  operate  as  an  escrow,  the  de- 
livery must  be  made  to  a  stranger  (one  not  a  party),  other- 
wise the  deed  or  other  instrument  will  become  absolute  at 
law,  and  parol  evidence  of  conditions  qualifying  it  is  inad- 
missible." 

The  rule  excluding  parol  evidence  to  show  that  a  delivery 
of  a  deed  to  a  grantee  was  upon  condition  only,  applies  only 
to  deeds  which,  upon  their  face,  are  complete  contracts,  re- 
quiring nothing  but  delivery  to  make  them  perfect  contracts. 
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If  a  deed  is  handed  to  the  grantee  named  therein  for  the 
mere  purpose  of  examination,  such  delivery  will  not  exclude 
parol  evidence  to  show  that  the  instrument  was  never  com- 
pletely executed,  and  was  never  handed  over  as  a  completed 
contract.  Dietz  v.  Parish,  53  Howard's  Pr.  Reports,  217; 
Cooks  V.  Barker,  49  N.  Y.  107;  Brackett  v.  Barney,  28  K 
Y.  341. 

As  to  the  relief  that  may  be  afforded  by  a  court  of  equity, 
in  a  case  of  conditional  delivery,  see  Flagg  v.  Mann,  2  Sum- 
ner (U.  S.),  486. 

In  the  present  instance,  according  to  the  contention  of 
appellants,  the  deed  delivered  was  a  contract  that  if  appel- 
lants made  certain  arrangements  with  the  city  of  Chicago, 
the  deed  would  be  a  binding  obligation;  in  other  words,  it 
was  by  its  delivery  made  a  contract  which  neither  party 
could  have  revoked,  and  which  would  have  been  binding 
upon  each  had  appellants  obtained  their  expected  agree- 
ment with  the  city  of  Chicago. 

The  contention  of  appellants  is.  realh^  that  they  should 
be  allowed  to  introduce  evidence  to  show  in  contradiction  of 
its  terms  to  what  extent  the  deed  was  a  contract,  not  that 
by  a  conditional  delivery  to  a  party  it  was  no  contract  at  all. 

The  evidence  offered  was  properlj'^  excluded,  and  the  judg- 
ment of  the  Superior  Court  is  affirmed. 

Shepard,  p.  J.,  and  Gary,  J. 

We  concur  in  the  result,  but  not  in  what  is  quoted  as  to 
delivery  upon  condition  of  unsealed  instruments. 


Amanda  C.  Caldwell  et  al.  t.  Antonie  Ellebrecht. 

1.  Foreclosure— 0/  Trust  Deed  on  Defmdt  of  the  Payment  of 
Interest  and  Taxes, — Tlie  foreclosure  of  a  trust  deed  for  a  default  in  tiie 
payment  of  interest  and  taxes  before  the  maturity  of  the  principal  som 
secured)  is  sustained  in  this  case. 

Foreclosure,  of  trust  deed.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Patne,  Judge,  presiding.    Heard  in 
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this   court   at  the  October  term,  1896.    Affirmed.    Opinion,  filed  Feb- 
ruary 9, 1897. 

Elmer  W.  Adkinson,  attorney  for  appellants. 
Parke  E.  Simmons,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

In  this  case  a  bill  to  foreclose  a  trust  deed  in  the  nature 
of  a  mortgage  was  filed  by  the  appellee  against  the 
appellants,  who  were  the  makers  of  the  trust  deed  and 
of  the  notes  secured  thereby.  The  principal  note  for 
five  thousand  dollars  had  not  by  its  terms  matured  when 
the  bill  was  filed,  but  there  had  been  a  default  in  the  pay- 
ment of  a  small  amount  of  interest  due  upon  one  of  the 
interest  coupons  for  more  than  thirty  days,  and  there  had 
been  also  a  default  in  the  payment  of  taxes  for  the  year 
1894,  and  appellee  had  paid  them,  and  before  the  bill  was 
filed  a  further  default  had .  occurred  in  the  payment  of  an 
interest  coupon  which  matured  two  days  previous  thereto. 
The  trust  deed  provided  that  in  case  of  a  default  for  thirty 
days  in  the  payment  of  interest,  or  of  taxes,  the  whole  of 
both  principal  and  interest  should,  at  the  election  of  appel- 
lee as  holder  of  the  notes,  become  at  once  due  and  payable, 
and  it  was  in  pursuance  of  such  conferred  power  that  appel- 
lee elected,  because  of  the  defaults  that  had  been  made  for 
more  than  thirty  days,  to  declare  the  whole  sums  due  and 
payable. 

All  of  such  matters  were  found  and  reported  by  the  mas- 
ter to  whom  the  cause  was  referred,  and  his  report  was  con- 
firmed in  all  respects,  except  that  his  allowance  of  $250  for 
solicitor's  fees  was  cut  down  to  $150,  and  a  decree  accord- 
ingly was  entered. 

We  can  not  take  time  to  consider  at  length  the  inequity 
urged  by  the  appellants  in  permitting  appellee  to  declare 
the  whole  sum  to  be  due  and  payable,  for  the  default  in  the 
payment  of  a  small  part  of  an  interest  note,  upon  which 
payments  in  installments  had  been  made  and  accepted. 
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Such  inequity  would  have  been  more  striking  if  the  appel- 
lants had  paid  the  taxes  upon  the  premises  when  they 
became  due^  and  had  not  defaulted^  although  but  for  two 
days,  in  the  payment  of  another  interest  note  which  fell 
due  before  the  bill  was  filed. 

The  covenant  of  appellants  was  not  only  to  pay  the 
interest  notes  in  full  at  maturity,  but  was  also  to  pay  the 
taxes  when  they  became  due  and  payable,  and  if  they  were 
not  paid  by  appellants  before  the  commencement  of  the 
annual  tax  sale,  the  appellee  was  empowered,  at  his  option, 
to  pay  the  same,  and  the  amount  so  paid  should  thereupon 
become  so  much  additional  indebtedness  secured  by  the 
trust  deed. 

We  may  take  notice  that  under  the  laws  of  this  State, 
taxes  upon  realty  are  due  and  payable  on  (or  before)  May 
first  in  each  year,  and  it  was  shown  that  the  taxes  in  ques- 
tion were  paid  by  appellee  on  the  day  the  bill  was  filed,  on 
August  10,  lS95,and  that  the  tax  sale  was  then  in  progress. 

Tt  was  also  made  to  appear  that  after  the  bill  had  been 
filed,  the  appellants  might  have  adjusted  the  matter  with 
appellee's  agent  by  paying  the  interest,  taxes  and  costs,  with 
one  hundred  dollars  solicitor's  fee&  But  appellants  refusing 
to  pay  the  solicitor's  fee  that  was  demanded,  the  adjust- 
ment was  not  made.  The  trust  deed  provided  for  the  pay- 
ment of  a  solicitor's  fee,  and  under  the  law  a  reasonable 
one  is  allowable,  when  so  provided.  We  are  not  at  liberty 
to  substitute  our  own  judgment  for  that  of  the  master  and 
the  chancellor,  and  say  that  the  demand  for  one  hundred 
dollars  as  a  solicitor's  fee  at  that  stage  of  the  suit  was  so 
unreasonable  as  to  justify  a  reversal  of  the  decree. 

Upon  the  record  as  made  the  decree  must  stand,  and  it  is 
affirmed. 
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1.  Practice— Watwr  of  Objections  to  the  Declaration.— An  objec- 
tion to  a  declaration  which  may  be  removed  by  an  amendment,  and 
which  is  not  alluded  to  in  a  motion  for  a  new  trial,  is  waived. 

2.  E^LECTRic  Cars— IH'Ztgenoe  Required  of  jifoformen.— In  an  action 
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against  a  'street  car  company  for  killing  a  child,  a  passenger  testified 
that  she  saw  the  child  start  across  the  street  before  the  car  started,  but 
the  motorman  did  not  see  the  child  until  it  was  too  late  to  stop  the  car. 
The* court  below,  in  trying  the  case  without  a  jury,  was  justified  in  find- 
ing that  the  motorman  ought  to  have  seen  the  child  sooner. 

Trespass  on  the  Case.— Death  from  negligence.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

JuDsoN  F.  Going  and  J.  A.  Bubhans,  attorneys  for  appel- 
lant. 

Wm.  C.  As  at  and  Kobebt  Eedfield,  attorneys  for  appellee. 

Mb.  Justioe  Gaby  delivebbd  the  opinion  of  the  Couet. 

The  appellee,  administrator  of  the  estate  of  Edna  M. 
Lewis,  deceased,  was,  at  the  time  of  the  death  of  the  latter, 
a  barber  at  9262  South  Chicago  avenue,  with  his  shop  on 
the  ground  floor  and  housekeeping  rooms  above,  where, 
with  his  wife  and  two  children,  he  resided. 

The  eldest  child  was  Edna,  and  she  was  but  two  years 
and  five  months  old— a  mere  baby.  She  was  run  over  and 
killed  by  an  electric  car  of  the  appellant  when  the  car  had 
gone  less  than  its  own  length  from  the  place  of  starting. 
She  was  running  across  the  street  to  her  father's  house. 

Five  minutes  before  she  had  been  in  the  house,  and  how 
she  happened  to  be  on  the  other  side  of  the  street  is  un- 
explained. 

A  passenger  in  the  car  testified  that  she  saw  the  child 
start  across  the  street  before  the  car  started.  The  motor- 
man  did  not  see  the  child  until  she  was  in  front  of — ^almost 
under — the  car;  too  late  to  stop  the  car.  From  the  time 
that  he  did  see  her,  he  was  guilty  of  no  negligence,  but  the 
court,  trying  the  cause  without  a  jury,  was  justified  in  find- 
ing that  he  ought  to  have  seen  her  sooner.  Chicago  West 
Division  Ey.  v.  Kyan,  31  IlL  App.  621;  131  III.  474. 

What  is  said  in  that  case  in  both  reports  is  an  answer  to 
all  that  is  urged  here  by  the  appellant  as  to  the  absence  of 
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negligence  by  the  appellant,  and  of  care  by  the  parents  of 
the  child. 

The  appellee  finds  it  difficult  to  deal  with  the  objection 
of  the  appellant,  based  upon  Chicago  and  Alton  H.  R. 
V.  Logue,  47  111.  App.  292, 53  111.  App.  142,  and  158  111.  621, 
that  the  younger  child  was  not  mentioned  in  the  declara- 
tion; and  ^*we  therefore  confidently  submit  this  case  to 
your  honor's  judgment,"  says  his  counsel.  Whether  the 
judgment  of  the  Appellate  Court  of  the  Fourth  District  is 
consistent  with  what  the  Supreme  Court  held  in  Conant  v. 
Griffin,  48  111.  410,  we  need  not  consider,  as  in  this  case  the 
appellant  filed  "points  in  writing"  upon  a  motion  for  a  new 
trial,  and  neither  among  those  points,  nor  at  any  stage  of 
the  suit,  was  the  omission  to  mention  that  child  in  the  dec- 
laration alluded  to.  The  objection — whatever  may  be  in 
it — is  waived.  Brewer  v.  Kat.  Un.  Bld^.  Ass'n,  64  111.  App. 
101;  Grand  Lodge  v.  Bagley,  60  111.  App.  589;  Hafner  v. 
Herron,  Ibid.  592. 

It  could  easily  have  been  refnoved  by  amendment,  even 
after  verdict.  Such  amendment  would  not  have  been  a 
statement  of  a  new  cause  of  action.  Haynie  v.  Chicago  & 
Alton  R.  R.,  9  111.  App.  105. 

And  it  would  not  have  been  too  late  to  make  it  whenever 
appellant  made  the  point.  Independent  Order  v.  Paine, 
122  111.  625.     The  judgment  is  affirmed. 


Henry  A.  Foster,  Adm.,  v.  Wadsworth-Howland  Co. 

1.  Instructions— 7b  Find  for  the  Defendant— When  Proper,— 
Where  a  judgment  is  reversed  and  remanded  upon  the  ground  that 
there  can  be  no  recovery  upon  the  evidence,  and  is  again  tried  upon 
evidence  in  nowise  essentially  differing  from  that  heard  upon  the  former 
trial,  it  is  proper  for  the  court  to  instruct  the  jury  to  find  for  the 
defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  189C  Affirmed. 
Opinion  filed  February  9,  1S07. 


First  Distuict — October  Term,  1896.      601 

Kennedy  v.  I.  C.  R.  R.  Co. 

B.  M.  SuAFFNEB,  attorney  for  appellant. 
Kerb  &  Barb,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  cause  was  before  us  upon  appeal  once  before,  and  our 
opinion  reversing  the  then  judgment  against  the  present 
appellee,  is  reported  in  50  111.  App.  513.  The  case  having 
been  again  tried  upon  evidence  in  no  wise  essentially  differ- 
ing from  that  heard  upon  the  former  trial,  the  trial  court, 
in  conformity  with  our  holding  that  there  could  be  no 
recovery  upon  the  evidence  and  under  the  law,  instructed 
the  jury  to  find  the  defendant,  appellee,  not  guilty,  and  a 
verdict  and  judgment  went  accordingly. 

Our  former  opinion  and  judgment  constitute  the  law  of 
the  case  for  this  court,  and  the  judgment  is  affirmed. 


1.  Bill  of  Exceptions-- W/ia^  Must  Appear  in, — Without  an  excep- 
tion preserved  in  the  bill  of  exceptions,  no  ruling,  however  improper, 
that  does  not  relate  to  the  pleadings  or  appear  on  the  face  of  the  judg- 
ment, can  be  reversed  in  an  appellate  tribunal. 

Trespass  on  the  Case.— Death  from  negligent  acts.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

William  E.  O'Neill  and  Darrow,  Thomas  &  Thompson, 
attorneys  for  appellant. 

John  G.  Drennan,  attorney  for  appellee;  James  Fentress, 
of  counsel. 

Mr.   Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 
This  action  was  brought  to  recover  damages  for  the  death 
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of  appellant\s  intestate  occasioned  by  the  alleged  negligence 
of  the  appellee. 

At  the  conclusion  of  the  plaintiffs  evidence  the  court, 
upon  the  motion  of  the  defendant,  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  recover,  and  a  verdict  fol- 
lowed accordingly. 

A  motion  for  a  new  trial  ensued  and  was  overruled. 
Neither  to  the  giving  of  the  instruction,  nor  to  the  overrul- 
ing of  the  motion  for  a  new  trial,  was  any  exception  taken, 
and  the  point  is  insisted  upon  by  the  appellee  as  fatal  to 
the  right  of  appellant  to  have  a  reversal,  and  it  is  fatal.  It 
does  appear  by  the  transcript,  made  by  the  clerk,  of  the 
judgment  record,  that  the  plaintiff  "entered  his  exceptions 
herein,"  but  that  was  insufficient  and  did  no  good.  Excep- 
tions can  only  become  matters  of  record  when  certified  by 
the  trial  judge. 

The  rule  is  inflexible  that,  without  an  exception  preserved 
in  the  bill  of  exceptions,  no  ruling,  however  improper,  that 
does  not  relate  to  the  pleadings  or  appear  on  the  face  of 
the  judgment  can  be  reviewed  in  an  appellate  tribunal. 
Martin  v.  Foulke,  lU  III.  206;  James  v.  Dexter,  113  111.  654; 
City  of  Jacksonville  v.  Cherry,  39  111.  App.  617;  Fries  v. 
Fries,  34  111.  App.  142;  City  of  Rock  Island  v.  Riley,  26 
111.  App.  171. 

We  mifjht  cite  manv  other  cases. 

The  only  assigned  error  that  is  argued  is  that  which  chal- 
lenges the  correctness  of  the  action  in  giving  the  instruction 
we  have  referred  to. 

It  was  attempted,  by  a  supplemental  bill  of  exceptions  to 
show  that  the  peremptory  instruction  in  favor  of  appellee 
was  excepted  to,  but  it  was  not  accomplished. 

Whether  the  trial  judge  properly  refused  to  allow  the 
alleged  exceptions  to  be  shown  is  not  before  us.  Probably 
the  question  could  only  have  been  presented  to  us  by  a  man- 
damus proceeding,  which  was  not  attempted. 

The  judgment  is  affirmed. 
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C.  D.  F.  Smith  r.  Albert  M.  Billings*  '^~m 

1.  Trial  by  the  Coxmr^Finding  ConcZtt«iwc.— Where  the  trial  is  by 
the  court  without  a  jury  the  finding  is,  as  a  general  rule,  conclusiye. 

Assumpsit,  for  attorney's  services.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1890,  Afiirmed.  Opinion  filed  February 
9,  1897. 

William  P.  Black,  attorney  for  appellant. 
Winston  &  Meagher,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  brought  March  8,  1894, 
by  appellant  to  recover  compensation  for  services  as  an  at- 
torney rendered  from  January  1,  1885,  to  October  7,  1893. 

Ifothing  has  ever  been  paid  for  the  alleged  services,  and 
appellee  denies  not  only  the  employment,  but  the  service. 

The  cause  was  tried  by  the  court,  a  jury  having  been 
waived. 

The  plaintiff  also  sought  to  recover  from  the  defendant  a 
balance  claimed  to  be  due  plaintiff  for  fifty-two  shares  of 
the  capital  stock  of  the  Home  National  Bank  of  Chicago, 
alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant 
June  11,  1891. 

The  court  found  the  issues  and  rendered  judgment  for  the 
defendant. 

No  complaint  is  made  as  to  any  holding  of  the  court  below 
upon  any  proposition  of  law;  the  entire  argument,  here 
made,  is  as  to  the  alleged  erroneous  conclusion  of  the  Cir- 
cuit Court  upon  questions  of  fact. 

We  have  examined  the  voluminous  abstract  and  briefs 
here  presented,  and  are  unable  to  say  that  the  preponder- 
ance of  the  evidence  is  such  that  we  ought  to  reverse  the 
conclusion  arrived  at  by  the  court  below. 
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We  regard  the  letter  written  by  appellant  February  13, 
1893,  after  the  termination  of  all  the  service  and  all  the 
transactions  for  which  a  recovery  is  here  sought,  as  incon- 
sistent with  the  plaintiflF's  claim.  True,  appellant  was, 
when  he  wrote  this,  upon  a  sick  bed,  but  it  does  not  appear 
that  his  mental  faculties  were  impaired,  or  his  understand- 
ing clouded. 

The  letter  is  rational,  intelligent,  consistent;  it  is  simply 
not  in  agreement  with  the  claim  now  made. 

The  evidence  in  the  case  is  contradictory.  Had  we  heard 
the  cause  in  the  court  below  we  might  have  come  to  a 
different  conclusion.  The  question  presented  to  us,  is  not 
what  we  regard  the  preponderance  of  the  evidence  shows, 
but  is  the  clear  preponderance  of  the  evidence  so  opposed  to 
the  finding  that  it  must  be  set  aside  ?  This  we  are  unable  to 
hold.  It  is  no  uncommon  thing  for  men  to  regard  trans- 
actions very  differently,  and  consequently  be  at  variance  as 
to  obligations,  if  any,  arising  therefrom.  Such  condition 
exists  in  the  present  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Union  Stock  Yards  &  Transit  Company  t.  Joseph  Sarllk. 

1.  Highway — Burden  of  Proof  in  Actions  for  Personal  Inifuries.— 
Evidence  that  a  strip  of  land,  although  filled  with  railway  tracks  and 
not  traveled  by  teams  was,  however,  traveled  daily  by  a  great  many  per- 
sons on  foot  in  going  to  and  from  the  various  industries  in  which  they 
were  employed,  who  without  contradiction  spoke  of  it  as  a  street,  is  suffi- 
cient to  warrant  the  submission  to  a  jury  of  the  question  of  fact  whether 
the  location  of  an  accident  was  or  was  not  in  a  public  highway. 

2.  Negligence — Brakemen  on  Freight  Trains. — The  failure  of  a  rail- 
road company  to  keep  a  brakeman  upon  the  hindmost  car  of  a  freight 
train,  while  in  motion,  as  required  by  section  90,  chapter  114,  R  S.,  is 
negligence. 

8.  Verdicts — On  (Questions  of  Fact,  Conclusive. — In  an  action  for 
personal  injuries  the  questions  as  to  whether  the  plaintiff  was,  at  the  time 
of  the  injury,  a  trespasser  upon  the  defendants*  premises,  or  was  guilty 
of  contributory  negligence,  are  questions  of  fact  for  the  jiuy,  and  its 
verdict  upon  competent  evidence  is  conclusive  as  to  such  questions. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  The  Hon.  Henry  V.  Freexan,  Jud^e, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

Frank  O.  Lowden,  attorney  for  appellant. 
Jones  &  Lusk,  attorneys  for  appellee. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  recovered  a  verdict  and  judgment  for  $2,000 
for  personal  injuries  received  by  him  by  being  run  upon  by 
one  of  appellant's  trains  that  was  "backing  up"  on  its 
tracks  on  what  is  alleged  to  be  Loomis  street,  between  42d 
and  4:3d  streets,  in  what  may  be  called  the  Stock  Yards 
District. 

The  appellant  offered  no  evidence,  and  the  case  went  to 
the  jury  just  as  it  was  made  by  the  appellee. 

The  amount  of  damages  is  not  questioned,  if  any  recovery 
may  be  had,  but  the  appellant  contends  that  appellee  was  a 
trespasser,  and,  there  being  no  evidence  of  wantonness  or 
willfulness,  or  of  gross  negligence  amounting  to  such,  in 
law,  on  the  part  of  appellant,  that  no  recovery  should  have 
been  had;  and  also  that  appellee  himself  was  guilty  of  such 
contributory  negligence  as  barred  his  right  to  recover. 

The  appellee  was,  on  the  day  of  the  accident,  working  for 
Swift  and  Company,  the  packers,  and  quitting  his  day's  job 
at  two  o'clock  in  the  afternoon,  started  from  the  office  where 
he  deposited  his  time  check  to  go  home,  and  in  so  doing 
walked  across  and  along  railway  tracks  which,  as  claimed 
by  appellee  and  denied  by  appellant,  lay  in  Loomis  street 
between  42d  and  43d  streets.  Unaided  by  a  diagram  it  is 
hardly  possible  for  one  not  acquainted  with  the  immediate 
locality  to  describe  the  physical  situation  with  any  approach 
to  accuracy,  and  we  will  not  attempt  it. 

He  seems  to  have  entered  upon  the  tracks  at  42d  street, 
and  gone  south  on  a  track  upon  which,  before  he  had  gone 
far,  a  locomotive  approached  from  the  south  and  required 
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him  to  step  aside.  He  then  turned  partly  to  the  left  and 
proceeded  diagonally  in  a  southeasterly  direction  past  the 
back  end  of  a  standing  freight  train  and  entered  upon  the 
track  on  which  such  train  stood,  and  proceeded  along. 
Before  he  had  gone  many  steps  on  that  track,  the  train 
backed  up  and  ran  over  him. 

The  chief  point  in  the  case  was  whether  the  tracks  in 
question  were  in  a  highway,  or  in  other  words,  whether 
appellee  was  a  trespasser.  They  were  located  in  what  was 
generally  spoken  of  in  the  vicinity  as  Loomis  street. 

There  is  no  evidence  in  the  record  that  the  grounds  upon 
which  the  tracks  were  laid  were  private  property. 

It  was  proved  that  Loomis  street,  as  a  public  highway, 
existed  for  long  distances  both  to  the  north  and  south  of, 
and  on  a  line  with,  the  strip  of  land  upon  which  the  tracks 
in  question  were  laid.  But  it  appears  that  this  strip  of 
land  running  north  from  about  45th  street  to  40th  street, 
is  filled  with  railway  tracks,  and  is  not  traveled  by  teams. 

It  is,  however,  traveled  daily  by  a  great  many  persons 
on  foot  in  going  to  and  from  the  various  stock  yards  indus- 
tries— the  evidence  showing  without  contradiction,  that 
from  1,500  to  2,000  people  walk  there,  to  and  fro,  every 
day.  And  all  of  the  witnesses  who  testified  spoke  of  it  as 
Loomis  street. 

We  think  there  was  sufficient  evidence  to  warrant  a  sub- 
mission to  the  jury  of  the  question  of  fact  whether  the 
location  of  the  accident  was  or  not  in  a  public  highway. 
Certainly  the  appellant  was  bound  to  take  notice  of  the  use 
the  people  in  the  neighborhood  had  made  dafly,  for  years, 
of  what  was  known  to  them  as  a  highway,  and  it  seems  to 
be  quite  clear  that  the  burden  was  shifted  upon  the  appel- 
lant to  show  in  some  way,  if  it  could,  that  the  tracks  were 
laid  upon  its  own  property,  although  it  is  not  clear  that  if 
it  had  so  shown  it  would  have  been  an  effectual  defense. 
P.,  Ft.  W.  &  C.  Ey.  Co.  V.  Callaghan,  157  111.  406. 

The  plaintiff  in  one  count  of  his  declaration  set  forth  the 
negligence  of  appellant  as  consisting  in  the  operation  of 
said  train  without  a  brakeman  upon  the  hindmost  car,  as 
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required  by  Sec.  90,  Chap.  114,  K.  S.,  and  the  evidence 
showed  that  there  was  no  brakeman  there. 

It  is  manifest  that  if  there  had  been  a  brakeman  so  sta- 
tioned, timely  warning  of  the  backing  up  of  the  train  might 
have  been  given  to  appellee,  and  his  injury  avoided. 

Was  the  appellee  a  trespasser,  was  there  negligence  by 
the  appellant,  and  was  appellee  guilty  of  contributory  neg- 
ligence, are,  severally,  questions  of  fact  which  the  jury  has 
answered  in  favor  of  the  appellee  upon  what  we  regard  was 
competent .  evidence,  and  no  other  questions  having  been 
argued,  we  must  atKrm  the  judgment. 

Mb.  Justice  Gary. 

With  the  doctrine  of  comparative  negligence  discarded, 
the  right  to  recover  under  circumstances  as  shown  in  this 
record,  is  very  doubtful. 


88  6071 
1888  31  if 

Webster  Mannfaeturing  Co.  v.  Patrick  Mnlvany,  Adm.    ^   i^ej 

1.  Due  CAsa—Who  is  Entitled  to  the  Exercise  of,  for  his  Protection. 
— A  laborer  for  a  plumbing  oompany,  which  had  a  cdntract  with  the 
defendant  to  put  in  water  pipes,  who  was  at  work  dig|2^g  a  trench  in 
close  proximity  to  a  steam  pipe,  is  in  legal  contemplation  there  by  invita- 
tion of  the  defendant,  and  entitled  to  the  exercise  of  due  care  by  such 
defendant  for  his  protection. 

2.  Veediots — Upon  Conflicting  Evidence,  Conclusive, — The  verdict 
of  a  jury  upon  conflicting  evidence  as  to  whether  an  explosion  of  a 
steam  pipe  was  due  to  an  inherent  latent  defect  not  discoverable  by  in- 
spection, or  to  letting  steam  into  the  engine  while  water  stood  in  the  pipe, 
can  not  be  disturbed. 

3.  Witnessed— Coffipefency  of  a  Steam  Fitter  to  Testify  cu  to  Cause 
of  Explosion.^ A.  steam  fitter,  with  some,  but  not  very  great  experience 
in  running  engines,  who  was  present  at  the  time  of  the  explosion  of  a 
steam  pipe  and  observed  something  of  the  conduct  of  the  engineer,  and 
who  saw  the  pipe  and  its  connections  after  the  explosion,  is  competent 
to  testify  to  his  opinion  as  to  the  cause  of  the  explosion. 

Trespass  on  the  Case.— Death  from  negligent  acts.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  James  Hutchinson,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 
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Rich  &  Stone,  attorneys  for  appellant. 
O'DoNNELL  &  CooHLAN,  attomeys  for  appellee, 

Mr.  Justice  Gaby  delivkred  the  opinion  of  the  Court. 

This  is  an  action  for  the  recovery  of  the  pecuniary  loss 
of  the  next  of  kin  hv  the  death  of  John  Mulvanv,  of 
whose  estate  the  appellee  is  administrator. 

The  appellant  had  just  put  into  its  Works  a  new  225 
horse  power  engine. 

On  the  morning  of  October  28,  1892,  the  engine  was 
started  in  motion,  and  almost  immediately  the  ten  inch 
steam  pipe  connecting  the  engine  with  the  boilers  burst, 
scalding  John  Mulvany  so  that  in  cons3quence  thereof  he 
died.  At  the  time  of  the  explosion  the  deceased  was  dig- 
ging a  trench  very  close  to  the  steam  pipe,  as  a  laborer  for 
a  plumbing  company  which  had  a  contract  with  the  appel- 
lant to  put  in  water  pipes.  In  legal  contemplation  he  was 
there  by  invitation  of  the  appellant  (Barnum  v.  Wagner, 
64:  111.  App.  375),  and  entitled  to  the  exercise  of  due  care 
by  the  appellant  for  his  protection.  Fisher  v.  Jansen,  30  111. 
App.  91. 

The  cause  of  the  explosion  is  therefore  the  material — or 
most  material — question  in  the  case.  The  evidence,  which 
fills  nearly  370  pao^es  of  the  record,  made  it  a  fair  question 
for  the  jury  whether  the  explosion  was  due  to  an  inherent 
latent  defect  in  the  pipe,  not  discoverable  by  inspection,  or 
to  letting  steam  into  the  engine  while  water  stood  in  the 
pipe.  There  is  abundant  evidence  that  either  of  these  causes 
would  have  been  adequate,  and  upon  the  conflicting  evidence 
the  verdict  of  the  jury,  that  the  latter  was  the  true  cause, 
can  not  be  disturbed. 

The  steam  was  let  in  by  the  engineer  of  the  appellant  in 
the  regular  course  of  his  employment,  and,  as  the  verdict 
in  effect  finds,  \vithout  proper  precaution  in  draining  the 
water  from  the  pipe,  for  which  means  were  provided. 

There  is  some  criticism  upon  permitting  steam  fitters 
who  had  also  had  experience — not  very  great — in  running 
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engines,  who  were  present  at  the  time  of  the  explosion, 
and  observed  something  of  the  conduct  of  the  engineer,  and 
also  saw  the  pipe  and  its  connections  after  the  explosion,  to 
testify  to  their  opinion  as  to  the  cause.  In  this  was  no  error. 
Camp  Point  Co.  v.  Ballon,  71  111.  417. 

No  complaint  is  made  of  the  instructions.  The  damages 
awarded — $2,500 — do  not  indicate  passion  or  prejudice  by 
the  jury.  The  deceased  was  nearly  twenty-one  years  old, 
unmarried,  and  gave  his  wages — $18  per  week — to  his  father. 

The  judgment  is  affirmed. 


West  Chicago  St.  B.  B.  Co.  and  North  Chicago  St.  B. 

B.  Co.  T.  John  Tund^  Jr. 

1.  Negligence— Jbin^  Liability. — Where  an  injury  is  the  result  of 
the  joint  negligence  of  two  persons,  an  action  wiU  lie  against  them 
jointly  for  the  damages  sustained. 

3.  Street  RAn:.WAYS— Care  in  Operating  Parallel  Lines. — Great  care 
is  required  of  street  railway  companies  in  the  operation  of  paraUel  lines 
within  a  few  feet  of  each  other. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  William  Q.  Ewing,  Judge,  presiding. 
Heard  in  thia  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
February  9,  1897. 

Statement  of  the  Case. 

This  was  an  action  by  appellee,  John  Yund,  Jr.,  by  his 
next  friend,  John  Yund,  Sr.,  against  the  appellants,  West 
Chicago  Street  Kailroad  Company  and  North  Chicago  Street 
Railroad  Company,  to  recover  damages  for  personal  injuries 
received  by  him  whil6  a  passenger  of  the  North  Chicaga 
Street  Railroad  Company  by  striking  against  a  horse 
attached  to  a  car  of  the  West  Chicago  Street  Railroad 
Company. 

At  the  time  of  the  accident,  February  24,  1891,  the  ap- 
pellant, the  North  Chicago  Street  Railroad  Company,  was 
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operating  a  line  of  cable  cars  which,  in  the  South  Division  of 
the  city,  ran  along  Randolph  street,  between  Dearborn  and 
La  Salle  streets,  westward,  and  the  appellant,  the  West 
Chicago  Company,  was  then  operating  a  line  of  horse  cars 
on  Randolph  street  between  the  said  points,  on  tracks  par- 
allel with  that  of  the  North  Chicago  Company. 

On  February  24,  1891,  appellee,  who  w^as  then  about  fif- 
teen years  of  age,  approached  the  grip-car  of  the  North 
Chicago  Company,  from  the  south  side,  somewhere  between 
Dearborn  and  Clark  streets,  on  Randolph  street,  and  stood 
upon  the  foot-board  on  the  south  side  of  the  car,  and  just 
after  boarding  the  car  and  while  he  was  standing  upon  the 
foot-board,  he  was  struck  by  a  horse  of  the  West  Chicago 
Company. 

The  jury  rendered  a  verdict  for  the  plaintiff  against  both 
of  the  defendants;  damages  being  assessed  at  $16,500;  from 
this  $11,500  was  remitted,  and  judgment  was  entered  for 
$5,000. 

Egbebt  Jamieson  and  John  A.  Rose,  attorneys  for  ap- 
pellants. 

John  F.  Waters,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Contrary  to  the  earnest  contention  of  appellants,  we  think 
that  there  was  evidence  that  the  injury  to  appellee  was 
caused  by  the  joint  negligence  of  the  defendants  below. 
West  Chicago  Street  Ry.  Co.  and  North  Chicago  Street 
Ry.  Co.  V.  Annis,  62  111.  App.  180;  West  Chicago  Street 
Ry.  Co.  and  North  Chicago  Street  Ry.  Co.  v.  Cahill,  64  111. 
App.  639. 

The  construction  of  appellants'  respective  rpads  is  such 
that  great  care  is  necessary  in  the  operation  of  parallel  lines 
iwithin  a  few  feet  of  each  other. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Ernest  H.  Janes  t.  James  H.  Gilbert. 

• 

1.  Special  Findings— Upon  Conflicting  Evidence,— Where  tk  jury, 
upon  conflicting  and  irreconcilable  testimony,  answer  a  special  interrog- 
atory, properly  submitted,  and  it  is  not  controverted  in  the  court  below, 
such  finding  is  binding  upon  the  Appellate  Court. 

2.  Instructions— Twiproper  Refusal  Not  Always  Error, — The  refusal 
of  an  instruction,  correct  in  itself,  where  the  real  issue  was  so  clearly 
presented  to  the  jury  that  it  can  not  be  believed  that  they  did  not  fully 
understand  it,  and  where  such  refusal  did  the  party  asking  it  no  harm, 
is  not  reversible  error. 

3.  Replevin — Judgments  Under  Section  M,  XJhapter  119,  R,  S. — 
Thpi  provisions  of  Section  22,  Chapter  119,  R.  S.,  entitled  "Replevin," 
providing  that  if  property  in  question  is  held  for  the  payment  of  any 
money,  the  judgment  may  be  in  the  alternative — that  the  plaintiff  pay 
the  amount  for  which  the  same  was  rightfully  held,  with  proper  dam- 
ages, within  a  given  time,  or  make  return  of  the  property— should  be 
understood  as  meaning  what  the  statute  says,  and  not  as  applying  only 
where  the  money  was  due  and  owing  from  the  plaintiff,  and  that  in 
any  case  the  amount  to  be  paid  should  not  exceed  the  value  of  the 
interest  in  the  property  which  could  be  subjected  to  the  payment  for 
which  it  was  held. 

4.  Judgments— Jn  Beplevin—Form  of.  Under  Sec,  2£,  Chap,  119,  IL 
8, — ^The  form  of  an  alternative  judgment,  under  Sec.  22,  Chap.  119,  R 
S.,  entitled  **  Replevin,"  held  sufficient. 

Repleyliu — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opinion  filed  February  9,  1897. 

Rich  &  Stone  and  Randall  W.  Burns,  attorneys  for  ap- 
pellant; Flower,  Smith  &  Musorave,  of  counsel. 

Henry  M.  Bates,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee,  as  sheriff  of  Cook  county,  levied  an  execu- 
tion, in  which  one  George  L.  Janes  was  a  defendant,  upon  a 
stock  of  merchandise  which  the  appellant  claimed  to  solely 
own,  and  replevied.  The  real  issue  was  whether  the  said 
George  J.  L.  Janes  was  a  partner  in  the  business,  where  he 
was  engaged  in  some  capacity,  and  which  business  was  con- 
ducted under  the  name  and  style  of  Janes  Bros.  &  Co. 
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Upon  conflicting  and  irreconcilable  testimony  the  jury 
answered  a  special  question  :  "  Q.  Do  you  find,  from  the 
evidence,  that  at  the  time  of  the  seizure  of  the  property  de- 
scribed in  the.  declaration  in  this  case,  George  J.  L.  Janes 
had  some  interest  as  a  partner  in  the  property  seized  ?  A. 
Yes."  It  is  not  controverted  that  if  that  question  was 
rightly  answered,  the  seizure  was  lawful,  and  the  replevin 
was  wrong. 

The  verdict  binds  us. 

Though  some  instructions,  correct  in  themselves,  which 
the  appellant  asked  were  refused,  yet  the  real  issue  was  so 
clearly  presented  to  the  jury  that  it  can  not  be  believed  that 
they  did  not  fully  understand  it,  and  such  refusal  did  the 
appellant  no  harm. 

The  abstract  does  not  show  what  replication  was  put  in 
to  the  plea  of  the  appellee  justifying  under  the  execution, 
but  the  course  of  the  argument  assumes  that  the  issue  under 
it  was  such  as  only  to  raise  the  question  whether  George  J. 
L.  Janes  was,  as  partner,  an  owner  in  part  of  the  goods 
seized.  The  amount  for  which  such  levy  was  rightly  made, 
if  he  was  such  partner,  was  not  in  dispute.  Upon  the  ver- 
dict in  favor  of  the  appellee  the  judgment  is  as  follows : 

"  Thereupon  it  is  considered  by  the  court,  and  is  so  ordered, 
that  the  plaintiff  do  make  return  within  ten  days  herefrom, 
of  the  property  seized  under  authority  of  the  replevin  writ 
heretofore  issued  in  this  cause,  and  in  the  default  of  such 
return  that  the  defendant  do  have  and  recover  of  and  from 
the  plaintiff  the  sum  of  fourteen  hundred  and  twenty -seven 
and  ninety-four  one-hundredths  dollars,  said  sum  being  the 
amount  of  the  judgment,  with  taxed  cost,  for  which  said 
property  was  rightfully  held  under  and  by  virtue  of  a  writ 
of  execution  at  the  time  it  was  seized  as  aforesaid,  together 
with  interest  thereon,  at  the  rate  of  six  per  cent  per  annum 
from  the  15th  day  of  November,  1892,  to  the  2d  day  of 
March,  1896;  and  in  default  of  the  return  by  the  plaintiff  of 
the  property  in  accordance  with  this  order,  it  is  further 
ordered  that  the  defendant  have  execution  for  said  sum  of 
fourteen  hundred  and  twenty-seven  and  ninetj^-four  hun- 
dredths dollars." 
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The  appellant  contends  that  such  a  judgment  is  erroneous; 
that  the  words  of  Sec.  22,  Ch.  119,  Replevin,  "  if  the  prop- 
erty was  held  for  the  payment  of  any  money,  the  judgment 
may  be  in  the  alternative,  that  the  plaintiff  pay  the  amount 
for  which  the  same  was  rightfully  held,  with  proper  damages 
within  a  given  time,  or  make  return  of  the  property," 
should  be  understood  as  applying  only  where  the  money 
was  due  and  owing  from  the  plaintiff,  and  that  in  any  case 
the  amount  to  be  paid  should  not  exceed  the  value  of  the 
interest  in  the  property  which  could  be  subjected  to  the 
payment  for  which  it  was  held. 

The  alternative  judgment  gives  to  the  plaintiff  the  option 
which  he  will  do,  pay  or  return,  and  is  therefore  not  harsh 
upon  him.  If  he  has  put  it  out  of  his  power  to  return,  the 
verdict  and  judgment  against  him  establish  that  he  did  do  so 
in  his  own  wrong.  We  are  to  read  the  statute  as  meaning 
what  it  says.  The  comment  upon  the  language  of  the  quoted 
section,  contained  in  Lamping  v.  Payne,  83  111.  462,  was 
made  in  reviewing  a  judgment  upon  demurrer  to  a  plea,  from 
which  plea  the  court  had  first,  by  construction,  cut  out 
all  of  the  allegations  under  which  any  inquiry  as  to  the  con- 
struction of  the  statute  would  have  been  pertinent;  and 
therefore  what  the  Supreme  Court  said  in  Brown  v.  Coon, 
36  111.  243,  and  Mayer  v.  Erhardt,  88  111.  462,  as  to  the  force 
of  dicta,  is  applicable  to  that  comment. 

Can  any  reason  be  suggested  why  a  mere  wrongdoer, 
without  colorable  claim  of  right,  replevying  property  upon 
which  the  defendant  has  but  a  lien,  should  be  in  a  better 
position  when  defeated  than  would  be  the  general  owner, 
in  good  faith  disputing  the  lien  ? 

There  is  no  error,  and  the  judgment  is  affirmed. 


Chicago  City  Bailway  Company  y.  William  Taylor. 

1.  Nkoligence— Qucjjfiorw  for  the  Jury. —Questions  of  negligence, 
or  the  lack  of  it,  are  within  the  especial  province  of  the  jury,  and 
when  properly  submitted  must  be  regarded  as  settled  by  the  verdict. 

2.  Special  Intereooatobiks— jFyqper  Object  of,— The  proper  object 
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of  a  special  interrogatory  ia  not  to  obtain  answers  to  particular  eviden- 
tiary facts,  but  should  be  confined  to  facts  which,  in  their  nature,  are 
conclusive  upon  some  question  at  issue. 

8.  Damaqes— PT/iaf  can  not  be  Considered  in  Reduction  of, — The 
mere  fact  that  a  person  permanently  injured  physically  possesses  men- 
tal qualifications  and  acquirements  which  enable  him  temporarily,  at 
least,  to  earn  higher  pay  in  a  clerkship,  where  he  may  sit  while  work- 
ing, is  no  sufficient  ground  for  cutting  down  the  amount  of  his  recovery. 

4.  DjLVA.QiE»^$  16,000  Not  Eoccessive. — Where  a  person  is  physically 
disabled  from  all  active  bodily  exertion  for  the  rest  of  his  life— can  only 
walk  the  stieets  with  crutches,  and  at  the  end  of  four  years  is  suffering 
great  pain— a  verdict  for  $15,000  is  not  excessive. 


Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richabd  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opin- 
ion filed  February  9,  1897. 

W.  J.  Hynes  and  H.  H.  Martin,  attorneys  for  appellant. 

Frederick  St.  John  and  Benjamin  F.  KiCHOLsoNy  attor- 
neys for  appellee;  A.  W.  Browne,  of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

This  appeal  is  from  a  judgment  of  $16,000,  recovered  by 
the  appellee,  for  injuries  to  his  person. 

The  appellee  was  the  driver  of  a  horse  car  operated  by 
the  West  Chicago  Street  Railroad  Company  on  its  Adams 
street  line,  which  crosses  at  nearly  a  right  angle  the  line  of 
cable  road  operated  by  the  appellant  on  State  street,  and 
the  accident  happened  tt  the  intersection  of  State  and 
Adams  streets. 

While  the  horse  car  was  moving  westward  across  State 
street,  the  grip  car  of  a  north-bound  cable  train  struck  it 
toward  its  rear  end,  threw  it  from  the  track,  and  knocked 
the  driver  off  so  that  he  fell  in  front  of  his  car,  and,  the 
horses  becoming  unmanageable,  he  was  dragged  along  in 
front  of  and  under  the  car  for  several  feet,  occasioning  to 
him  the  injuries  complained  of. 
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The  negligence  charged  against  the  appellant,  in  the 
several  counts  of  the  declaration,  was  the  failure  to  give 
warning  or  signal  of  the  approach  of  the  cabbie  train,  its 
operation  at  an  excessive  and  dangerous  speed,  and  the  fail- 
ure to  stop  or  slacken  such  speed,  etc. 

The  want  of  ordinary  care  by  the  appellee  for  his  own 
safety,  and  his  own  guilty  negligence,  and  the  lack  of  neg- 
ligence by  the  appellant,  are  questions  that  are  argued  from 
the  evidence  with  the  ability  and  learning  for  which  counsel 
for  the  appellant  are  deservedly  distinguished,  and  if  such 
questions  were  ones  that  we  had  the  right  under  the  law  to 
take  into  our  own  hands,  freed  from  the  conclusions  that  the 
jury  have  drawn  from  evidence  that  leaves  the  several  ques- 
tions uncertain  in  fact,  wo  would  discuss  them.  But  it  is  so 
improbable  that  a  like  combination  of  stupidity  and,  possi- 
bly, criminal  carelessness,  by  the  drivers  of  two  cars  situated 
with  reference  to  each  other  as  these  cars  were,  will  arise 
again,  that  we  will  not  take  the  time  to  set  forth  the  evi- 
dence for  the  mere  purpose  of  showing  how  peculiarly  the 
questions  of  negligence,  or  a  lack  of  it,  that  were  submitted 
to  the  jury  came  within  their  special  province,  and  must 
be  regarded  as  settled  by  their  verdict. 

At  the  instance  of  the  appellant  the  court  submitted  to 
the  jury  two  special  interrogatories  as  follows : 

"  First.  Was  there  a  custom  at  Adams  and  State  streets, 
prevailing  at  the  date  of  the  accident,  which  gave  the  cable 
trains  the  right  of  way  over  the  horse  cars  ? 

Eighth.  Could  the  plaintiff,  Taylor,  by  the  exercise  of 
reasonable  and  ordinary  care  and  watchfulness  on  his  part 
have  avoided  the  collision  in  question  ? " 

To  each  question  the  jury  had  answered  "No,"  and 
such  answers  were  entirely  consistent  with  the  general 
verdict. 

We  think  the  complaint,  because  the  trial  court  refused 
to  submit  to  the  jury  certain  other  special  interrogatories 
that  were  asked  by  appellant,  is  not  well  founded.  They 
were  all  involved  and  embodied  in  the  eighth  one  that  was 
given,  which  was  more  general  in  its  terms  than  either  of 
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those  that  were  refused,  and  presented  a  question  which,  if 
answered  affirmatively,  would  have  been  conclusive  against 
the  appellee. 

The  proper  object  of  a  special  interrogatory  ii^  not  to  ob- 
tain answers  to  particular  evidentiary  facts,  but  should  be 
confined  to  facts  which  in  their  nature  are  conclusive  upon 
some  question  at  issue.    Taylor  v.  Felsing,  164  IlL  331. 

As  to  the  instructions,  the  only  one  concerning  which  the 
action  of  the  court  is  argued  to  be  erroneous,  is  the  one  to 
find  the  defendant  not  guilty.  We  have  already  said  all 
that  is  required  to  answer  such  alleged  error. 

The  excessiveness  of  the  verdict  is  pressed  upon  our 
attention  with  special  emphasis,  and  although  we  are  im- 
pressed that  it  ought  not  to  have  been  so  large,  we  discover 
no  legitimate  ground  upon  which  to  base  the  requirement 
of  a  remittitur  as  a  condition  of  affirmance  for  any  less 
sum. 

w 

The  trial  seems  to  have  been  a  fair  one  in  every  sense 
that  a  record  can  disclose,  and  the  mere  fact  that  a  person 
so  shockingly  and  permanently  hurt  physically,  possesses 
mental  qualifications  and  acquirements  which  enable  him, 
temporarily,  at  least,  to  earn  higher  pay  in  a  clerkship, 
where  he  may  sit  while  working,  than  he  received  while  a 
car  driver,  is  no  sufficient  ground  for  cutting  down  his  re- 
covery. 

The  facts  remain  that  it  is  quite  probable  that  he  is 
physically  disabled  from  all  active  bodily  exertion  for  the 
rest  of  his  life;  that  he  can  walk  the  streets  only  by  the  aid 
of  two  crutches;  that  it  is  but  conjecture  that  time  ma}' 
ameliorate  his  condition;  that  at  the  end  of  four  years  he  is 
suffering  great  pain.  In  view  of  what  this  court  has  said 
in  C.  &  K  I.  E.  R.  v.  Holland,  18  111.  App.  418;  Chicago  City 
Ky.  V.  Wilcox,  33  111.  App.  450;  City  of  Chicago  v.  Leseth, 
43  111.  App.  480,  this  court  will  follow  the  example  of  the 
Supreme  Court  in  111.  Cent.  v.  Simmons,  38  111.  242,  and 
"  not  take  the  responsibility  of  determining  "  that  the  dam- 
ages are  exorbitant. 
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We  discover  in  the  record  no  such  error  as  demands  that 
the  judgment  be  reversed,  and  it  will  therefore  be  affirmed. 


Mb.  Justice  Waterman  dissents. 


William  D.  Boyce  y.  Commercial  Pablishing  Co. 

1.  AOQUIBSCENCE — Justifies  a  Conclusion. — ^The  long  acquiescence  in 
this  case  justifies  the  finding  of  the  court  below  in  favor  of  the  plaintiff. 

• 

Assnmpsit,  on  a  promissory  note.  Payee  v.  Indorser.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Pmup  Stein,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

QuiGG  &  Bentley,  attorneys  for  appellant. 

MoRAN,  Kraus  &  Mayer,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
The  appellee  sued  the  appellant  upon  the  guaranty  shown 
as  follows : 

«  $2,500.  Juue  30,  1892. 

One  year  after  date  I  promise  to  pay  to  the  order  of  Com- 
mercial Publishing  Co.  twenty-five  hundred  dollars,  at 
office  Press  News  Ass'n,  Chicago.    Value  received. 

(Signed)        H.  P.  Hall. 
(Indorsed)     W.  D.  Boyce." 

There  is  considerable  dispute,  both  on  law  and  fact,  as 
to  the  acceptance  by  the  appellee  and  withdrawal  by  the 
appellant  of  the  guaranty,  but  the  facts  about  which  there 
is  no  dispute  are,  that  June  30th  the  appellant  wrote  and 
sent  the  following  letter : 
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"Pbess  News  Association. 
Officers  :  News  Office : 

T.  J.  Keenan,  Jr.,  Prest.,  World  Building,  Boom  191, 

Pittsburgh  Press.  New  York. 

W.  H.  Griffith,  V.  Prest.,  Executive  Office : 

Denver,  Col.,  Sun.  237  Broadway,  Boom  44, 

W.  D.  Boyce,  Treas.,  New  York. 

Chicago.  Business  Office : 

H.  P.  Hall,  General  Manager.    118  Fifth  Avenue,  Chicago. 

Chicago,  June  30,  1892. 
Mercantile  Bank,  Memphis,  Tenn. 

Gentlemen  :  Will  you  please  have  the  Commercial  Pub- 
lishing Co.  indorse  the  inclosed  certificate  of  stock  in  blank, 
and  when  so  indorsed,  deliver  to  them  the  note  attached, 
signed  by  H.  P.  Hall  and  indorsed  by  W.  D.  Boyce,  and  re- 
turn the  stock  to  me. 

Yours  very  truly, 

W.  D.  BOTOE." 

July  21,  1892,  the  cashier  of  the  Mercantile  Bank  wrote 
and  sent  the  following  letter : 

«  July  21,  1892. 
W.  D.  Boyce,  Esq.,  care  of  Press  News  Ass'n,  Chicago,  111. 

Dear  Sir:  Kef  erring  to  your  favor  of  the  30th  ult.,  I 
herein  inclose,  properly  indorsed,  certificate  No.  164,  for  25 
shares  of  stock  in  Press  News  Association,  and  have  de- 
livered to  the  Commercial  Pub.  Co.  note  of  H.  P.  Hall,  in- 
dorsed by  you,  for  $2,500,  dated  June  30, 1892,  and  due  July 

3,  1893. 

Very  truly, 

C.  H.  Kaine,  Cashier." 

From  this  last  date  to  the  time  of  the  trial,  the  appellant 
had  retained  the  certificate  of  stock,  and  the  appellee  had 
retained  the  note — the  time  being  about  three  and  a  half 
years. 

Whatever  may  have  been  the  backing  and  filling  in  July, 
1892,  this  long  acquiescence  justifies  the  finding  of  the 
court,  trying  the  cause  without  a  jury,  in  favor  of  the  ap- 
pellee, and  the  judgment  is  affirmed. 
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Charlotte  G.  Campbell  y.  Walter  H.  Wilson. 

1.  Contracts — Benefits  After  Repvdiation, — A  party  to  a  contract 
can  not  both  repudiate  and  claim  the  benefit  of  such  contract. 

Bill  for  an  Acconntlng,  etc.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Olivbb  H.  Horton,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  February  9, 
1897. 

Thompsost,  Delamater  &  Clabk^  attorneys  for  appellant. 
Wilson,  Moore  &  MoIlvainb,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delitered  the  opinion 
OF  THE  Court. 

The  appellant  filed  her  bill  in  equity  praying  for  an 
accounting  with  the  appellee,  and  to  be  permitted  to  redeem 
from  him  certain  premises  to  which  he,  as  a  judgment  cred- 
itor of  her  deceased  son,  had  acquired  title  by  redeeming 
the  same  from  a  foreclosure  sale. 

The  bill  set  up  that  the  appellant  was  the  owner  of  an 
unassigned  dower  estate  in  the  premises;  that  her  said  son 
died  seized  in  fee  of  the  premises  subject  to  her  said  dower; 
that  she  had  been  allowed  in  the  Probate  Court  and  owned 
a  claim  for  $1,233.33  against  the  estate  of  her  said  son, 
which  had  been  appealed  to  and  was  pending  in  the  Circuit 
Court  of  Cook  County;  that  while  said  appeal  was  pending 
a  decree  of  sale  was  entered  against  the  said  premises,  under 
a  trust  deed  executed  by  her  son  in  his  lifetime,  and  that  on 
October  22,  1894,  said  decree  was  executed  by  a  sale  of  the 
premises  for  $17,618.41,  and  a  master's  certificate  of  sale 
duly  issued  to  the  purchaser;  that  she  resided  upon  the 
premises  and  was  in  possession  thereof,  and  that  the  value 
thereof  was  $35,000. 

We  believe  there  is  no  contention  as  to  the  facts  so 
alleged  except  as  to  the  value  of  the  premises. 

Such  being  the  situation,  the  appellee  called  upon  appel- 
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lant  at  her  residence  some  time  between  the  middle  of 
October  and  the  first  of  November,  1895,  and  had  some 
negotiations  with  her  as  to  obtaining  title  to  the  premises. 
He  was  not  then  a  judgment  creditor  of  her  son's  estate, 
although  she  was,  subject  to  the  result  of  the  appeal  that 
had  been  taken  to  the  Circuit  Court  from  her  claim  allowed 
in  the  Probate  Court.  Appellee  was  desirous  of  obtaining 
the  title  to  the  premises,  and  was  ready  to  redeem  from  the 
foreclosure  sale  if  he  should  get  himself  into  a  position  that 
would  give  him  the  right  to  do  so. 

Whatever  the  details  or  other  terms  of  the  agreement 
that  was  arrived  at  between  the  appellee  and  the  appellant, 
or  her  attorney,  may  have  been,  it  is  substantially  admitted 
that  appellee  offered  to  pay  appellant  $3,500  for  her  deed 
of  the  premises  and  an  assignment  of  her  claim  or  judg- 
ment against  her  son's  estate,  and  that  such  offer  was  to  be 
kept  open  until  a  dismissal  of  the  appeal  from  such  judg- 
ment could  be  obtained.  No  written  memorandum  of  the 
agreement  was  made,  but  in  expectation  that  it  would  be 
carried  out,  appellant's  attorney  pushed  the  appeal  to  a 
hearing  and  obtained  its  dismissal  on  November  27,  1895. 

In  the  meantime,  however,  appellant  became  angry  at 
some  conduct  authorized  by  the  appellee  in  removing  some 
sale  signs  which  appellant  had  put  upon  the  premises,  and 
about  the  middle  of  November,  1895,  repudiated  whatever 
the  contract  was,  and  declared  she  would  not  carry  it  out 

It  appears  from  his  answer,  that  appellee  was  advised  by 
his  counsel,  before  such  repudiation  took  place,  that  good 
title  to  the  premises  could  not  be  obtained  through  the 
arrangement  that  appellee  had  with  appellant,  and  advised 
the  purchase  of  a  judgment  against  the  estate  of  appellant's 
son,  and  the  exercise  of  the  right  of  redemption  thereunder; 
and  presumably,  to  accomplish  such  result,  without  wait- 
ing for  the  appeal  from  appellant's  allowed  claim  to  be  dis- 
posed of,  appellee  purchased  a  small  judgment  on  or  about 
November  8,  1895,  and  on  November  9th  made  redemption 
thereunder  from  the  foreclosure  sale. 

At  the  time  such  redemption  was  made  by  the  appellee, 
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somewhat  more  than  two  months  remained  in  which  suc- 
cessive redemptions  by  other  judgment  creditors  might 
have  been  made,  but  the  theory  of  the  bill  is  that  appel- 
lant was  kept  and  remained  in  ignorance  of  the  redemption 
that  was  made  by  the  appellee,  and  was  lulled  into  believ- 
ing, until  it  was  too  late  for  her  to  redeem,  that  appellee 
would  carry  out  his  offer  to  her. 

We  think  it  plainly  appears  that  at  the  time  appellee  pur- 
chased the  small  judgment  and  made  the  redemption  there- 
under, it  was  his  intention  to  carry  out  his  offer  to  the 
appellant,  and  that  if  she  had  not  later  repudiated  all  inten- 
tion on  her  part  to  have  anything  further  to  do  with  his 
offer,  he  would  have  done  so.  When,  however,  about  the 
middle  of  November,  she  declared  she  would  have  nothing 
more  to  do  with  him,  appellee  had  a  right  to  take  her  at 
her  word,  but  he  was  not,  because  thereof,  precluded  from 
going  on  and  obtaining  title  independently  of  her  and  for 
her  own  benefit,  excluding  her,  in  what  he  had  set  out  to 
accomplish. 

Whether  appellant's  attorney,  Mr.  Curtis,  thought,  and 
proceeded  on  the  assumption,  that  he  could  induce  the  appel- 
lant to  reconsider  her  determination  to  have  nothing  fur- 
ther to  do  with  appellee's  offer,  is  immaterial. 

We  need  not  go  into  the  circumstances  of  why  it  was 
advisable  or  necessary  for  appellee  to  purchase  and  make 
redemption  under  the  small  judgment  bought  by  him.  If 
it  were  an  unnecessarily  cautious  proceeding  upon  his  part, 
it  was  not,  therefore,  a  fraudulent  act  by  him.  His  offer  to 
her  was  not  impaired  by  his  so  doing.  It  deprived  her  of 
no  right,  and  it  is  not  pretended  that  his  doing  so  was  the 
occasion  of  her  repudiation  of  the  offer,  or  agreement,  made 
by  appellee. 

The  bill  itself  does  not  proceed  upon  the  theory  that 
because  of  what  was  done  by  appellee  the  appellant  was 
deprived  of  any  right  or  opportunity  that  she  otherwise 
would  have  had,  but  rests  mainly  \i\K>n  the  theory  of  a 
fraud  practiced  upon  her  by  the  appellee,  whereby  all  that 
was  done  by  appellee  was  done  for  her  benefit.    This  the- 
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ory  is  not  sapported  by  the  evidence.  Ono  may  not  both 
repudiate  and  claim  the  benefit  of  a  contract. 

If  appellant's  counsel  think  we  should  discuss  other  ques- 
tions urged  by  them  we  can  only  say  that  the  withdrawal 
by  them,  of  the  transcript  from  the  files  of  this  court,  and 
retention  thereof  from  the  time  the  cause  was  submitted 
until  the  present,  affords  us  abundant  reason  for  not  going 
more  into  detail  concerning  some  matters. 

We  see  no  ground  for  the  appellant  to  stand  upon,  and 
the  decree  was  right.    It  will  therefore  be  affirmed. 


James  E.  Taylor  r.  Edward  W.  Bailey  and  Willard  L. 

Cobb. 

1.  JvDQWEST—WTien  the  Appellate  Court  wiU  not  Reverse- 
Where  the  plaintiffs  are  clearly  entitled,  under  the  evidence,  to  the 
judgment  recovered,  the  Appellate  Court  will  not  interfere,  although 
the  instructions  were  not  in  strict  accord  with  the  law. 

Assumpsit,  for  money  advanced.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Febru- 
ary 9,  1897. 

Statement  of  the  Case. 

This  was  an  action  brought  in  the  Circuit  Court  of  Cook 
County,  by  appellees,  doing  business  as  E.  W.  Bailey  &  Co., 
plaintiffs,  against  the  appellant,  James  E.  Taylor,  as  defend- 
ant, for  the  recovery  of  money  advanced  by  Bailey  and 
Company,  as  commission  merchants,  upon  account  of  the 
purchase  of  100  shares  of  Chicago  Junction  Railway  stock 
for  appellant.  Upon  the  trial  the  defendant,  James  E. 
Taylor,  offered  no  evidence,  but  requested  the  court,  at  the 
close  of  the  plaintiff's  case,  to  instruct  the  jury  to  find  the 
issues  for  the  defendant,  which  motion  was  denied;  the 
jury  rendered  a  verdict  finding  the  issues  for  the  plaintiffs, 
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and  assessing  their  damages  at  the  amount  claimed — 
$2,292.45.  Judgment  was  entered  on  this  verdict,  from 
which  judgment  an  appeal  is  taken  to  this  court. 

Walker,  Judd  &  Hawley,  attorneys  for  appellant. 

Tennet,  McConnell  &  Coffeen,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  or  the 
Court.  • 

Appellant  contends  that  the  purchase  made  for  him  was 
to  enable  him  to  gamble;  that  in  this  design  he  was  know- 
ingly aided  by  appellee,  and  that  therefore  no  recovery  can 
be  had. 

It  is  suflBlcient  to  say  that  we  find  in  the  record  no 
warrant  for  such  contention.  Appellant  did  not  see  fit  to 
himself  testify  as  to  the  transac*.tion,  or  to  introduce  any 
evidence. 

The  plaintiflfs  were  clearly  entitled,  under  the  evidence, 
to  the  judgment  they  obtained,  and  it  is  not  now  very  im- 
portant whether  the  instructions  to  the  jury  were  in  strict 
accord  with  the  law. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Elbridge  G.  Seith  et  aL  v.  Frederick  Henkleman  et  al. 

1.  Injunction  Bond — Reformation  of,  in  Equity. — An  injunction 
bond  may  be  reformed  in  a  court  of  equity  by  adding  seals  thereto, 
against  the  sureties  as  weU  as  against  the  principal,  such  bond,  by  mistake 
and  inadvertence,  not  having  been  sealed  at  the  time  of  its  execution. 

2.  Trial  by  Jury — Asaeasment  of  Damages  on  Dissolution  of  Injuno- 
tion.—The  respondents  in  a  proceeding  to  assess  damages  upon  the  disso- 
lution of  an  injunction  are  not  entitled  as  a  matter  of  right  to  a  trial  by 
jury. 

Bill,  for  an  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896,  Affirmed.  Opinion  filed  February  9, 
1897. 
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James  A.  Peteeson,  attorney  for  appellants. 

Tenney,  MoConnell  &  Coffebn,  attorneys  for  appellees. 

Me.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellants,  Elbridge  G.  Keith  and  William  A.  Stan- 
ton, were  sureties  for  the  appellant  John  L.  Peterson  on  an 
injunction  bond  in  the  suit  of  the  latter  against  the  Bra- 
brook  Tailoring  Company  and  others.  Such  bond  was,  by 
inadvertence  and  mistake,  not  sealed,  and  such  mistake  was 
not  discovered  until  at  or  about  the  time  the  injunction  was 
dissolved,  in  conformity  with  the  opinion  of  this  court  in 
Henkleman  v.  Peterson,  40  111.  App.  540.  Thereupon  the 
obligees  in  said  bond  (the  appellees  here)  filed  a  bill  to  reform 
the  bond,  and  to  have  their  damages  by  reason  of  the  wronor. 
f  ul  issuance  of  said  injunction  awarded  them.  The  Supreme 
Court,  in  Henkleman  v.  Peterson,  154  111.  419,  held  that  the 
bond  might  be  reformed  in  respect  to  adding  seals  thereto, 
as  against  the  sureties  as  well  as  against  the  principal,  and 
the  cause  being  remanded  to  the  Superior  Cpurt,  the  decree 
now  appealed  from  was  entered. 

Only  that  part  of  the  decree  awarding  $1,228.29  damages 
by  reason  of  the  issuance  of  the  injunction,  is  questioned. 
Of  such  sum  $1,000  was  for  solicitor's  fees,  and  the  contro- 
versy, as  presented  to  us,  is  mainly  confined  to  that  single 
item.  If  there  be  other  contentions  they  will,  with  trifling 
exceptions,  stand  or  fall  with  the  one  applicable  to  the  award 
of  solicitor's  fees. 

When  the  injunction  was  dissolved  in  accordance  with 
the  opinion  of  this  court,  supra^  the  appellees  became  entitled 
to  have  their  damages  ascertained  for  its  unlawful  issu- 
ance. 

The  fact  that  the  purported  bond  was  unsealed,  and  there- 
fore not  a  bond,  was  then  discovered,  and  interposed  itself 
as  a  shield  to  the  sureties.  This  bill  thereupon  became  a 
necessary  preliminary  to  the  ultimate  and  principal  relief  to 
which  appellees  were  entitled,  viz.,  the  damages  to  which 
they  had  been  subjected. 
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The  reforming  of  the  bond  was  but  incidental,  although 
necessarv,  to  such  relief.  And  its  reformation  was  peculiarly 
within  the  sphere  of  equity.  Having  taken  jurisdiction  and 
reformed  the  bond,  equity  might  and  should  proceed  to  give 
the  complete  remedy  of  ascertaining  and  awarding  the 
damages  sustained,  against  which  the  bond  was  given  as 
protection. 

The  points  made,  that  the  appellees  had  a  remedy  at  law, 
and  that  the  appellants  were  entitled,  as  a  matter  of  right 
guaranteed  by  the  Federal  and  State  constitutions,  to  a  trial 
by  jury  upon  the  question  of  what,  if  any,  damages  were 
sustained  by  the  appellees  under  the  injunction,  are  not  well 
taken.  2  Beach  on  Mod.  Eq.  Jur.,  Sec.  538;  2  Story's  Eq. 
Jur.,  Sec.  79<);  1  Pomeroy's  Eq.  Jur.,  Sec.  181;  Continental 
Ins.  Co.  V.  Ruckman,  127  111.  364;  Mercantile  Ins.  Co.  v. 
Jaynes,  87  III.  199;  Ward  v.  Farwell,  97  111.  593;  Flaherty  v. 
McCormick,  113  III.  538. 

The  injunction  bond  provided  in  terms  for  the  payment 
of  damages  occasioned  by  the  wrongful  issuance  of  the  in- 
junction, and  also  siich  damages  as  might  be  occasioned  in 
case  the  injunction  should  be  dissolved.  The  injunction 
was  dissolved  before  this  bill  was  filed,  and  the  finding  in 
the  decree  appealed  from  was  that  the  fees  allowed  were  for 
services  in  procuring  such  dissolution. 

That  the  original  bill,  upon  which  the  injunction  issued, 
was  not  dismissed  until  after  this  bill  was  tiled,  we  do  not 
regard  as  material.  Sec.  12  Ch.  69,  R.  S.,  entitled  "  In- 
junctions;" Garrity  v.  C.  &  N.  W.  Ey.  Co.,  22  III.  App.  404; 
Lindblom  v.  Williams,  51  111.  App.  483. 

Upon  the  objection  that  the  fees  allowed  were  excessive, 
we  quote  from  the  decree,  as  follows : 

"  The  court  further  finds  that  the  complainants  in  this 
cause  retained  counsel,  immediately  upon  the  filing  of  the 
said  bill  in  the  case  of  John  L.  Peterson  v.  The  Brabrook 
Tailoring  Company  et  al.,  mentioned  in  said  bond  and  in 
the  pleadings  herein,  to  obtain  the  dissolution  of  said  in- 
junction; that  said  counsel  charged  to  said  complainants, 
itnd  said  complainants,  on  or  about  June  30, 1891,  and  prior 
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'  to  the  filing  of  this  bill,  paid  for  the  services  of  said  counsel 
in  procuring  the  dissolution  of  said  injunction,  the  sum  of 
one  thousand  dollars  ($1,000),  and  that  said  sum  was  the 
usual  and  customary  charge  for  legal  services  of  that  char- 
acter, and  was  a  fair  and  reasonable  charge  for  the  services 
rendered  by  said  counsel  in  procuring  such  dissolution,  and 
that  the  defendants,  John  L.  Peterson,  William  A.  Stanton 
and  Elbridge  G.  Keith,  are  liable  on  isaid  injunction  bond 
to  said  complainants  therefor." 

Such  finding  was  abundantly  supported  by  the  evidence, 
and  we  do  not  feel  warranted  in  disturbing  it. 

We  will  not  undertake  to  answer  in  detail  all  of  the  tech- 
nical objections  that  are  interposed  to  the  decree.  From  an 
examination  of  them  we  are  satisfied  none  of  them  ought  to 
be  allowed  to  prevail  over  what  seems  to  be  the  manifest 
justice  of  the  decree,  which  is  accordingly  affirmed. 
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'  1.    Appeals — Prayer  for,  to  Appear  in  ihe  Common  Law  Heeord. — 

The  appropriate  place  for  the  prayer  and  allowance  of  fCn  appeal  ib  in  the 
common  law  record  of  a  case  and  not  in  the  bill  of  exceptions. 

2.  Contributory  Negligence — Parent  and  Child, — ^The  law  does 
not  hold  that  parents  are  guilty  of  such  contributory  negligence  as  will 
prevent  a  recoverv  for  an  accident  to  a  child  through  the  negligence  cf 
another. 

8.  Same — A  Question  of  Fact. — Whether  parents  are  guilty  of  con- 
tributory negligence  depends  upon  the  circumstances  of  the  case  and  is 
a  question  of  fact  for  the  jury  under  proper  instructions  by  the  court. 

4.  Instructions— -Error  m,  Will  not  Always  Reverse. — ^Where  the 
defects  in  an  instruction  are  amply  cured  by  other  instructions  given  in 
the  case,  so  that  considering  all  the  instructions,  the  whole  law  of  the 
case  has  been  sufficiently  given  to  the  jury,  the  judgment  will  not  be  re- 
versed on  account  of  such  defects. 

5.  Damages — Death  from  Negligent  Act. — ^Where  the  deceased  is  a 
minor  and  leaves  parents  entitled  to  his  services,  the  law  presumes  a 
pecuniary  loss  for  which  compensation  may  be  given  under  chapter  70, 
R.  S.,  and  such  loss  may  be  estimated  from  the  facts  proven  in  connec- 
tion with  the  knowledge  and  experience  possessed  by  all  persons  in  re- 
lation to  matters  of  common  observation. 
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6.  Same— Wr/ie«jE5«cc««irc.— A  verdict  for  $3,600  for  the  death  of  a 
girl  three  years  and  eleven  months  oldj  the  child  of  working  people  en- 
titled to  her  services  during  her  minority,  is  excessive. 

Trespass  on  the  Case*— Death  from  negligent  act.  Appeal  from  the 
Saperior  Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  AfSrmed  if 
amount  of  damages  is  remitted,  etc.,  otherwise  reversed  and  remanded. 
Opmion  filed  February  9, 1897. 

Egbert  Jamieson  and  John  A.  Boss,  attorneys  for  appel- 
lant. 

Case  &  Hooan  and  Munsok  T.  Case,  attorneys  for  appel- 
lee. 


Mr.  Pbesidino  Justice  Shepard  deliyebed  the  opinion 
OP  the  Court. 

The  appellee  has  moved  that  this  appeal  be  dismissed, 
because  it  is  not  shown  in  the  bill  of  exceptions  that  the 
appeal  was  prayed  for  and  allowed. 

The  same  order,  contained  in  the  record  proper,  or  com- 
mon law  record  of  the  case,  that  was  made  overniling  the 
motion  for  a  new  trial  and  giving  judgment  upon  the  ver- 
dict, shows  that  the  appeal  was  prayed  and  allowed  to  this 
court.    That  was  all  that  was  required. 

The  appropriate  place  for  the  prayer  and  allowance  of  an 
appeal  is  In  the  common  law  record  of  a  case,  and  not  in 
the  bill  of  exceptions. 

To  hold  that  a  bill  of  exceptions  is  necessary  to  preserve 
for  review'  anything  which  has  its  appropriate  place  in  the 
common  law  record  of  a  case,  would  be  like  holding  that 
appeals  would  not  lie,  unless  aided  by  a  bill  of  exceptions, 
for  errors  apparent  on  the  face  of  such  record — as,  for 
instance,  the  sustaining  or  overruling  of  a  demurrer — which 
has  never  been  held. 

Appellee  also  moves  that  the  bill  of  exceptions  be  stricken 
from  the  record,  and  that  the  judgment  be  afBrmed. 

This  motion  is  based  upon  supposed  irregularities  in  con- 
nection with  the  signing  and  filing  of  the  bill  of  exceptions 
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in  the  trial  court,  and  expressions  employed  in  opinions  in 
cases  in  this  court  are  cited  as  authority  for  granting  the 
motion.  The  last  of  those  cases  is  that  of  N.  C.  R.  R.  Co, 
V.  Olds,  64  111.  App.  595.  In  that  case  the  writer  of  that 
opinion  expressed  himself  as  favoring  the  motion  there 
made  to  strike  out  the  bill  of  exceptions,  but,  his  colleagues 
not  agreeing  with  him,  the  case  was  considered  upon  its 
merits  as  presented  by  the  bill  of  exceptions. 

We  observe  that  two  days  ago  the  Supreme  Court  filed 
an  opinion  affirming  the  judgment  entered  by  this  court  in 
that  case,  and  although  we  have  not  seen  the  opinion,  it 
would  seem  that  no  such  affirmance  could  have  been  made 
without  considering  that  the  bill  of  exceptions  was  properly 
in  the  case.  If  the  bill  of  exceptions  was  proper  in  that 
case,  the  one  in  this  case  is  proper,  for  the  irregularities 
here  complained  of  were  in  substance  the  same  as  there. 

The  grounds,  therefore,  for  both  of  appellee's  motions 
are  insufficient,  and  the  case  will  be  considered  upon  its 
merits. 

The  appellee's  intestate  was  a  girl  three  years  and  eleven 
months  old,  in  good  health  and  physical  condition,  and  was 
run  over  and  killed  by  a  horse  car  operated  on  Western 
avenue,  Chicago,  by  the  appellant. 

Of  the  numerous  errors  that  are  assigned  by  the  appel- 
lant, only  three  are  argued,  viz.,  that  the  verdict  was  con- 
trary to  the  evidence;  that  the  verdict  was  excessive;  and 
that  an  instruction  given  for  the  appellee  was  erroneous. 

While  it  must  be  conceded  that  the  witnesses  for  the 
appellee  did  not  agree  in  some  particulars  with  one  another, 
and  sometimes  did  not,  on  cross-examination,  adhere  to  an 
entirely  consistent  account  of  every  detail  testified  to  by 
them  on  direct  examination,  yet  as  to  the  main  facts  there 
can  not  in  fairness  be  said  to  be  any  uncertainty,  and  from 
the  whole  evidence  the  jury  was  justified  in  finding  that 
the  horse  car  driver  was  negligent.  C.  W.  D.  Ry.  Co.  v. 
Ryan,  31  111.  App.  621,  and  131  111.  474. 

Even  though  a  child  of  such  tender  age  shall  go  upon  the 
street  and  play,  in  the  absence  of  her  parents  at  work — she 
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having  been  left  at  home  by  her  parents  when  they  went 
away  to  their  work,  in  the  charge  of  an  older  sister  ten 
years  of  age — the  law  does  not  say  that  the  parents  are 
guilty  of  such  contributory  negligence  as  will  prevent  a 
recovery  for  an  accident  to  her  through  the  negligence  of 
another.  Whether  parents,  under  such  circumstances,  be 
guilty  of  contributory  negligence,  is  a  question  of  fact  for 
the  jury,  under  proper  instructions  by  the  court. 

Tbe  instruction  that  is  objected  to  was  the  only  one  given 
for  the  appellee,  and  is  as  follows : 

"  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintiff  had  made  out  his  case  by  a  pre- 
ponderance of  the  evidence,  as  laid  in  his  declaration,  then 
the  jury  must  find  for  the  plaintiff." 

And  the  objections  urged  against  it  are,  that  it  omits  the 
element  of  the  care  due  by  the  parents;  that  it  is  mandatory, 
as  amounting  to  coercion  upon  the  jury,  in  using  "  must," 
and  that  it  omits  to  give  to  the  jury  any  rule  governing 
their  assessment  of  damages. 

The  instruction  was  bad  in  every  specified  particular, 
except,  perhaps,  as  to  its  mandatory  form.  T.,  W.  &  W. 
Ry.  Co.  V.  Grable,  88  111.  441;  City  of  Chicago  v.  Major,  18 
111.  349;  L.  S.  ife  M.  S.  Ry.  Co.  v.  Pauly,  37  111.  App.  203;  C, 
E.  i&  L.  S.  Ry.  Co.  v.  Adamick,  33  111.  App.  412;  Garland 
V.  C.  &  K  W.  R.  R.  Co.,  8  111.  App.  571. 

And  the  judgment  would  have  to  be  reversed,  if  that 
instruction  were  the  only  one  in  the  case. 

But  the  appellant,  by  instructions  asked  and  given  in  its 
behalf,  most  amply  cured  all  the  defects  in  the  one  com-* 
plained  of. 

Considering  all  the  instructions,  the  whole  law  of  the  case 
was  sufliciently  given  to  the  jury. 

The  verdict  and  judgment  were  for  $3,500. 

If  we  were  permitted  to  consider  anything  more  than  the 
bare  pecuniary  loss  to  the  next  of  kin,  we  could  not  say  the 
verdict  was  for  too  much. 

The  parents  were  working  people,  and  worked  away  from 
home.     The  oldest  sister  was  fifteen,  and  was  '^  living  out." 
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The  presumption  is  strong  that  had  the  deceased  lived  to  a 
working  age,  she  too  would  have  joined  the  ranks  of  wage- 
earners,  and  if  so,  her  parents  would  have  been  entitled  to 
her  earnings  during  her  minority.  Such  fact  should  be  con- 
sidered, and  when  it  be  given  its  full  weight,  the  result  shows, 
beyond  all  effort  of  calculation  to  the  contrary,  that  the 
amount  awarded  is  too  large. 

Where  the  deceased  is  a  minor,  and  leaves  parents  enti- 
tled to  his  or  her  services,  the  law  presumes  a  pecuniary 
loss,  for  which  compensation  may  be  given  under  the  statute, 
though  without  the  statute  no  recovery  whatever  could  be 
had. 

It  was  said,  in  City  of  Chicago  t.  Scholten,  75  111.  468, 
and  quoted  approvingly  in  R.  R.  I.  &  St.  L.  R.  R.  Co.  v. 
Delaney,  82  111.  198  :  "In  such  cases  the  pecuniary  loss  may 
be  estimated  from  the  facts  proven,  in  connection  with  the 
knowledge  and  experience  possessed  by  all  persons  in  rela- 
tion to  matters  of  common  observation.'^ 

The  child  was  not  old  enough  to  apply  any  other  of  the 
elements  there  referred  to,  but  applying  what  we  have 
quoted  to  the  case  at  bar — the  death  of  a  healthy  girl  almost 
four  years  old,  the  child  of  parents  to  whom  her  future 
possible  earnings  are  likely  to  be  of  considerable  pecuriary 
value,  and  herself  presumably  to  join  in  adding  her  earn- 
ings to  their  aid  and  support  as  soon  as  her  years  would 
permit — we, can  not  by  any  calculation,  even  though  we 
permit  ideas  of  extravagance  to  come  in  to  aid  it,  conclude 
that  the  actual  pecuniary  loss  to  the  parents,  or  next  of  kin, 
exceeded  two  thousand  dollars. 

If,  therefore,  the  appellee  shall,  within  ten  days,  remit 
from  the  judgment  recovered  all  in  excess  of  two  thousand 
dollars,  we  will  affirm  the  judgment  for  that  amount;  but 
otherwise,  the  judgment  will  have  to  be  reversed  and  the 
cause  remanded;  and,  in  either  event,  at  the  cost  of  appellee. 

Affirmed,  if  remitted  down  to  two  thousand  dollars,  other- 
wise reversed  and  remanded. 
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Charles  F.  Milligan  y.  Zephanlah  S.  Holbrook. 

1.  INDORSER — Can  Not  be  Held  as  Guarantor. — A  person  having 
contracted  to  assume  the  liability  of  indorser  can  not  be  held  as  a 
guarantor. 

2.  SAMR-^LiahUity  Different  from  a  0-uarantor, — The  liability  of 
an  indorser  is  conditioned;  that  of  a  guarantor  is  more  onerous. 

AssQinpsit,  upon  a  guaranty.  Appeal  from  Circuit  Court,  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1890.  Affirmed.  Opinion  filed  February  9, 
1897. 

G.  W.  &  J.  T.  Kretzingeb,  attorneys  for  appellant. 
AsHCKAFT,  Gordon  &  Cox,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  brought  suit  against  appellee,  alleging  that  he 
guaranteed  the  note  of  one  R.  W.  Day  for  $8,000,  payable 
to  appellant.  At  the  same  time  suit  was  brought  against 
Day  as  maker.  By  agreement,  both  suits  were  tried  to- 
gether without  a  jury.  The  court  found  that  appellee  was 
not  a  guarantor,  but  a  simple  indorser,  and  rendered  judg-t 
ment  against  appellant. 

The  instrument  under  consideration  is  as  follows : 

$8,000.  "Chicago,  Jan.  2,  1893. 

Nov.  1st,  '93,  after  date,  1  promise  to  pay  to  the  order  of 
C.  F.  Milligan,  eight  thousand  dollars,  valued  received,  with 
interest  at per  cent  per  annum. 

This  note  is  not  negotiable  before  maturity. 

R.  W.  Day. 
Indorsed:  Z.  8.  Holbrook." 

Day,  Holbrook  and  Milligan  testified  as  to  the  circum- 
stances under  which  the  indorsement  was  made,  and  the 
conversation  before  then  had  by  the  respective  parties. 

The  court  held  the  following ; 
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"  Held,  as  law  in  this  case,  that  if  the  court  should  believe 
from  the  evidence  that  at  the  time  the  name  of  Holbrook 
was  placed  on  the  back  of  the  note  in  evidence  that  plaintiff 
said  in  substance  to  Holbrook,  *  You  indorse  these  notes, 
do  you  not  ? '  that  Holbrook  replied, '  I  indorse  these  notes 
because  I  consider  Mr.  Day  good,  and  you  have  got  to  ex- 
haust him  before  you  can  collect  of  me;'  and  that  plaintiff 
replied,  '  All  right; "  and  that  thereupon  Holbrook  put  his 
name  on  the  back  of  the  notes  and  they  were  delivered  to 
the  plaintiff;  and  if  the  court  should  believe  from  the  evi- 
dence that  no  other  or  different  arrangement  or  language  was 
used  than  aforesaid,  and  that  no  other  agreement  or  under- 
standing was  had  than  that  embraced  in  the  language  afore- 
said, that  then  and  in  that  case  Holbrook,  as  matter  of  law, 
contracted  as  indorser  and  not  as  guarantor,  and  that  this 
action  can  not  be  maintained." 

Appellant  has  no  reason  to  complain  of  the  action  of  the 
trial  court. 

The  contract  of  appellee  was,  upon  sufficient  evidence, 
found  to  be  one  of  indorsement,  not  of  guaranty. 

Having  contracted  to  assume  the  liability  of  indorser,  he 
can  not  be  held  as  a  guarantor.  Eberhardt  v.  Page,  89  III. 
550;  Delamater  v.  Kearns,  36  111.  App.  634;  Tatum  v. 
Bower,  23  Miss.  760;  Russell  v.  Clarke's  Ex'rs,  7  Cranch,  69. 
'*  The  liability  of  an  indorser  is  conditional;  that  of  a  guai- 
antor  is  more  onerous.  Daniel^on  Neg.  Instruments,  Vol. 
1,  p.  528,  Sec.  667;  and  same.  Vol.  2,  p.  678,  Sec.  1754.  The 
judgment  of  the  Circuit  Court  is  aflBrmed. 


Michael  B.  Bailey^  Matilda  Bailey^  Nellie  Bailey,  Mar- 
garet Bailey,  Mary  E.  Moran,  Catherine  Kelly 
and  Harry  L.  Bailey  v.  Hetty  H.  B.  Green 
and  Hetty  8.  A.  H.  Green. 

1.  Foreclosures— Dijjfcr«i<  Mortgages  on  Different  lYemises^De- 
crees, — A  decree  upon  a  biU  to  foreclose  a  trust  deed  upon  certain 
premises,  and  a  cross-biU  to  foreclose  a  junior  mortgage  upon  the  same 
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and  other  premises,  which  orders  the  sale  of  tlie  property  covered  by 
such  mortgages  unless  there  is  paid  the  amount  due  upon  each,  is 
erroneous. 

Foreclosure  of  trust  deed.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed  and  remanded,  with 
directions.    Opinion  filed  February  9,  1897. 

Statement  of  the  Case. 

This  was  an  action  brought  by  appellee  Hetty  H.  R. 
Green  against  appellants  and  others  (including  the  appel- 
lee Hetty  S.  A.  H.  Green),  to  foreclose  a  trust  deed  upon 
lot  32  in  John  Johnson,  Jr's,  subdivision  of  block  4  in  Ver- 
non Park  addition  to  Chicago,  given  to  secure  a  note  for 
$6,500,  dated  May  9,  1885,  payable  five  years  after  date, 
executed  by  appellant  Michael  B.  Bailey  and  Ellen  Bailey, 
his  wife.  Hetty  S.  A.  H.  Green,  on  August  29,  1895,  filed 
a  cross-bill  to  foreclose  a  junior  trust  deed  upon  said  lot  32, 
and  also  lots  74  and  75  in  Macalester's  resubdivision  of 
block  49,  in  Canal  Trustees'  subdivision,  given  to  secure  a 
note  for  $1,500  dated  January  2,  1891,  payable  five  years 
after  date  to  Hetty  H.  R.  Green,  in  trust  for  Hetty  S.  A.  H. 
Green,  executed  by  said  Michael  B.  and  Ellen  Bailey,  Ellen 
being  the  owner  of  all  of  said  premises. 

Answers  having  been  filed  and  issue  joined,  the  cause 
was  referred  to  a  master,  who  took  testimony  and  reported 
that  the  complainant  and  cross  complainant  were  respect- 
ively entitled  to  the  relief  by  them  respectively  prayed. 
Exceptions  to  the  report  were  overruled  by  the  court,  and 
it  found  that  there  was  due  cross-complainant  $2,497.70, 
subject  to  a  lien  of  Hetty  H.  R.  Green  for  $8,307.17  on  the 
premise^  described  in  her  bill  of  complaint;  that  said  Ellen 
Bailey  died  testate,  November  30,  1892,  and  letters  testa- 
mentary were  issued  on  her  estate  to  said  Michael  B.  Bailey; 
that  Michael  B.  Bailey  signed  said  principal  and  interest 
notes,  and  the  trust  deeds  securing  same,  individually,  and 
is  liable  for  amounts  due  to  complainant  and  cross-complain- 
ant; and  ordered  that  if  defendants,  or  some  of  them,  did 
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not  pay  to  the  complainant  Hetty  H.  R.  Green,  within  two 
days  from  date  of  decree,  said  sum  of  $8,307.17,  and  to  the 
cross-complainant  Hetty  S.  A.  H.  Green,  said  sum  of  $2,. 
497.70,  with  lawful  interest  from  the  date  of  the  decree 
until  paid,  and  costs  of  this  suit,  the  premises  described  in 
the  bill  of  complaint  and  in  the  master's  report,  to  wit,  lot 
32,  in  John  Johnson,  Jr.'s,  subdivision  of  block  4,  in  Vernon 
Park  addition  to  Chicago,  also  the  premises  described  in  said 
cross-bill  to  w^it :  Lots  74  and  75  in  Macalester's  resubdi- 
vision  of  block  49  of  the  west  half  of  the  west  half  of  the 
northeast  quarter  of  section  17,  township  39  north,  range 
14  east  of  the  third  principal  meridian,  or  so  much  thereof 
as  may  be  sufficient  to  pay  amounts  due  complainant  and 
cross-complainant,  and  costs,  be  sold  at  public  auction  by 
Edward  A.  Dicker,  master;  that  out  of  the  proceeds  of  sale, 
the  master  pay  to  the  complainant  Hetty  H.  R.  Green  the 
amount  found  due  under  the  decree  to  her  if,  after  paying 
costs,  etc.,  the  remaining  proceeds  are  sufficient,  and  apply 
the  remainder  in  satisfaction  of  amount  due  cross-complain- 
ant, and  report  the  deficiency,  if  any,  and  bring  the  surplus, 
if  any,  into  court;  and  it  was  further  ordered  that  Michael 
B.  Bailey,  executor,  pay  any  such  deficiency,  in  due  course 
of  administration,  and  that  execution  issue  against  said 
Michael  B.  Bailey  individually  therefor, 

Chytraus  &  Denkkn  and  Wm.  S.  Young,  attorneys  for 
appellants. 

William  B.  Cunningham  and  Bates  &  Harding,  attor- 
neys for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  decree  is  erroneous,  in  that  it  orders  the  sale  of  the 
property  covered  by  each  mortgage  unless  there  is  paid  the 
amount  due  upon  each.  The  decree  should  have  ordered  a 
sale,  first,  of  lot  32,  unless  there  were  paid  to  Hetty  H.  R. 
Green  the  amount  due  upon  her  mortgage,  and  ordered  a 
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separate  sale  of  lot  32  and  lots  74  and  75,  unless  there  were 
paid  to  Hetty  S.  A.  H.  Green  the  amount  due  upon  her 
mortgage. 

The  court  should  also  have  equitably  apportioned  the 
amount  of  costs  and  fees  properly  taxable  and  chargeable 
between  the  several  properties;  a  certain  proportion  thereof 
to  be  paid,  or  said  lot  32  would  be  sold  upon  the  decree 
upon  the  mortgage  belonging  to  Hetty  H.  R.  (Jreen, 
and  a  certain  proportion  thereof  to  be  paid,  or  said  lot 
32  and  lots  74  and  75  would  be  sold  upon  the  decree  upon  the 
mortgage  belonging  to  Hetty  S.  A.  H.  Green.  If  the  pro- 
ceeds of  the  first  sale  of  lot  32  more  than  discharged  the 
claim  of  Hetty  H.  R.  Green,  the  surplus  should  be  applied 
in  reduction  of  the  amount  due  Hetty  S.  A.  H.  Green. 
Brown  v.  Kennicott,  30  111.  App.  89. 

We  find  no  other  error. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  accordance 
with  the  opinion  of  this  court. 

'Reversed  and  remanded,  with  directions. 


Pennsylvania  Company  v.  Daniel  J.  McCafTrey.  i^ss  109; 

1.  CoNTRiBUTOBY  Neguoence— iVof  Connected  with  Acts  Com- 
plained  of, — An  act  of  contributory  negligence  on  the  part  of  the  plaint- 
iff not  connected  with  the  act  resulting  in  an  injury  to  him  will  not 
prevent  a  recovery. 

2.  iNSTEUcnoNS— TF/icn  Propei^ly  i?^fu«ec2.— An  inBtniction  which 
tells  the  jury  what  acts  or  omissions  constitute  negligence  or  the  re- 
verse IB  properly  refused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edmund  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
February  9,  1897. 

Geo.  Willaed,  attorney  for  appellant. 
DuiroAN  &  Gilbert,  attorneys  for  appellee. 
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Mb.  Justice  Qaky  delivered  the  opinion  of  the  Coubt. 

The  appellee  sued  the  appellant  for  injuries  by  him  re- 
ceived as  he  alighted  from  a  north-bound  train  of  the  appel- 
lant and  was  struck  by  a  locomotive  going  south  on  an 
adjacent  track.  One  of  the  qirestions  on  the  trial  was 
whether  the  train  from  which  he  alighted  had  come  to  a 
stop  before  he  left  it. 

Another  was  whether  he  was  negligent  in  leaving  the 
train  on  the  west  side  of  it,  where  there  were  other  tracks, 
when  he  might  have  left  it  on  the  east  side  of  it,  where 
there  were  no  other  tracks.  The  brief  of  the  appellant  con- 
cedes that  the  appellee  alighted  at  Twenty-second  street, 
and  the  evidence  is  that  while  there  was  a  station  house 
which,  by  the  scale  of  the  map,  may  be  about  twenty-five 
by  thirty  feet  in  plan,  and  fifty  feet  from  the  track,  some 
three  hundred  feet  north  of  the  place  where  the  appellee 
alighted,  yet  the  surface  of  the  ground  there'  on  both  sides 
of  the  track  was  subs  tan  tiallv  in  the  same  condition. 

It  is  quite  certain,  that  at  the  time  there  was  but  little 
daylight,  and  that  from  a  south-bound  train,  a  passenger, 
leaving  it  at  Twenty-second  street,  would  probably  alight 
where  the  appellee  alighted. 

It  is  also  C3rtain  that  if  the  train  was  not  at  rest  when 
the  appellee  alighted,  it  was  very  slowly  just  coming  to,  or 
starting  from  a  stop,  and  therefore  the  danger  to  persons 
leaving  the  train  from  running  a  locomotive  by  the  train,  on 
the  next  track,  was  much  the  same  in  either  case. 

If  the  appellee  was  negligent,  his  contributory  negligence 
consisted,  not  in  leaving  a  train  in  motion,  or  leaving  it  on 
the  wrong  side — neither  of  which  acts  resulted  in  any  injury 
to  him — but  in  going  upon  an  adjoining  track,  where, 
under  the  circumstances  at  the  time,  he  had  no  reason  to 
suspaot  the  approach  of  any  locomotive.  Lake  Shore  & 
M.  S.  Ky.  V.  Ward,  35  111.  App.  423;  Pennsylvania  Co.  v. 
Keane,  41  111.  App.  317. 

The  complaint  in  the  brief  of  the  appellant  that  instruc- 
tions asked  were  improperly  refused,  is  answered  by  the 
statement  that  such  instructions  told  the  jury  what  acts  or 
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omissions  constituted  negligence  or  the  reverse— which  the 
jury  and  not  the  court  is  to  determine.  Chicago  &  N.  W. 
Ey^  V.  Trayes,  33  111.  App.  307;  Wald  v.  Pittsburg,  C,  C.  & 
St.  L.  K.  R.,  162  111.  545. 

The  criticism  of  the  action  of  the  court  upon  questions  of 
evidence,  may  be,  in  some  instances,  theoretically  just,  but 
practically  of  not  the  slightest  importance. 

The  facts  which  entitled  the  appellee  to  recover  are  not 
involved  in  any  doubt. 

The  judgment  is  aifirmed.  • 


Frank  Crikelair  and  Mary  Crikelair,  Copartners  as  F. 
Crikelair  &  Co.  v.  Citizens  Insurance  Co. 

1.  Insurance — Conditions  of  the  Policy  Binding,  —Where  there  is  no 
written  application,  and  no  knowledge  on  the  part  of  the  insurer  or  its 
agent  of  the  existence  of  a  chattel  mortgage  upon  the  property  sought 
to  be  insured,  which  the  policy  declares  shall  render  it  void,  the  insured 
is  bound  by  ths  conditions  of  the  policy  which  he  accepts.  The  fact  that 
no  representations  are  made  by  the  insured  regarding  the  chattel  mort- 
gage can  not  do  away  with  the  conditions  of  the  policy. 

2.  Saub — Insured  Presumed  to  Know  Contents  of  the  Policy,— JJpon 
receipt  of  a  policy  of  insurance  by  the  insured  the  contract  of  insurance 
is  completed  in  all  its  tarm?,  and  binding  upon  both  parties.  The 
assured  accepts  it  with  all  its  conditions  and  limitations,  and  is  con- 
clusively presumed  to  know  its  contents. 

3.  Same— iVb  Representations  Made  by  the  Insured. — The  fact  that  no 
questions  were  asked  of  the  insured  by  the  agent  who  wrote  the  policy, 
and  no  representations  were  made  by  the  insured  regarding  the  incum- 
brance upon  the  property,  can  not  do  away  with  the  conditions  of  the 
policy. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker.  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  February  9, 
1897. 

BuLKLET,  Gray  &  More,  attorneys  for  appellants. 
Bates  &  Harding,  attorneys  for  appellee. 
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Mk.  Paesidino  Justioe  Shbpard  delivebbd  the  opinion 
OF  THE  Court. 

The  policy  of  insurance  sued  upon  contained  the  follow- 
ing provision : 

"  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  *  * 
if  the  subject  of  insurance  be  personal  property  and  be 
or  become  incumbered  by  a  chattel  mortgage." 

It  is  admitted  that  the  subject  of  insurance  was  personal 
property,  and  that  at  the  time  the  policy  of  insurance  was 
taken  out,  and  also  at  the  time  the  fire  occurred,  the  prop- 
erty was  incumbered  by  a  chattel  mortgage  that  remained 
unpaid;  that  no  disclosure  of  the  fact  was  ever  made  to 
appellee  or  to  any  of  its  agents,  and  that  no  person  con- 
nected with  appellee  ever  had  actual  knowledge  of  the  chat- 
tel mortgage  until  after  the  fire  occurred.  Such  mortgage 
covered  the  personal  property  mentioned  in  said  policy,  and 
all  of  it;  and  was  for  the  sum  of  $700. 

The  question  that  appellants  have  argued  is  one  of  law 
merely — whether  or  not,  because  of  stTch  clause  in  the  policy, 
and  of  the  facts  stated,  the  policy  was  void. 

The  court  below,  who  tried  the  cause  without  a  jury,  held 
that  it  was  void,  and  gave  judgment  for  the  insurance  com- 
pany, and  this  appeal  has  followed. 

The  contention  is,  that  the  defendant  company,  by  writ- 
ing the  insurance  and  issuing  the  policy,  is  estopped;  that 
the  contract  was  made  with  reference  to  the  then  existing 
condition  of  the  property,  and  that  in  the  absence  of  fraud 
or  deception,  or  false  representations,  the  defendant  has 
waived  such  provision  of  its  policy. 

And  in  furtherance  of  such  contention  the  trial  judge 
was  asked,  but  refused,  to  hold,  as  a  proposition  of  law,  as 
follows : 

"  The  court  finds,  from  the  evidence  in  this  case,  that  at 
the  time  the  plaintiff  applied  to  the  agents  of  the  defendant 
for  the  policy  of  insurance  sued  on  in  this  case,  that  there 
was  a  chattel  mortgage  upon  the  property  insured,  and  that 
the  defendant  had  an  opportunity  to  learn  of  the  existence 
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of  such  mortgage,  if  its  agents  did  not  then  know  of  it,  but 
that  the  said  agents  made  no  inquiries  regarding  such  chat- 
tel  mortgage  at  the  time  of  effecting  the  insurance  on  said 
property,  and  that  no  deception  of  any  kind  was  practiced 
by  the  plaintiffs  on  the  defendant  or  its  agents;  and  there- 
upon the  court  holds  as  a  proposition  of  law  that  the  defend- 
ant company  consented  to  the  insuring  of  the  mortgaged 
property  as  effectually  as  if  a  written  indorsement  to  that 
effect  had  been  made  upon  the  policy  itself;  and  that  there- 
fore the  policy  was  and  is  a  valid  policy." 

The  facts  stated  in  the  proposition  are  substantially  in 
accord  with  the  proofs,  and  it  is  insisted  that  it  was  error 
not  to  hold  the  law,  upon  the  facts,  to  be  as  embodied  in 
the  proposition.     . 

There  has  been  some  contrariety  of  opinion  among  the 
courts  upon  the  law  in  such  a  case,  but  we  feel  constrained 
to  hold  that  the  weisrht  of  authority  and  of  reason  is  the 
other  way,  and  that  the  propositions  of  law  asked  and  held 
for  the  appellee  stated  the  correct  doctrine. 

Where  there  is  no  written  application,  and  no  knowledge 
on  the  part  of  the  insurer,  or  its  agent,  of  the  existence  of 
a  chattel  mortgage  which  the  policy  declares  shall  render 
it  void,  the  insured  is  bound  by  the  conditions  of  the  policy 
which  he  accepts.  The  fact  that  no  representations  are 
made  by  the  insured  regarding  the  chattel  mortgage  can 
not  do  away  with  the  conditions  of  the  policy. 

Upon  receipt  of  a  policy  of  insurance  by  the  insured  the 
contract  of  insurance  is  completed  in  all  its  terms,  and  bind- 
ing upon  both  parties.  The  assured  accepts  it  with  all  its 
conditions  and'  limitations,  and  is  conclusively  presumed  to 
know  its  contents,  and  the  fact  that  no  questions  were 
asked  of  the  insured  by  the  agent  who  wrote  the  policy,  and 
no  representations  were  made  by  the  insured  regarding  the 
incumbrance  upon  the  property,  can  not  do  away  with  the 
conditions  of  the  policy. 

It  would  seem  that  the  law  of  Wisconsin,  the  State  where 
the  property  was  situated  and  the  insurance  contract  entered 
into,  should  be  given  controlling  waight,  and  we  interpret 
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the  decisions  of  the  Supreme  Court  of  Wisconsin  to  be  in 
support  of  the  judgment  before  us.  Wilcox  v.  Continental 
Insurance  Company,  85  Wis.  193,  and  cases  there  cited;  see 
also  Dwelling  House  Ins.  Co.  v.  Raynolds,  41  111.  App.  427. 
The  judgment  is  affirmed. 


International  Bailding,  Loan  and  Inrestment  Union  r. 

Ellen  Dnffey  King. 

1.  BmLbiNG  AND  Loan  Associations— 7«8ti«  of  Unauthorized  Stock, 
— A  building  and  loan  association,  organized  under  the  laws  of  this  State, 
has  no  power  to  issue  a  certificate  of  stock  containing  a  promise  to  pay 
the  holder  (3,100  at  the  end  of  six  years  from  its  date. 

Assumpsit,  upon  a  certificate  of  stock  issued  by  a  building  and  loan 
association.  Appeal  from  the  Superior  Court,  Cook  County;  the  Hon. 
Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1896.    Reversed.    Opinion  filed  February  9,  1897. 

Allan  C.  Story  and  Kubkns  &  Mott,  attorneys  for  appel- 
lant. 

Georgb  W.  Brown,  attorney  for  appellee. 

Mr,  Justice  Waterman  delivered  the  opinion  of  thk 
Court. 

This  was  an  action  of  assumpsit,  brought  by  a  stockholder 
upon  a  stock  certificate  for  twenty  shares,  against  appel- 
lant, a  building  society  organized  under  the  homestead  and 
loan  act,  to  recover  $950. 

The  certificate  contained  a  promise  to  pay  the  share- 
holder, or  assigns,  $100  for  each  of  twenty  shares,  at  the 
end  of  six  years  from  the  date  thereof. 

The  issue  of  such  certificate  was  unwarranted  by  the  law 
under  which  appellant  was  created  and  acted.  Wierman  v. 
International  Building  &  Loan  Ass'n,  67  111.  App.  550. 

The  judgment  of  the  Superior  Court  is  revers^. 
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Me.  Justiob  Gary. 

The  majority  of  the  court  having  overruled  me  in  the 
case  cited,  the  law  of  the  court  is  established,  and  I  concur 
ill  this  decision. 


William  F.  Gorrell  t.  Charles  H.  Payson.  170.  m\ 

1,  Verdicts — Upon  Conflicting  Evidence. — A  verdict  upon  conflict- 
ing and  irriBconcilable  evidence,  when  there  is  enough  on  either  side  stand- 
ing alone  to  make  a  case,  is  conclusive. 

Assumpsit,  for  attorney's  services.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burkb,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice 
Waterman  dissenting.    Opinion  filed  February  9, 1897. 

Frank  L.  Kribtb,  attorney  for  appellant. 

MAim,  Hayes  &  Miller,  attorneys  for  appellee;  Jambs 
R.  Mann,  of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court* 
The  parties  to  this  suit  made  an  agreement  as  follows : 

"Fairlands,  August  8,  1892. 

C.  H.  Payson  :    After  consulting  attorneys  in  Chicago^ 

we  have  decided  to  take  ^''ou  in  the  case  against  the  Home 

Life  Insurance  Company  of  New  York,  brought  by  myself 

for  $130,000.    If  we  collect  the  full  amount,  I  will  give,  you 

$15,000,  and  for  any  less  sum  recovered,  will  give  you  a& 

fees,  a  sum  in  the  same  proportion  the  amount  received 

bears  to  the  amount  sued  for. 

W.  F.  Gorrell. 

This  agreement  is  accepted  by  me  this  day. 

C.  H.  Payson." 

Thereafter,  for  nearly  'eighteen  months,  the  appellee 
spent  much  of  his  time  in  attention  to  business  in  which  the 
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appellant  was  interested  other  than  that  mentioned  in  that 
agreement.  He  sued  to  recover  compensation  for  such 
other  services.  The  question  of  fact  between  the  parties — 
aside  from  the  amount  of  such  compensation,  if  the  appel- 
lee was  entitled  to  it — was  whether  the  appellee  was  to  be 
paid  only  his  expenses  when  rendering  such  services,  his 
object  being  to  win  reputation,  or  was  entitled  to  fair  money 
compensation  for  them. 

On  this  question  the  evidence  was  conflicting  and  irrec- 
oncilable— enough  on  either  side  to  make  a  case  if  standing 
alone — and  the  verdict  of  the  jury  is  conclusive.  One  who 
desires  to  read  that  proposition  stated  in  more  words  can 
easily  gratify  his  wish  by  searching  the  volumes  of  Illi- 
nois Eeports,  since  the  act  of  July  21,  1837,  provided  that 
*'  exceptions  taken  to  opinions  or  decisions  of  the  Circuit 
Courts  overruling  motions  in  arrest  of  judgment,  motions 
for  new  trials,  and  for  continuances  of  causes,  shall  here- 
after be  allowed:  and  the  party  excepting  may  assign  for 
error  any  opinion  so  excepted  to,  any  usage  to  the  contrary 
notwithstanding-" 

The  minor  criticisms  upon  admitting  or  excluding  testi- 
mony during  the  trial,  we  dismiss  with  the  remark  that  it 
is  impossible  to  believe  that  the  result  was  thereby  affected. 

By  instructions  the  issue  was  clearly  presented,  though  by 
the  course  of  the  evidence  it  must  have  been  perfectly 
apprehended  by  the  jury  before  the  instructions  were  read. 

The  only  instruction  for  the  appellee,  of  which  the  appel- 
lant complains,  is  as  follows : 

''  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff,  Payson,  rendered  services 
for  the  defendant,  Gorrell,  and  that  said  services  were  per- 
formed for  the  benefit  of  said  defendant,  with  his  knowl- 
edge and  consent,  then  a  request  will  be  implied;  and  unless 
the  jury  further  believe  from  the  evidence  that  such  serv- 
ices were  performed  as  a  gift  or  gratuity,  then  the  plaintiff 
is  entitled  to  recover  what  the  jury  may  believe  from  the 
evidence  such  services  were  reasonably  worth,  according  to 
the  usual,  customary  and  ordinary  charges  made  by  lawyers 
for  such  services,  if  any,^owB  in  the  «vidence.^' 
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And  presenting  the  view  of  the  appellant  upon  the  same 
issue,  at  his  request,  was  this  instruction : 

"  You  are  instructed  that  if  you  believe  from  the  evidence 
in  this  case  that  the  plaintiflf  rendered  services  in  the  crim- 
inal trial,  and  in  the  .conspiracy  trial  in  the  United  States 
court,  to  the  defendant,  in  pursuance  of  a  request  by  the 
plaintiff  of  the  defendant,  and  the  defendant's  assent  that 
the  plaintiff  should  be  permitted  to  take  part  in  said  trials 
gratuitously  for  the  plaintiff,  for  the  reputation  which  the 
plaintiff  might  gain  thereby,  then,  and  in  that  case,  the 
plaintiff  is  not  entitled  to  recover  anything  for  his  fees  or 
compensation  for  services  so  performed." 

On  the  whole  case,  whether  justice  is  done  or  not,  the  law 
has  not  been  violated,  and  the  judgment  is  affirmed. 

Mb.  Justice  Watkbman  dissents. 


Tierling^  XcDowell  &  Go.  r.  Iroquois  Fnrnace  Co. 

1.  Impeachment — Inconsistent  Statements  Out  of  Court, — A  witness 
may  be  impeached  by  showing  that  before  the  trial  he  had  made  state- 
ments as  to  facts  inconsistent  with  tlie  testimony  he  has  given  as  to  the 
same  facts,  but  he  can  not  be  impeached  by  putting  in  his  statements 
first  and  then  calling  witnesses  to  contradict  them. 

2.  Interest— On  Damages  for  Breach  of  Confrocf.— Interest  on 
damages  for  a  breach  of  a  contract,  from  the  time  of  the  breach,  is 
allowable  under  the  rule  in  Murray  v.  Doud,  63  111.  App.  247. 

Assumpsit. — Breach  of  contract.    Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.    Heard- 
in  this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed  Feb- 
ruary 9,  1897. 

Maher  &  Gilbert,  attorneys  for  appellant. 

MoMuRDY  &  Job,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Cofrt. 

These  parties  made  contracts  for  the  sale  of  pig  iron  by 

the  appellee  to  the  appellant,  and  this  suit  was  brought  by 
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the  appellee  to  recover  damages  from  the  appellant  for  re- 
fusing to  take  all  the  iron  contracted  for. 

The  appellee  recovered  the  diflference  between  the  con- 
tract and  market  price  on  612  tons. 

The  first  question  is,  whether  the  contracts — ^for  there 
were  more  than  one — were  for  two  lots,  or  three  lots,  of  500 
tons  each — for  1,000  or  1,500  tons. 

And  the  second  question  is  upon  the  quality  of  the  iron. 

Upon  these  questions  the  verdict  of  the  jury  in  favor  of 
the  appellee,  in  accordance  with  what  appears  to  be  the 
preponderance  of  the  evidence,  is  final. 

The  course  of  the  business  was  that  the  appellee  first 
sent  sample  of  trial  cars  of  the  iron,  which  were  tested  by 
the  appellant  before  it  ordered  quantities,  so  that  in  effect 
the  sales  were  by  sample. 

The  first  contract  was  in  writing,  silent  as  to  quality; 
the  other  or  others  were  inferable  from  conduct,  and  acqui- 
escence in  statements  in  correspondence — ^letters  from  appel- 
lee to  appellant;  but  the  sales  being  in  fact  by  sample,  the 
only  question  on  the  quality  would  be,  was  the  iron  up  to 
sample;  and  all  evidence  of  parol  representations  or  guar- 
anties made  before  the  first  contract  of  what  the  quality 
would  be  was  incompetent.     Hanson  v.  Busse,  45  lU.  496. 

The  appellant  was  not  restricted  in  its  evidence  as  to  the 
quality  of  the  iron,  or  in  its  efforts  to  show  the  inferiority 
to  that  of  the  trial  cars. 

One  of  the  witnesses  for  the  appellee,  in  testifying  on 
cross-examination  as  to  a  conversation  he  had  held  with 
an  agent  of  the  appellee,  said  that  he  ( the  witness )  had 
told  the  agent  that  the  iron  was  giving  universal  satisfac- 
tion elsewhere;  and  upon  that  foundation  the  appellant 
claimed  the  right  to  go  into  detail  to  show  the  absence  of 
universal  satisfaction. 

A  witness  may  be  impeached  by  showing  that  before  the 
trial  he  had  made  statements  as  to  facts  inconsistent  with 
the  testimony  he  has  already  given  as  to  the  same  facts; 
but  he  can  not  be  impeached  by  putting  in  his  statements 
first  and  then  calling  witnesses  to  contradict  them.    He  had 
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n6t  testified  that  the  iron  had  given  universal  satisfaction, 
bat  only  that  he  had  told  a  man  so. 

Interest  on  the  damages  from  the  time  of  the  breach  of 
the  contract  was  allowed  in  accordance  with  Driggers 
V.  Bell,  94  IIL  223,  cited  in  Murray  v.  Doud,  63  111.  App. 
247. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Nick  J.  Bornhofen^  Annie  Bornhofen  and  Charles  F.  W. 

Eleeue  y.  David  8.  Greenebaum. 

1.  EviDBNCB — Inferences  from  Matters  Withheld.— The  truth  of  a 
contested  matter  may  sometimes  be  arrived  at  by  a  consideration,  not 
only  of  what  was  adduciHl  in  evidence,  but  of  what  the  parties  having 
the  power  to  produce  withhold. 

3.  Fraud — May  be  Proved  by  Cireumstances. — The  court  discusses 
the  evidence  and  finds  that  the  decree  of  the  court  below  is  based  upon 
forged  notes,  and  that  the  alleged  makers  of  the  same  have  not  been 
guUty  of  any  negligence  or  conduct  by  which  they  are  estopped  to  deny 
the  genuineness  of  such  notes. 

Foreclosure,  of  a  trust  deed.  Appeal  from  the  Superior  Court  of 
Cook  County:  the  Hon.  John  Barton  Paynb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  a  decree  entered 
in  this  court  dismissing  the  bilL    Opinion  filed  February  9,  1897. 

Albion  Catb«  attorney  for  appellants. 
Simeon  Straus,  attorney  for  appellee. 

Mr.  Justiob  Waterman  deuybsed  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  decree  for  the  foreclosure  of  a 
mortgage,  by  way  of  a  trast  deed,  claimed  to  have  been 
made  by  Nick  J.  Bornhofen  and  Annie  Bornhofen,  his  wife. 

Upon  the  trial  of  the  cause  it  appeared  that  about  Janu- 
ary, 1894,  Nick  J.  Bornhofen  applied  to  William  J.  Haer- 
ther^  a  mortgage  broker,  for  a  loan  of  $1,500  for  three  years, 
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on  his,  said  appellant's,  homestead,  being  number  1620 
Addison  avenue,  Chicago.  Haerther  agreed  to  make  the 
loan;  thereupon  Bomhofen  and  his  wife  executed  a  trust 
deed  of  said  premises,  dated  January  16,  1894,  running  to 
Haerther  as  trustee,  which  deed  was  by  the  grantors  duly 
acknowledged  on  the  evening  of  January  17th,  1894,  before 
John  F.  Schenuit,  a  notary  public,  then  Haerther's  book- 
keeper. 

Said  trust  deed  was  to  secure  one  principal  note  for  $1,500 
and  six  interest  notes,  all  to  the  order  of  Nick  J.  Bomhofen, 
which  notes  were  by  him  at  the  same  time  made,  indorsed 
and  delivered  to  Haerther.  Haerther,  having  taken  these 
securities,  filed  the  trast  deed  for  record,  February  1,  1894. 

December  21,  1894,  Mr.  Bornhofen  received  from  C.J. 
Hambleton  a  letter  informing  him  that  he,  Hambleton,  had 
purchased  and  held  the  $1,500  note  and  mortgage,  together 
with  the  interest  notes  maturing  January  1, 1895,  and 
thereafter.  This  was  the  first  information  Bornhofen  re- 
ceived of  the  transfer  of  the  notes  and  mortgage  made  as 
aforesaid  by  him,  Bornhofen.  Of  the  $1,500  agreed  to  be 
loaned  to  him,  and  for  which  he  gave  his  note,  Bomhofen 
received  only  $503,  although  he  made  many  applications  to 
Haerther  for  the  payment  of  the  balance  of  the  loan,  being 
put  oflf  by  one  excuse  and  another — sometimes  that  there 
was  some  defect  in  the  absti'act  of  title — and  being  indebted 
to  one  Kleene,  from  whom  he  had  purchased  the  property 
for  something  over  $900,  as  a  balance  of  the  purchase  money 
he  obtained  from  Kleene  an  agreement  that  he,  Kleene, 
would  receive  Haerther's  judgment  note  in  payment  of  the 
balance  due  him,  Kleene.  Thereupon,  Bornhofen  agreed  to 
take  from  Haerther  his,  Haerther's,  judgment  note  for  the 
balance  on  the  loan  he,  Haerther,  was  owing  him,  Born- 
hofen. 

Haerther  gave  his  note,  but  declined  to  annex  thereto  a 
warrant  of  attorney  to  confess  judgment,  telling  Bornhofen 
to  take  it  as  it  was,  and  try  Kleene  and  see  if  he  would  not 
accept  it.  Haerther  did  take  such  note  to  Kleene,  and  en- 
deavored to  have  him  accept  it,  but  Kleene  refused  so  to  do. 
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The  trust  deed  for  which  the  decree  appealed  from  was  in 
foreclosure  of,  was  not,  nor  were  the  notes  secured  bv  it, 
that  or  those  heretofore  mentioned. 

The  first  intimation  that  Bornhofen  received  that  any 
other  notes  or  trust  deed,  purportiug  to  be  executed  by  him 
or  his  wife,  were  in  existence,  was  in  January,  1895,  when 
somebod}"^  from  the  banking  house  of  Kozminski  &  Com- 
pany, for  the  owners  of  the  securities  which  the  decree  in 
this  case  is  based  upon,  came  to  Bornhofen's  office,  at  1877 
North  Clark  street,  and  exhibited  to  him  two  of  the  notes 
secured  by  the  trust  deed  held  by  Kozminski  &  Company, 
asking  him  if  they  were  his,  to  which  he  replied  that  they 
were  not.  By  the  evidence  in  this  cause,  it  appears  that 
about  the  middle  of  February,  1894,  Haerther  went  to  the 
office  of  Kozminski  &  Company,  offering  to  sell  the  trust 
deed  and  notes  heretofore  mentioned  as  executed  by  Born- 
hofen and  wife  January  16,  1894.  Kozminski  &  Company, 
after  looking  at  the  property,  advanced  to  Haerther  $1,000 
upon  it,  he  saying  that  he  wished  a  temporary  loan  to  that 
amount,  and  afterward  Kozminski  &  Company  purchased 
the  securities  executed  as  aforesaid  on  the  16th  day  of  Jan- 
uary, 1894,  giving  to  Haerther  therefor,  in  addition  to  the 
$1,000,  $482,  which  last  mentioned  sum  was  paid  on  the 
28th  of  February,  1894. 

When  Kozminski  &  Company  agreed  to  purchase  this 
security,  they  told  Haerther  that  they  preferred  having  the 
mortgage  made  out  on  their  own  sets  of  papers,  to  make  it 
more  negotiable.  They  therefore  handed  to  Haerther 
blank  forms  of  trust  deed  and  notes,  such  as  they  were  using, 
in  order  that  he  might  have  new  papers  executed  upon  such 
forms.  Haerther  took  these  forms,  and  returned  them  on 
the  28th  of  February,  having  thereon  a  trust  deed,  appar- 
ently executed  by  Bornhofen  and  wife,  and  acknowledged 
before  him,  Haerther,  as  a  notary  public,  together  with  a 
note  for  $1,500,  and  coupon  interest  notes  apparently  exe- 
cuted by  Nick  J.  Bornhofen,  the  same  being  described  in  the 
trust  deed  as  secured  thereby.  This  trust  deed  and  these 
notes    Haerther   delivered  to  Kozminski  &  Company  at 
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the  time  he  received  the  final  payment  made  to  him  of 
$482,  and  then  received  from  Kozminski  &  Company,  the 
genuine  trust  deed  and  notes  made  by  Bornhofen  and 
wife,  as  aforesaid.  The  principal  note  thus  delivered  by 
Kozminski  &  Company  to  Haerther  had  nearly  three  yeai  s 
to  run,  and  none  of  the  coupon  notes  were  then  due.  With- 
out canceling  the  same,  or  putting  any  mark  thereon  indi- 
cating that  they  were,  by  the  giving  of  new  securities,  paid 
or  satisfied,  Kozminski  &  Company  delivered  them  to 
Ha.erther,  who  took  them  away,  and  thereafter  pledged 
them,  with  other  securities,  to  Mr.  Hambletun  as  security 
for  a  loan  of  $2,500. 

Mr.  Bornhofen,  after  the  notice  by  him  received  from 
M  r.  Hambleton,  regularly  paid  to  him  the  interest  coupon 
notes  made  January  16,  1894,  as  they  became  due.  At  the 
time  of  the  hearing  of  this  cause,  only  two  of  such  coupon 
notes  were  outstanding,  they  not  being  then  due. 

At  the  time  Haerther  delivered  to  Kozminski  &  Company 
the  trust  deed  which  this  action  was  brought  to  foreclose, 
he  gave  to  Kozminski  &  Company  a  deed  releasing  the 
lien  of  the  trust  deed  executed  by  Bornhofen  and  wife  Jan- 
uary 16,  1894.  This  release  deed  was  executed  bj'  him, 
Haerther,  he  being  the  trustee  named  in  said  trust  deed. 
The  trustee  named  in  the  deed  which  Haerther  gave  to 
Kozminski  &  Co.  and  which  the  decree  under  considera- 
tion forecloses,  was  Maurice  W.  Kozminski.  The  release 
deed  heretofore  mentioned  was  filed  for  record  March  2, 
1894,  being  dated  March  1st. 

Bornhofen  repudiated  the  trust  deed  and  notes  given  to 
Kozminski  &  Co.  February  28,  1894,  as  aforesaid;  and  re- 
fusing to  make  any  payment  thereon,  December  21,  1895, 
David  S.  Greenebaum,  as  the  representative  of  Kozminski 
&  Co.,  and  for  their  benefit,  filed  a  bill  to  foreclose  the  last 
mentioned  deed. 

Upon  the  hearing,  the  foregoing  appearing,  Nick  J. 
Bornhofen  and  Annie  Bornhofen  denied  positively  and  un- 
equivocally, the  execution  of  the  trust  deed  taken  by  Koz- 
minski &  Company  February  28,  1894,  as  aforesaid,  and 
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Mr.  Bornhofen  also  denied  having  executed  any  of  the 
notes  which  said  trust  deed  purports  to  secure.  Each  of 
the  Bornhofens  also  denied  ever  having  had  any  notice  or 
knowledge  of  the  making  of  such  trust  deed  and  notes,  or 
any  desire  that  they  or  either  of  them  should  execute  the 
same,  until  in  January,  1895,  when  two  of  such  notes  were 
presented  to  Mr.  Bornhofen  to  know  if  they  were  made  by 
him,  as  before  mentioned. 

Mr.  Schenuit,  the  notary  public  before  whom  the  trust 
deed  executed  January  16,  1894,  was  acknowledged,  testi- 
fied that  being  at  the  time  of  such  execution  a  bookkeeper 
of  Mr.  Haerther,  he  saw  Mr.  Bornhofen  write  his  name  to 
the  notes  and  thetrust  deed  then  made;  that  this  was  the 
only  time  he  had  ever  seen  him  write;  that  therefrom  he 
believed  that  the  signatures,  "  Nick  J.  Bornhofen,"  on  the 
trust  deed  and  notes  now  held  by  Kozminski  &  Company, 
are  the  signatures  of  Nick  J.  Bornhofen,  defendant. 

One  Henry  L.  Tolman,  a  microscopical  handwriting 
expert,  testiiied  that  he  had  examined  and  compared  the 
signatures  of  Mr.  and  Mrs.  Bornhofen  upon  the  trust  deed 
and  notes  by  them  executed  January  16,  1894,  and  those 
upon  the  trust  deed  and  notes  sought  in  this  suit  to  be  fore- 
closed, and  from  such  examination  is  of  the  opinion  that  the 
two  sets  of  notes  are  signed  by  one  and  the  same  parties, 
and  that  the  signatures,  "  Annie  Bornhofen,"  to  each  of  the 
trust  deeds  is  by  the  same  person. 

There  was  also  in  evidence  an  application  for  the  loan 
agreed  to  be  made  bv  William  Haerther,  and  for  which  the 
trust  deed  executed  January  16,  1894,  was  given,  which 
application  was  signed  by  Nick  J.  Bornhofen.  Mr.  Tolman 
also  examined  this,  and  was  of  the  opinion  that  the  signa- 
tures, "  Nick  J.  Bornhofen,"  upon  the  trust  deed  and  notes 
held  by  Kozminski  &  Company,  were  made  by  the  same 
hand  that  wrote  the  signature  to  said  application. 

Prior  to  the  bringing  of  the  present  suit,  Bornhofen 
brought  a  bill  for  the  purpose  of  canceling  and  enjoining 
the  collection  of  the  papers  made  by  him  January  16,  1894, 
and  a  decree  in  that  case  was  entered  to  the  effect  that,  as 
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between  the  parties  to  that  controversy,  Hambleton  and 
Haerther  on  the  one  side  and  Bornhofen  on  the  other,  the 
papers  were  good  only  for  the  $503.15,  the  entire  sum  which 
Bornhofen  had  received  thereon,  and  interest,  in  all  amount- 
ing to  the  sum  of  $562.28;  but  as  to  the  rest  of  the  world, 
said  trust  deed  and  notes  are  a  valid  and  subsisting  first 
lien  upon  said  premises,  according  to  their  tenor.  That  on 
or  about  the  first  day  of  March,  1894,  said  Haerther,  trustee 
in  said  trust  deed,  without  complainants'  knowledge  or  con- 
sent, fraudulently  and  illegally  released  said  trust  deed,  and 
that  said  trust  deed  is  a  valid  lien  in  full  force,  according  to 
its  terms,  notwithstanding  said  release,  and  that  Haerther 
fraudulently  converted  said  securities  to  his  own  use.  That 
Hambleton,  upon  receipt  of  $562.28,  deliver  said  trust  deed 
and  notes  to  complainant  (Bornhofen)  or  to  Albion  Gate, 
his  solicitor.  It  also  appeared  that  criminal  proceedings 
had  been  instituted  against  Haerther  for  his  conduct  in  the 
premises. 

The  court  below  found  that  the  securities  given  to  Koz- 
minski  &  Company  by  Haerther,  on  the  2Sth  of  February, 
1894,  as  aforesaid,  were  executed  by  Bornhofen  and  wife, 
as  they  purported,  and  a  decree  for  the  foreclosure  of  the 
same  was  entered,  from  which  this  appeal  is  prosecuted. 

From  a  careful  consideration  of  the  record  here  presented 
we  are  of  the  opinion  that  the  signatures,  "  Nick  J.  Bom- 
hofen "  and  "  Annie  Bornhofen,"  upon  the  trust  deed  and 
notes  held  by  Kozminski  &  Company,  which  this  action 
was  brought  to  foreclose  are  forgeries.  If  they  are  the 
genuine  signatures  of  Nick  J.  Bornhofen  and  his  wife,  then 
such  fact  necessarily  was  and  is  known  to  William  J. 
Haerther;  he  it  was  who  was  interested  in  having  new 
papers  made;  he  had  been  informed  by  Kozminski  &  Com- 
pany that  they  wished  papers  prepared  upon  their  forms. 
Haerther  was  obtaining  jnoney  from  Kozminski  &  Corn- 
pan}'  for  his  purposes,  not  as  an  agent  of  the  Bornhofens, 
or  for  their  or  either  of  their  use. 

In  order  to  induce  them  to  execute  new  papers,  and  more 
especially  new  and  additional  papers  covering  the  same  loan, 
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at  a  time  when  a  month  and  a  half  had  elapsed  since  the 
execution  of  the  first,  yet  without  his,  Haerther,  who  made 
the  original  loan,  having  paid  thereon  but  one-third  of  the 
amount  of  the  same,  it  is  evident  that  he  must  have  not  only 
applied  to  Mr.  and  Mrs.  Bornhofen,  but  must  have  made  a 
very  considerable  and  plausible  explanation  to  induce  them 
to  execute,  under  such  circumstances,  such  additional  papers. 
Moreover,  the  additional  trust  deed  purports  to  have  been 
acknowledged  before  him,  William  J.  Haerther,  as  notary 
public.  He  received  the  notes,  if  from  Nick  J.  Bomhofen 
at  all,  either  directly  or  by  the  hand  and  through  the 
agency  of  some  third  party.  In  whatever  way  he  obtained 
the  trust  deed  and  notes  from  the  Bornhofens,  he  was  a 
competent  witness  to  testify  as  to  all  the  circumstances,  all 
that  was  said  and  done  bv  which  the  Bornhofens  were  in- 
duced  to  execute  and  deliver  to  him  these  additional  papers 
without  receiving  the  first  ones  in  place  thereof.  Mani- 
festly, under  the  positive  and  unequivocal  denial  made  by 
the  Bornhofens,  it  was  for  Kozminski  &  Company  to  estab- 
lish the  validity  of  the  instruments  under  which  they  claim, 
and  as  they  had  received  them  from  the  hand  of  Mr.  Haer- 
ther it  was  most  natural  that  they  should  call  him  as  their 
witness.  This  they  did;  their  examination  of  him,  however, 
was  restricted  to  three  questions:  First,  if  he  was  ao- 
quaintexi  with  Nick  J.  Bornhofen,  the  defendant;  second, 
if  he  knew  the  signature  attached  to  the  application  for  the 
loan  agreed  to  be  made  by  him,  Haerther,  to  secure  which 
loan  the  trust  deed  executed  January  16,  1894,  was  made ; 
to  which  he  answered  that  he  did.  He  was  then  asked  how 
he  knew  it,  to  which  he  replied  that  he  saw  Nick  J.  Born- 
hofen sign  it.  His  cross-examination  was  confined  to  the 
matter  concerning  which  he  had  been  examined  in  chief, 
which  was  a  thing  about  which  there  was  no  dispute. 

It  is  quite  evident  that  Kozminski  &  Company  did  not 
think  best,  doubtless  were  well  advised,  that  it  was  not  pru- 
dent or  expedient  to  subject  Mr.  Haerther  to  a  rigid  cross- 
examination  concerning  the  circumstances  and  details  sur- 
rounding his  obtaining  the  two  sets  of  papers  from  the 
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Bornhofens.  It  was  natural  that  the  defendants  should  not 
call  upon  Haerther  to  testify  as  to  this  matter,  when,  from 
the  very  nature  of  the  case,  it  was  impossible  that  he  should 
do  other  than  insist  that  the  signatures  were  genuine,  or 
confess  himself  guilty  of  a  crime  which  would  consign  him 
to  the  penitentiary. 

The  truth  as  to  a  contested  matter  may  sometimes  be  ar- 
rived at  by  a  consideration,  not  only  of  what  was  adduced 
in  evidence,  but  what  parties,  having  the  power  to  produce, 
withhold. 

Mr.  and  Mrs.  Bomhofen  either  told  the  truth  when  they 
denied  these  signatures,  or  they  were  guilty  of  willful,  de- 
liberate and  corrupt  perjury.  The  character  and  standing 
of  neither  has  been  assailed.  Against  their  testimony  stands 
only  the  evidence  of  two  experts;  one  the  bookkeeper  of 
William  J.  Haerther,  before  whom,  as  a  notary  public,  the 
genuine  trust  deed  was  acknowledged,  and  who  saw  Mr, 
Bornhofen  sign  his  name  to  the  genuine  notes;  the  other,  a 
microscopical  expert,  who  testifies  by  a  comparison  of  the 
signatures. 

We  do  not  impute  to  either  of  these  experts  any  design  to 
do  otherwise  than  fairly  state  the  opinion  which  each  held. 
In  reversing  the  decree  of  the  court  below  we  do  not  im- 
pute perjury  to  any  witness.  That  experts  as  to  handwrit- 
ing may  be  honestly  mistaken  is  obvious. 

It  is  urged  by  appellee  that  the  certificate  of  William  J. 
Haerther,  the  notary  public  before  whom  the  trust  deed 
held  by  Kozminski  &  Company  purports  to  be  acknowledged, 
is  conclusive  to  the  same  extent  that  is  a  record,  and  the 
language  of  this  court  in  a  former  case  is  cited,  in  which  it 
was  said  such  certificate  can  only  be  overcome  by  the  strong- 
est and  most  unequivocal  testimony;  by  evidence  that  is  clear 
and  convincing  beyond  a  reasonable  doubt;  by  evidence  of 
the  clearest,  strongest  and  of  the  most  convincing  character, 
and  by  disinterested  witnesses;  by  evidence  that  is  full, 
clear  and  satisfactory,  and  that,  like  a  record,  it  can  only  be 
impeached  for  fraud. 

If  the  right  of  Kozminski  &  Company  to  the  decree  which, 
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in  the  name  of  David  S.  Greenebaum,  they  have  obtained, 
were  dependent  only  upon  the  trust  deed  they  held,  the  cer- 
tificate of  acknowledgment  of  the  same  by  William  J.  Haer- 
ther  might  be  conclusive;  but  the  decree  is  based,  not  alone 
upon  such  trust  deed  so  acknowledged,  but  upon  the  assumed 
validity  of  notes  made  by  Nick  J.  Bomhofen.  If  Kozminski 
&  Company  had  no  genuine  notes  secured  by  such  trust  deed, 
if  there  were  never  and  are  not  any  notes  made  by  Nick  J. 
Bomhofen  which  said  trust  deed  purports  to  secure,  then 
the  essential  foundation  of  the  decree  under  consideration 
fails.  The  evidence  as  to  the  existence  of  such  notes  rests 
upon  the  positive  testimony  of  Nick  J.  Bomhofen  and  wife 
on  the  one  hand,  and  the  opinion  of  two  experts  as  to  hand- 
writing upon  the  other.  It  is  impossible  that  Nick  J. 
Bomhofen  and  Annie  Bomhofen  should  be  mistaken  as  to 
this  matter,  while  it  is  easy  that  such  should  be  the  case  as 
to  the  experts. 

In  our  judgment,  all  the  circumstances  surrounding  this 
transaction  tend  to  show  that  the  trust  deed  and  notes  for 
the  foreclosure  of  which  the  decree  under  consideration  was 
entered,  are  forgeries.  It  is  very  unlikely  that  Mr.  Bom- 
hofen would,  a  month  and  a  half  after  he  had  delivered  the 
genuine  instruments,  and  when  he  had  received  but  $503  of 
the  money  due  him  thereon,  have  executed  additional  secu- 
rities to  take  their  place,  and  entrusted  them  to  the  man  who 
was  so  greatly  in  default,  without  at  the  same  time  getting 
p:)ssession  of  the  securities  already  outstanding.  Nor  does 
it  seem  probable  that  with  all  the  annoyance  and  suspicion 
which  must  have  come  to  Nick  J.  Bomhofen  from  the  de- 
fault of  William  J.  Haerther  in  paying  him  but  one-third 
of  the  $1,500  which  he  agreed  to  loan,  and  which  he  had 
received  the  securities  for,  Mr.  Bomhofen  would  have  exe- 
cuted and  delivered  to  William  J.  Haerther  additional  secu- 
rities and  rested  easy.  It  would  have  been  most  natural  for 
him  to  have  been  continually  inquiring,  under  such  circum- 
stances, not  only  why  the  thousand  dollars  in  money  coming 
to  him  was  not  handed  over,  but  also  why  the  first  set  of 
securities  were  not  returned.    Even  after  the  notice  sent  to 


654  Appellate  Courts  of  Illinois. 

— • 

Vol.  68.]  Bomliofen  v.  Greenebaum. 

him  December  21,  1 894,  by  Mr.  Hambleton,  that  the  gen- 
uine securities  had  been  transferred,  Bornhofen  does  not 
seem  to  have  been  alarmed,  as  he  unquestionably  would  have 
bsen  had  he  then  known  that  there  were  outstanding  nego- 
tiable double  securities  for  the  same  indebtedness. 

Counsel  for  appellee  argue  that  Haerther  was  the  agent 
of  Bornhofen,  and  Bornhofen  clothed  him  with  indicia  of 
ownership  of  his  notes,  and  therefore  must  suffer  the  loss 
occasioned  by  the  dishonesty  of  his  own  agent. 

Such  contention  assumes  the  very  point  in  controversy, 
namely,  that  the  notes  held  by  Eozminski  &  Co.  were  exe- 
cuted by  Bornhofen,  and  were  by  him  delivered  to  Haerther. 
The  undisputed  evidence  upon  this  matter  is  that  Haer- 
ther, for  his  own  purposes  and  not  even  as  an  assumed 
agent  of  Bornhofen,  desired  to  procure,  first,  a  temporary 
loan  of  $1,000,  and  next,  to  sell  the  genuine  securities  exe- 
cuted by  the  Bornhofens,  and  that  afterward  having,  as 
requested  by  Kozminski  &  Company,  given  to  them  what 
he  claimed  were  other  securities  executed  by  the  Born- 
hofens, Kozminski  &  Company  surrendered  to  him  the  gen- 
uine notes  made  by  Nick  J.  Bornhofen  and  wife,  then 
having  nearly  three  years  to  run,  without  marking  the 
same  in  any  way,  so  that  Haerther  could  not,  as  he  after- 
ward did,  dispose  of  the  same  for  his  own  fraudulent  pur- 
poses. Kozminski  &  Company  knew  that  in  what  Haerther 
did  he  was  acting  for  himself,  that  the  notes  of  Nick  J. 
Bornhofen  which  were  surrendered  to  Haerther  were  paid, 
if  the  notes  and  trust  deed  then  brought  by  Haerther  and 
given  to  Kozminski  &  Company  were  genuine.  Kozminski 
&  Company  had  no  right  to  assume,  as  they  did,  that  Haer- 
ther would  at  once  deliver  the  genuine  notes  to  Nick  J. 
Bornhofen.  Even  if  they  had  been  informed  by  William 
J.  Haerther  that  he  was  the  agent  of  Nick  J.  Bornhofen 
to  take  ba<;k  to  him  his  notes,  they  had  no  right  to  assume 
that  he  was  such  agent,  to  take  into  his  custody  discharged 
and  satisfied  notes  without  having  marked  thereon  that 
which  would  have  shown  that  they  were  no  longer  existing 
securities.     It  is  Kozminski  &  Company  who,  by  their 
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negligence,  enabled  Haerther  to  perpetrate  the  fraud  he 
did.  Had  Kozminski  &  Company  exercised  common  pru- 
dence or  had  proper  thought  and  consideration  for  the 
rights  and  interests  of  Nick  J.  Bomhofen,  they  would  have 
marked  his  notes  paid  before  they  delivered  them  to  Will- 
iam J.  Haerther.  Kozminski  &  Company  were  careful  to 
secure  a  deed  releasing  the  lien  of  the  trust  deed  first 
brought  to  them,  but  exercised  no  care  to  see  that  the  notes 
of  Nick  J.  Bornhofen  were  not  left  in  a  condition  where 
they  might  be,  as  they  afterward  were,  fraudulently  dis- 
posed of  by  Haerther. 

While  no  suspicion  exists  that  Kozminski  &  Company, 
or  any  one  connected  with  them,  contemplated  for  a  moment 
the  perpetration  of  the  fraud  by  Haerther,  nevertheless,  it 
was  the  negligence  of  this  firm  that  enabled  Haerther  to  do 
what  he  did. 

Attention  is  called  to  the  following  statement  in  the  an- 
swer of  Nick  J.  Bornhofen,  and  it  is  said  that  he  does  not 
unequivocally  deny  the  execution  of  complainant's  papers  : 

"  That  neither  he  nor  his  wife  executed,  acknowledged  or 
delivered  the  deed  and  notes  in  bill  of  complaint  mentioned; 
that  they  were  entirely  without  consideration,  or  their  exe- 
cution was  obtained  by  fraud  such  as  to  render  them  void 
in  the  hands  of  any  holder;  that  said  trust  deed  and  notes 
were  fraudulently  concocted  or  procured  without  any  con- 
sideration by  said  Haerther,  and  delivered  to  said  Kozminski 
&  Company,  and  are  merely  a  duplicate  set  of  papers  for 
the  same  loan  evidenced  by  said  trust  deed  to  Haerther  and 
the  notes  secured  thereby." 

The  answer  of  Nick  J.  Bornhofen  was  drawn  and  signed 
for  him  by  his  solicitor.  The  additional  statement  therein 
made,  was  evidently  inserted  by  the  solicitor  as  a  matter  of 
caution;  knowing,  as  he  presumably  did,  how  much  iniquity 
Haerther  had  been  guilty  of,  he  felt  that  it  was  possible  the 
Bornhofens  had  been  fraudulently  deluded  into  signing 
more  and  other  papers  than  they  were  aware. 

Being  satisfied  that  the  decree  under  consideration  is  based 
upon  forged  instruments,  and  that  neither  Bornhofen  or 
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his  wife  have  been  guilty  of  negligence  or  conduct  by  which 
they  are  estopped  to  deny  the  genuineness  of  the  notes  upon 
whiqh  the  order  of  the  court  below  is  based,  the  decree  of 
the  Superior  Court  is  reversed,  and  a  decree  will  be  her© 
entered  dismissing  the  bill  of  appellee.  Keversed,  and  de- 
cree entered  here. 


Home  Savings  Bank  and  C.  E.  G.  Billings^  Trustee^  v. 

Mary  Stewart  Bierstadt. 

1.  Subrogation— 77^  Term  i>e/loed.— Subrogation  is  the  substitution 
of  another  in  the  place  of  a  elaimant  to  whose  rights  such  other  suc- 
ceeds, in  relation  to  a  claim  which  has  been  paid  by  him,  as  a  matter  of 
right  or  privilege,  and  not  as  a  mere  voluntary  act. 

2.  Samb — WJio  May  Pay  an  Incumbrance,  etc^-The  general  rule  is 
that  any  person  having  an  interest  in  property  upon  which  there  is  an 
incumbrance,  may,  if  necessary  for  his  own  protection,  pay  off  the 
same  and  be  substituted  to  the  rights  and  remedies  of  the  holder  of  the 
incumbrance. 

8.  Same— WTm)  is  Entitled  to  be  Subrogated, — One  who  advances 
money  to  pay  off  an  incumbrance,  upon  the  agreement  with  the  debtor 
that  the  security  shall  be  assigned  to  him,  or  a  new  one  upon  the  same 
premises  or  property  given  to  him,  wiU  be  subrogated  to  the  rights  of 
the  incumbrancer,  and  if  the  new  security  turns  out  to  be  defective  he 
will  be  given  the  benefit  of  the  prior  incumbrance  unless  the  superior 
or  equal  equities  of  others  will  be  prejudiced  thereby. 

4.  Same — Application  to  he  to  a  Court  of  Equity, — The  doctrine  of 
subrogation,  taken  from  the  civil  law,  has  been  enlarged  and  extended 
until  it  has  come  to  be  one  in  which  the  question  is,  almost  always, 
what  are  the  equitable  rights  of  the  parties  ?  That  is  to  say,  the  applica- 
tion is  to  a  court  of  equity  to  do  that  which,  in  accordance  with  the  law, 
is  equitable.  The  law  of  subrogation  has  been  sometimes  said  to  rest  on 
the  basis  of  mere  equity  and  benevolence. 

5.  YoiATSTEXR—Who  is  not. — One  who,  at  the  request  of  the  debtor, 
advances  money  to  discharge  an  incumbrance!  is  not  a  mere  volunteer. 

Foreclosnre,  of  a  trust  deed.  Appeal  from  the  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.     Affirmed.    Opinion  filed  February  9,  1897. 

Winston  &  Meaoheb,  attorneys  for  appellants;  James  F. 
Meagher  and  Silas  H.  Stkawn,  of  counsel. 

James  E.  Muneoe,  attorney  for  appellee. 
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Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  billfiled  by  appellee  to  foreclose  a  trust  deed 
dated  October  24,  1892,  securing  $25,000  loaned  by  her  to 
one  William  K.  Lowrey. 

The  loan  was  payable  five  years  after  date,  with  interest 
at  the  rate  of  6  per  cent  per  annum,  payable  semi-annually. 

The  trust  deed  conveyed  to  Horace  A.  Hurlbut,  as  trus- 
tee, lots  1,  2,  3,  4,  5,  6  and  7,  in  W.  K.  Lowrey 's  resubdi vis- 
ion of  lots  16, 17  and  18,  with  a  part  of  lot  15,  in  the  county 
clerk's  second  division  of  lots  1,  2  and  4  to  14  inclusive 
(except  street),  in  block  66  in  the  Canal  Trustees'  subdivis- 
ion of  section  7,  township  39,  14,  3. 

The  bill  charged  that  the  loan  was  made  and  obtained  for 
the  purpose  of  pjiyingoflf  and  discharging  seven  trust  deeds, 
dated  June  30,  1892,  made  by  said  Lowrey  to  one  William 
J.  Goudy,  as  trustee,  conveying,  respectively,  said  lots  1,  2, 
3,  4,  6,  6  and  7,  to  secure,  respectively,  sums  ranging  sever- 
ally between  $3,275  and  $4,200,  each  due  five  years  after 
date,  with  interest  at  6  per  cent  per  annum,  payable  semi- 
annually; said  trust  deeds  having  been  recorded  July  21, 
1892;  that  on  July  1, 1»92,  Lowrey  executed  to  C.  K.  G, 
Billings,  as  trustee,  a  deed  of  trust  of  that  date,  which  was 
recorded  August  19,  1892,  and  conveyed  to  said  Billings 
Lowrey- s  equity  of  redemption  in  said  lots  1, 2  and  3,  being 
subject  to  the  three  deeds  of  trust  dated  June  30, 1892,  made 
by  Lowrey  to  Goudy;  that  the  deed  of  trust  to  Billings  was 
made  to  secure  a  promissory  note  of  Lowrey's  for  $5,250, 
payable  to  the  order  of  the  Home  Savings  Bank  of  Chicago. 

To  so  much  of  the  bill  appellants  answered,  denying  the 
allegations.  To  the  following  portions  of  the  bill  appellants 
demurred : 

The  bill  further  charged  that  at  the  time  of  the  execu- 
tion and  recording  of  the  trust  deed  made  by  Lowrey  to 
Billings,  both  Billings  and  the  Home  Savings  Bank  knew 
of  the  three  deeds  of  trust  to  Goudy  upon  said  lots  1,  2, 
and  3,  and  took  the  deed  made  to  Billings  subject  to 
the  deeds  of  trust  made  to  Goudy;  that  on  the  3d  day 

vokLxnn  a 
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'  of  November,  1892,  in  accordance  with  the  purpose  of 
the  loan  made  by  appellee  to  Lowrey,  she  paid  to  the  hold- 
ers of  the  indebtedness  secured  by  the  seven  trust  deeds 
to  Goudy,  the  amount  thereof,  being  the  sum  of  $25,<»00, 
and  on  the  2d  day  of  November,  1892,  she  obtained  from 
Goudy  a  release  of  all  of  said  trust  deeds  made  to  him  as 
aforesaid,  and  on  the  same  day  caused  the  same  to  be 
recorded;  that  when  she  did  this  neither  she  nor  any  one 
actinof  in  her  behalf,  had  any  notice  of  the  existence 
of  said  trust  deed  made  by  Lowrey  to  Billings,  and  that 
she  made  her  said  loan  to  Lowrey  and  obtained  and 
recorded  releases  of  said  seven  deeds  of  trust  to  Goudy  in 
the  full  belief  that  the  deed  of  trust  made  by  Lowrey  to 
Hurlbut  for  her  benefit  would  be  a  first  lien  upon  the  prem- 
ises thereby  conveyed,  as  soon  as  the  deeds  of  trust  to 
Goudy  should  be  released  of  record;  that  before  she  paid 
out  any  money  on  the  said  loan  by  her  made,  she  obtained  an 
abstract  of  title  to  the  premises  conveyed  to  Hurlbut  as 
aforesaid  for  her  security,  brought  down  to  cover  thereconl- 
ing  of  the  said  deed  of  trust  to  Hurlbut;  but  said  abstract  did 
not  contain  any  reference  to  said  deed  of  trust  made  by 
Lowrey  to  Billings,  and  she,  complainant,  was  not  advised 
of  the  existence  thereof  until  June,  1895;  that  the  Home 
Savings  Bank  has  not  parted  with  anything  on  the  faith  of 
the  release  of  said  deeds  of  trust  to  Goudy,  covering  said 
lots  1,  2  and  3,  or  changed  its  position,  or  done  anything 
upon  the  faith  of  the  release  of  said  three  trust  deeds  to 
Goudy,  or  any  of  them,  and  that  complainant,  under  the 
circumstances,  has  an  equity  entitling  her  to  be  subrogated 
to  the  lien  of  said  three  trust  deeds  to  Goudy  covering  said 
lots  1,  2  and  3. 

The  bill  further  alleged  (to  which  an  answer  was  made,) 
that  the  property  conveyed  by  the  said  trust  deed  to  Hurl- 
but was  not  of  sufScient  value  to  pay  the  indebtedness  to 
her,  the  complainant,  and  the  indebtedness  secured  by  the 
trust  deed  made  to  Billings. 

The  cause  having  been  referred  to  a  master,  he  made  a 
report  finding  substantially  that  the  foregoing  allegations 
of  the  bill  were  sustained,  and  a  decree  was  entered  oon- 
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firming  the  master's  report,  and  subrogating  the  complain- 
ant to  the  lien  of  said  three  trust  deeds  to  Goudy  on  said 
lots  1,  2  and  3. 

Subrogation  is  the  substitution  of  another  in  the  place  of 
a  claimant  to  whose  rights  such  other  succeeds  in  relation 
to  a  claim  which  has  been  paid  by  him,  as  a  matter  of  right 
or  privilege,  and  not  as  a  mere  voluntary  act. 

The  principal  contention  in  this  case  is  as  to  whether 
appellee,  in  paying  off  and  discharging  the  lien  of  the  trust 
deeds  to  Goudy,  was  a  mere  volunteer. 

The  general  rule  is,  that  any  person  having  an  interest  in 
property  upon  which  there  is  an  incumbrance,  may,  if 
necessary  for  his  own  protection,  pay  off  the  same  and  be 
substituted  to  the  rights  and  remedies  of  the  holder  of  such 
lien.     24  Am.  &  Eng.  Ency.  of  Law,  248. 

In  the  present  case,  it  appears  that  the  trust  deed  made 
for  complainant's  benefit  had  been  placed  upon  record  prior 
to  the  discharge  by  her  of  the  lien  of  the  Goudy  trust  deeds. 

The  complainant  had  undertaken  to  make  a  loan  of  $25,000 
to  Lowrey,  and  upon  his  part  Lowrey  had  executed,  and 
there  had  been  recorded,  in  the  carrying  out  of  the  agree- 
ment made  by  him  with  her,  a  trust  deed  covering  said  lots 
1,  2  and  3. 

While  it  is  true  that  at  such  time  the  tnist  deed  to  Hurl- 
but,  made  for  complainant's  benefit,  was  largely  but  a  mere 
legal  claim  upon  the  premises,  no  money  yet  having  been 
advanced,  nevertheless,  under  the  complainant's  agreement 
to  make  a  loan,  and  her  right  to  have  the  security  promised 
therefor,  there  existed  an  equitable  right  to  have  the  agree- 
ment for  the  loan  carried  out  by  both  parties  thereto. 

The  general  rule  is,  that  one  who,  at  the  request  of  the 
debtor,  advances  money  to  discharge  an  incumbrance,  is  not 
a  mere  volunteer.  That,  in  the  present  case,  the  under- 
standing and  agreement  between  Lowrey  and  the  complain- 
ant was  that  she  should,  for  her  security,  have  a  valid  and 
first  lien  upon  all  the  property  conveyed  toHurlbut,  is  clear. 
The  complainant  therefore  seems  to  be  within  the  rule  that 
her  paymetit  was  not  that  of  a  mere  volunteer,  but  was 
made  at  the  request  of  the  debtor  owing  the  debt  for  which 
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the  incumbrance  discharged  by  her  existed,  and  with  an 
understanding  with  such  debtor  to  whom  her  loan  was  made, 
that  she  should  have  a  first  lien  upon  the  premises  covered 
by  the  discharged  incumbrance,  and  that  the  satisfaction  of 
such  incumbrance  was  made  at  a  time  when  the  complain- 
ant had  a  claim  of  record  upon  said  premises,  and  was  under 
an  obligation  to  advance  money  and  discharge  the  incum- 
brance upon  said  lots  1,  2  and  3. 

The  doctrine  of  subrogation,  taken  from  the  civil  law,  has 
been  enlarged  and  extended  until  it  has  come  to  be  one  in 
which  the  question  is  almost  always,  what  are  the  equitable 
rights  of  the  parties  ?  That  is  to  say,  the  application  is  to  a 
court  of  equity  to  do  that  which,  in  accordance  with  the  law, 
is  equitable.  The  law  of  subrogation  has  been  sometimes  said 
to  rest  on  the  basis  of  mere  equity  and  benevolence. 
Cheeseboro  v.  Millard,  1  Johns.  Ch.  (N.  Y.)  409;  Gans  v. 
Thieme  et  al.,  93  N.  Y.  225. 

The  formal  discharge  of  the  mortgage  by  the  creditor 
will  not  prevent  the  subrogation  of  one  who  advances 
money  to  pay  off  the  mortgage  with  the  agreement  that  it 
should  be  assigned  to  him  for  his  security,  but  this  rule  will 
not  be  enforced  to  the  impairment  of  the  legal  or  equitable 
rights  of  others  acquired  in  ignorance  of  the  agreement  and 
relying  upon  the  extinguishment  as  shown  by  the  record. 
24  Am.  &  Eng.  Ency.  of  Law,  296. 

In  the  present  case,  the  agreement  between  Lowrey  and 
fippellee  was,  not  that  the  mortgage  which  she  discharged 
should  be  assigned  to  her  for  security,  but  it  was,  in  eflFeet 
equitably  the  same  thing — it  being  that  she  should  have  a 
first  lien  upon  the  premises  covered  by  the  mortgage  in 
question,  which  necessarily  involved  either  the  assignment 
of  such  mortgage  or  its  discharge,  thus  making  the  trust 
deed  to  Hurlbut  for  her  benefit  a  first  lien  upon  said 
premises. 

Appellants  have  not,  nor  has  either  of  them,  paid  or  done 
anything  upon  the  faith  of  the  discharge  of  the  trust  deeds 
to  Goudy.  What  appellants  are  contending  for  is  a  pure 
legal  advantage,  obtained  without  consideration.  If  appel- 
lants succeed,  they  will  have  obtained  the  benefit  of  a  pay- 
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meut  of  more  than  $10,000  by  appellee,  without,  upon  their 
part,  having  done  or  sufTered  anything.  In  effect,  appel- 
lants are  insisting  that  a  pure  gift,  for  the  benefit  of  the 
Home  Savings  Bank,  has  been  made  by  appellee. 

The  equities  of  the  case  are  clearly  with  appellee,  and 
there  is  no  rule  of  law  that  prevents  a  court  of  equity  doing, 
in  this  matter,  what  is  equitable  and  just,  namely,  that 
appellee  be  subrogated  to  the  lien  and  charge  of  the  incum- 
brance upon  said  lots,  1,  2  and  3,  as  such  charge  existed 
upon  the  date  when,  with  her  money,  the  indebtedness '  of 
William  K.  Lowrey  secured  thereby  was  paii 

One  who  advances  money  to  pay  oflf  an  incumbrance 
upon  the  agreement  with  the  debtor  that  the  security  shall 
be  assigned  to  him,  or  a  new  one  upon  the  same  premises 
or  property  given  to  him,  will  be  subrogated  to  the  rights 
of  the  incumbrancer,  and  if  the  new  security  turns  out  to 
be  defective,  he  will  be  substituted  to  the  benefit  of  the 
prior  incumbrance  unless  the  superior  or  equal  equities  of 
others  would  be  prejudiced  thereby.  24  Am.  &  Eng.  Ency. 
of  Law,  292-294;  Tyrell  v.  Ward,  102  111.  29;  Harris  on  Sub- 
rogation, Sec.  792;  Jones  on  Mortgages,  5th  Ed.,  Sec.  874; 
Emmert  v.  Thompson,  49  Minn.  386;  Union  Mortgage  and 
Banking  Co.  v.  Peters,  72  Miss.  1058;  Draper  v.  Ashley, 
104  Mich.  627;  Wilton  v.  Maybery,  75  Wis.  191. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 


J.  H.  Friend  v.  Matthew  Johnson. 

1.  Chattel  MoRTaAOES  -To  Secure  Installments  of  Rent  Maturing 
in  the  Future.— A  chattel  mortgage  given  to  secure  monthly  install- 
ments of  rent  to  become  due  in  the  future,  evidenced  bj  a  series  of 
promissory  notes  covering  a  period  of  two  years,  according  to  the  terms 
of  the  lease,  is  valid. 

2.  Same— X>i7iflfc/uK  to  Obtain  Possession  of  Mortgaged  Property. — 
The  mortgagee  in  a  chattel  mortgage  to  secure  the  payment  of  rent, 
upon  the  property  of  a  firm  in  the  hands  of  a  receiver,  who  is  pre- 
vented from  obtaining  such  rent  by  distraint  or  otherwise,  by  the 
court  in  which  the  receivership  wtis  pending,  can  not  be  charged  with  a 
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want  of  diligence  in  taking  poeseesion  of  the  property  under  the  mort- 
gage. 

8.  Same — To  Secure  Debts  Becoming  Due  by  Installments. — Where 
the  indebtedness  Secured  by  a  chattel  mortgage  becomes  due  by  install* 
ments,  and  the  mortgage  authorizes  the  mortgagee  to  take  posBeasioa  of 
the  property  on  default  of  the  payment  of  an  installment,  he  may,  but  is 
not  bound  to  do  so. 

Bill,  for  the  dissolution  of  a  partnership.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896,  Affirmed.  Opinion  filed 
February  9,  1897. 

Hawley  &  Proutt,  attorneys  for  appellant. 

H.  W.  Maobe,  attorney  for  appellee;  K.  D.  Habokr, 
attorney  for  assignee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

This  is  an  appeal  from  a  decree  directing  the  payment 
out  of  the  registry  of  the  court  of  the  sum  of  $1,665,  which 
it  was  found  belonged  to  the  appellee,  or  his  assignee. 

Such  sum  came  into  the  registry  of  the  court  as  part  of 
the  proceeds  arising  from  the  sale,  by  order  of  court,  of 
certain  chattels,  consisting  of  hotel  furniture  that  belonged 
to  the  firm  of  Laraberton  &  Dwight,  a  copartnership  that 
had  been  engaged  in  carrying  on  a  hotel  in  Chicago,  and  for 
a  dissolution  of  which  one  of  the  partners  had  filed  a  bill 
aofainst  the  other. 

Johnson,  the  appellee,  was  the  owner  of  the  hotel,  and 
leased  the  same  to  Laraberton  &  Dwight  for  a  terra  of  five 
years,  beginning  September  1,  1892,  and  ending  August  31, 
1897,  at  a  gross  rental  of  $50,000,  payable  in  monthly  in- 
stallments of  $833.33  each;  and  rent  thereunder  was  paid 
by  the  lessees  up  to  July  1,  1893,  when  for  the  first  time 
they  defaulted  therein. 

The  bill  to  dissolve  the  partnership  was  filed  September 
18, 1893,  and  on  the  same  day  a  receiver  was  appointed  with 
authority  to  carry  on  the  hotel  business  of  the  partnership 
until  the  further  order  of  the  court,  and  he  continued  in 
possession  of  the  hotel  and  furniture  until  December  3, 1893. 
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Failing  to  do  a  profitable  business,  the  receiver  was, 
authorized  by  the  court,  in  November,  1893,  to  sell  the  fur- 
niture, and  an  offer  of  $7,500  for  the  same  was  made  by  or 
in  behalf  of  the  appellant,  and  was  ordered  to  be  accepted, 
but  appellant  refused  to  perform  the  offer,  and  a  few  days 
later  a  sale  thereof  to  the  appellee  for  the  sum  of  $4,500 
was  made  and  approved  by  the  court,  and  $2,400  of  said 
$4,500  was  allowed  to  be  retained  by  appellee  to  apply  on 
his  account  for  rent  of  the  premises. 

The  money,  ordered  to  be  paid  by  the  decree  that  is 
appealed  from,  represents  the  balance  of  said  $4,500,  after 
deducting  certain  expenses,  etc. 

The  appellant  was  a  creditor  of  the  partnership,  and  held 
a  chattel  mortgage  covering  the  furniture.  Such  mortgage 
was  dated  May  8,  1893,  and  was  for  $1(^,500,  payable  one 
year  after  that  date. 

The  firm  had  also  given  their  chattel  mortgage  to  appellee 
in  November,  1892,  covering  the  furniture  in  question,  to 
secure  "  the  sum  of  $20,000,  being  two  years  rent  in  monthly 
installments  of  $833.33  each  on  the  first  day  of  each  and 
every  month  from  September  1, 1892,  according  to  the  cove- 
nants and  terms  "  of  the  lease  and  a  previous  agreement  for 
the  lease. 

The  contest  now  is  which,  appellant  or  appellee,  is  entitled 
to  the  said  balance  of  $1,665. 

The  mortgages  were  both  recorded  about  the  dates  of 
their  execution,  and,  apparently,  both  appellant  and  appel- 
lee had  actual  notice  of  the  other's  mortgage. 

The  master  found  and  reported  in  favor  the  appellee,  and 
the  decree  confirmed  such  report. 

The  chief  burden  of  appellant's  argument  is  that  the 
mortgage  to  appellee  was  to  secure  future  optional  ad- 
vances. 

We  do  not  understand  appellant  to  seriously  contend 
that  the  subsequently  accruing  rent  of  fixed  monthly  install- 
ments of  $833.33  each,  would,  if  standing  by  itself,  be  in 
the  nature  of  "  optional  advances; "  but,  if  such  be  his  con- 
tention, we  can  not  concede  to  it  any  especial  force. 
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The  rent  that  was  due  for  each  month  of  the  two  vears  ! 

which  the  mortgage  covered  was  as  certain  as  it  conld  have 
been  made  by  the  terms  of  a  series  of  promissory  notes. 
The  fact  that  appellee  might  have  terminated  the  lease 
under  the  terms  of  its  covenants,  did  not  make  rent  which 
accrued  after  such  right  existed  an  optional  advance.  As 
well  might  it  be  said  that  if  default  in  the  payment  of  one 
of  a  series  of  promissory  notes  was  a  ground  for  declaring 
all  subsequently  maturing  ones  due  and  payable,  a  failure 
to  exercise  such  a  power  made  all  subsequently  maturing 
notes  optional  advances.*  The  landlord,  appellee,  might 
have  terminated  the  lease,  but  he  was  not  bound  to  do  so. 
And  neither  was  he  bound  to  take  possession  of  the  mort- 
gaged property  upon  the  maturing  of  a  part  of  the  rent. 
Barbour  v.  White,  37  111.  164;  Cleaves  v.  Herbert,  61  111. 
126;  McConnell  v.  Scott,  67  111.  274. 

But  we  understand  that  appellant  insists  that  because,  by 
the  defeasance  clause  of  the  mortgage  alread}'  quoted  from, 
other  moneys  might  perhaps  become  due  to  appellee  under 
some  of  the  "  covenants  and  terms  "  of  the  lease  and  agree- 
ment referred  to,  therefore  such  moneys  are  in  the  nature 
of  future  optional  advances,  and  the  whole  mortgage  is 
vitiated  thereby. 

We  do  not  think  so.  It  was  the  monthly  installments 
of  $833.33  that  should  mature  "  according  to  the  covenants 
and  terms  "  of  the  lease  and  agreement  that  the  moHgage 
secured,  and  nothing  else.  The  mortgage  itself  does  not 
appear  in  the  abstract,  but  from  what  is  there  found  we 
can  discover  no  other  fair  conclusion  that  can  be  draw^n  of 
its  purport. 

Another  point,  argued  elaborately  by  appellant,  is,  that 
the  mortgage  to  appellee  is  void  as  to  appellant,  because 
given  to  secure  rent  which  would  not  mature  within  two 
years,  and,  therefore,  in  contravention  of  the  statutes  of 
Illinois  relating  to  liens  of  chattel  mortgages. 

A  reading  of  what  we  have  quot^ed  above,  concerning 
what  rent  the  mortgage  was  given  to  secure,  is  a  sufficient 
answer  to  the  proposition.    We  can  not  undertake  to  answer 
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every  objection  that  has  been  urged  by  the  appelhmt,  fur- 
ther than  to  say  that  none  of  them  seem  to  be  entitled  to 
the  weight  they  are  argued  as  possessing. 

The  appellee  seems  to  have  exercised  constant  diligence, 
from  the  time  he  filed  his  first  petition,  five  days  after  the 
receiver  was  appointed,  to  the  time  when  the  appealed  from 
order  was  made,  to  obtain  his  rent  by  distraint  or  other- 
wise, but  was  not  allowed  by  the  court  in  which  the  receiv- 
ership was  pending  to  do  anything  towards  that  end,  and  it 
was  at  last  only  by  buying  the  furniture  himself  that  he 
was  able  to  obtain  anv  relief  in  the  matter. 

The  decree  appealed  from  was  right,  and  it  is  affirmed. 


Patrick  H.  Heffron^  John  M.  H.  Bnrgett  r.  Frauk  S. 

Osborne  and  Louise  N.  Osborne. 

1.  Appellate  Court  Practice— Jn  Affirming  Decrees.— The  Appel- 
late Court,  in  affirming  a  decree,  will  not  collate  and  recapitulate  in  its 
opinion  the  evidence  contained  in  the  record  merely  to  demonstrate  that 
the  determination  by  the  court  below  of  a  question  of  fact  is  right. 

Bill  for  Belief. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jom?  Barton  .Payne,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  February  9,  1897. 

Graham  H.  Harris,  attorney  for  Patrick  H.  Heflfron, 
appellant. 

S.  P.  Shope,  attorney  for  John  M.  H.  Burgett,  appellant. 
KoBERT  F.  Pfitibone,  attorney  for  appellees. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Between  Heflfron,  and  Gore  and  Heflfron,  and  several 
others,  the  property  which  is  the  subject  of  contention 
here,  with  its  incidents,  has  engaged  a  considerable  portion 
of  the  time  and  attention  of  this  court  for  several  years. 
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Lots  15  and  16  were  sold  under  a  foreclosure  decree,  bind- 
ing on  all  the  parties  in  this  suit,  for  an  amount  which 
required,  April  17,  1895,  $161,431.95  to  satisfy,  and  that 
sura  was  i*aised  from  the  resources  of  the  appellee  Louise, 
wife  of  the  api^llee  Frank,  and  the  title  to  the  property 
taken  in  his  name  as  trustee  for  her. 

The  question  in  this  case — which  the  court  below  decided 
in  the  negative — is  whether  there  was  any  other  trust,  or 
any  arrangement  which  a  court  of  equity  would  construe, 
or  from  which  it  would  raise,  some  sort  of  trust  in  favor  of 
somebody  else  upon  the  happening  of  some  event.  One 
appellant  assigns  sixteen  and  the  other  seventeen  errors  on 
this  negative  decree;  and  the  appellees  assign  seven  cross- 
errors,  but  the  lapse  of  time  will  cure  them  before  this  opin- 
ion will  be  filed. 

Duty  does  not  require  that  we  collate  and  recapitulate  in 
this  opinion  the  evidence  contained  in  this  record  of  hun- 
dreds of  pages,  merely  to  demonstrate  that  the  determina- 
tion by  the  Superior  Court  of  a  question  of  fact  is  right. 

The  decree  is  affirmed. 


Farmers  Loan  and  Trust  Go.  v.  The  Lake  Street  Ele- 
vated B.  R.  Co.,  The  American  Trust  and  Sav- 
ings Bank  and  The  Northern  Trust  Co. 

1.  Superior  Covrt— Jurisdiction  of  Removal  of  Causes. — ^The  Supe> 
rior  Court  of  Cook  County  has  jurisdiction  to  determine  as  to  whether, 
upon  the  presentation  made  to  it,  an  order  of  removal,  under  the  United 
States  Removal  Act,  should  be  made  transferring  the  cause  to  the  Fed- 
eral Court. 

2.  Removal  op  Causes — Question  of,  How  Determined.  ^On  an 
application  for  the  removal  of  a  cause  from  a  State  to  a  Federal  court, 
the  question  as  to  whether  the  petitioner  is  entitled  to  have  the  cause 
removed  is  to  be  determined  by  an  inspection  of  the  record  in  the  State 
court. 

8.  SiLMK— Failure  of  Petitioner  to  FUe  a  Bond. — A  State  court  may 
properly  refuse  to  allow  the  prayer  of  the  petition  for  the  removal  of  a 
cause  to  the  Federal  court  where  the  petitioner  fails  to  make  and  file 
with  his  petition  a  bond,  with  good  and  sufficient  sureties,  as  required 
by  the  Federal  statute. 
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4.  Foreign  Corporations— Jbii>er  to  Accept  and  Execute  Trusts, 
etc. — A  foreign  corporation  needs  no  statutory  permission  to  do  in  this 
State  what  it  may  lawfully  do  at  h  )me.  By  general  comity,  in  the 
absence  of  positive  directicms  to  the  contrary,  corporations  created  in 
one  State  or  Territory,  are  permitted  to  carry  on  any  lawful  business  in 
any  other  State  or  Territory,  and  to  acquire,  hold  and  transfer  property 
there,  the  same  as  domestic  corporations  may  do. 

6.  Same — Rights  and  Liabilities, — Foreign  corporations,  and  the 
officers  and  agents  thereof,  doing  business  in  this  State  are  placed  on  an 
equality  with  corporations  of  like  character  organized  under  the  general 
laws  of  this  State,  to  the  extent  that  they  shall  exercise  no  greater  or 
different  powers,  and  shall  be  subject  to  the  same  regulations  and  re- 
strictions, and  governed  by  the  same  laws  in  these  respects. 

0.  SA.ME— Acting  as  Trustee  in  this  State, — A  foreign  corporation 
aocepting  and  acting  as  a  trustee  under  a  deed  vesting  it  with  power 
and  discretion,  among  other  things,  in  a  certain  contingency,  to  enter 
into  and  take  possession  of  all  property  conveyed  by  such  deed,  and  hold 
and  operate  the  same  by  3uch  agent  and  managers  as  it  may  appoint; 
collect  and  receive  all  moneys  and  revenues  arising  from  such  manage- 
ment, and  apply  the  same  to  its  expenses  in  the  performance  of  the  trust, 
including  a  reasonable  compensation  for  its  services,  etc. ;  next,  to  the 
maintenance  and  operation  of  the  property  including  the  payment 
of  taxes,  assessments  and  other  charges,  damages,  etc. ;  and  next,  to  the 
payment  pro  rata  of  the  interest  due  and  in  default  of  certain  bonds, 
comes  within  the  purview  of  section  nine  of  the  act  **  to  provide  for 
and  regulate  the  administration  of  trusts  by  trust  compaiiies"  (ap- 
proved June  15,  1887);  and  such  corporation  can  not  act  under  such  act 
in  this  State  without  first  complying  with  its  provisions. 

7.  Parties — Who  are  Necessary  in  Equity, — In  a  suit  in  equity,  to 
remove  a  trustee  where  the  cestuis  que  trust  are  numerous,  it  is  not  nec- 
essary that  all  of  them  should  be  made  parties  to  the  suit. 

8.  Same — By  Representation, — Where  it  appears  that  a  particular 
party,  though  not  before  the  court  in  person,  is  so  far  represented  by 
others  that  his  interests  receive  actual  and  efficient  protection,  the  decree 
may  be  held  to  be  binding  upon  him. 

9.  Freehold  and  Franchise—  When  Not  Involved,  —In  a  proceeding 
in  equity,  to  remove  a  trustee  appointed  in  a  deed  of  trust  of  real  and 
personal  property,  neither  a  freehold  nor  a  franchise  is  involved. 

Bill,  to  remove  a  trustee.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Jud^e,  presiding.  Heard  in 
this  court  at  the  October  term,  1886.  Affirmed.  Opinion  filed  Feb- 
ruaiy  9, 1897. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  decree  of  the  Superior  Court  of 
Cook  County,  removing  appellant  as  trustee  under  a  mort- 
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gage  made  by  appellee  The  Lake  Street  Elevated  Eailroad 
Company,  to  appellant  The  Farmers  Loan  and  Trust  Com- 
pany and  The  American  Trust  and  Savings  Bank,  as  trustees; 
and  enjoining  appellant  from  taking  any  steps  to  foreclose  or 
otherwise  act  as  trustee  under  the  mortgage. 

The  bill  was  filed  by  appellee  The  Lake  Street  Elevated 
Railroad  Company,  on  the  30th  day  of  January,  1896,  and 
made  appellant  The  Farmers  Loan  and  Trust  Company, 
The  American  Trust  and  Saving  Bank  and  The  If orthern 
Trust  Company  defendants. 

The  bill  alleged  that  on  the  7th  day  of  April,  1893,  the 
complainant,  The  Lake  Street  Elevated  Railroad  Company, 
made  a  morto^acje  to  the  defendant  The  American  Trust 
and  Savings  Bank,  and  the  defendant  The  Farmers  Loan 
and  Trust  Company,  as  trustees;  that  the  trust  was  accepted 
in  writing  by  the  trustees,  and  that  the  mortgage  was  duly 
recorded  on  May  6,  1893. 

RuNNELLs  &  BuRRY  and  Herrick,  Allen,  Boyesen  & 
Martin,  attorneys  for  appellant. 

Knight  &  Brown,  attorneys  for  appellee  The  Lake  Street 
Elevated  R.  R.  Co. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellee  The 
American  Trust  and  Savings  Bank. 

Dupee,  Judah,  Willard  &  Wolf,  attorneys  for  appellee 
The  Northern  Trust  Co. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  the  body  of  the  bill  the  complainant  declared  that  it 
made  the  above  named  defendants  and  all  other  holders  of 
bonds  issued  by  the  Lake  Street  Elevated  Railroad  Com- 
pany under  such  mortgage,  and  all  the  trustees,  parties 
defendant  to  its  bill  of  complaint;  but  it  asked  for  process 
against  only  the  three  defendants  above  named,  and  none 
other  were  brought  into  or  appeared  in  the  cause. 
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Appellant  filed  its  petition,  asking  that  said  cause  be  trans- 
ferred to  the  United  States  Circuit  Court  for  the  Northern 
District  of  Illinois.  This  petition  the  court  denied,  and  this 
is  said  to  have  been  error. 

Upon  the  denial  of  such  petition,  appellant  applied  to  said 
United  States  court,  asking  that  it  direct  the  transfer  of 
said  cause  into  its  forum.  The  United  States  court,  upon 
full  consideration  of  the  matter,  decided  that  appellant  was 
entitled  to  have  the  cause  transferred,  and  took  jurisdiction.' 
From  such  action  on  the  part  of  the  United  States  Circuit 
Court  an  appeal  was  taken  by  the  complainant  in  said  bill, 
to  the  United  States  Appellate  Court  for  this  judicial 
circuit.  That  court  declined  to  pass  upon  the  question 
involved  in  the  appeal,  holding  that  if  the  action  of  the 
United  States  Circuit  Court  in  directing  a  transfer  was  im- 
proper, its  order  in  that  regard  was  a  nullity,  having  no 
effect  upon  the  Superior  Court  of  this  county,  in  which  the 
suit  was  brought,  and  that  the  action  of  the  United  States 
Circuit  Court  was  one  which  it  could  at  any  time  rescind 
in  case  it,  at  any  time  during  the  progress  of  the  cause, 
came  to  the  conclusion  that  in  taking  jurisdiction  as  it  did, 
it  acted  erroneously. 

That  the  Supsrior  Court  of  this  county  had  jurisdiction 
to  determine  as  to  whether,  upon  the  presentation  made  to 
it,  an  order  of  removal  should  be  made,  is  beyond  question. 
Stone  V.  Sargeant,  129  Mass.  503;  Broadway  Nat'l  Bank  v. 
Adams,  130  Mass.  431;  Amy  v.  Manning,  144  Mass.  15*3; 
Burlington  By.  Co.  v.  Dunn,  122  U.  8.  613;  Mo.  Pac.  Ey. 
Co.  V.  Fitzgerald,  160  U.  S.  55t). 

The  question  presented  to  the  Superior  Court  as  to 
whether  the  petitioner  was  entitled  to  have  the  cause  re- 
moved to  the  United  States  Circuit  Court  was  to  be  deter- 
mined by  an  inspection  of  the  record  in  the  Superior  Court. 
Crehore  v.  Ohio  &  Mississippi  Ry.  Co.,  131  U.  S.  240;  Bea- 
dleston  v.  Harpending,  32  Fed.  Rep.  644. 

The  Superior  Court  refused  to  allow  the  prayer  of  the 
petition  for  removal,  because,  among  other  reasons,  the 
petitioner  had  not  presented  such  a  bond  as  is  required  by 
statute. 
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It  is  true  that,  under  the  United  States  removal  statute, 
the  sufficiency  of  the  bond  is  not  a  matter  of  substance 
affecting  the  jurisdiction,  and  that  therefore  objections  to 
it  may  be  waived,  and  may  in  some  instances  be  cured  by 
amendment.  Ayres  v.  Watson,  113  U.  S.  594:  Coburn  et 
al.  V.  Cedar  Valley  Land  &  Cattle  Co.,  26  Fed.  Rep.  791. 

If  the  Superior  Court  had  transferred  this  cause  to  the 
United  States  Circuit  Court  it  may  be  that  the  petitioner 
would  there  have  been  allowed  to  file  a  good  and  sufficient 
bond,  conformable  to  the  statute;  but  the  question  pre- 
sented to  the  Superior  Court  was  whether,  upon  the  record 
presented  to  it,  a  removal  should  be  made;  and  it  does  not 
appear  that  the  petitioner  asked  leave  to  file  any  new  or 
additional  bond,  although  it  did  offer  to  show  that  the 
obligors  were  amply  sufficient  for  the  undertaking  they 
had  entered  into. 

The  statute  under  which  such  removal  was  sought  is  that 
"  any  party  entitled  to  removal  may  make  and  file  a  petition 
in  such  suit,  in  such  State  court,  *  *  *  and  shall  make 
and  file  therewith  a  bond,  with  good  and  sufficient  surety." 

In  the  present  case,  the  petitioner,  the  Farmers  Loan  and 
Trust  Company,  did  not  make  and  file  with  its  petition  any 
bond  at  all.  The  bond  filed  was  that  of  William  Burrv  and 
Rockwell  King,  of  Chicago.  Clearly,  a  bond  made  by  those 
parties  was  not  such  an  one  as  the  statute  makes  a  pre-requi- 
site  to  the  right  of  removal. 

The  Supreme  Court  of  this  State,  in  Weed  Sewing  Ma- 
chine Co.  V.  Smith,  71  111.  204,  held  that  to  entitle  a  party 
to,  under  the  United  States  statute,  transfer'a  cause  from 
the  State  to  the  United  States  Court,  it  was  the  duty  of 
the  petitioner  to  present  a  bond  signed  by  itself,  with  sure- 
ties proven  to  the  court  to  be  sufficient.  That  rule  was 
followed  in  Cleveland,  Cincinnati,  Chicago  &St.  Louis  Ry. 
Co.  V.  Monahan,  140  111.  474. 

The  Superior  Court,  therefore,  properly  refused  to  trans- 
fer the  cause  to  the  United  States  Court,  and  its  jurisdiction 
was  not  affected  by  the  action  of  the  United  States  Circuit 
Court  before  mentioned.    True  it  is,  that  as  to  the  right  of 
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removal  the  decision  of  the  Supreme  Court  of  the  United 
States  is  final,  but  the  Superior  Court  is  not  bound  by  the 
action  of  the  United  States  Circuit  Court,  and  that  coui*t  is 
not  concluded  by  what  was  done  in  the  Superior  Court; 
while,  as  to  the  right  of  removal,  the  action  of  each  of  those 
courts  is  finally  reviewable  by  the  Supreme  Court  of  the 
United  States.  The  Superior  Court,  retaining  jurisdiction, 
went  on  to  determine  the  issues  presented  by  the  pleadings 
before  it,  and  rendered  a  decree  removing  appellant  as 
trustee  under  the  said  mortgage.  The  bill  filed  in  the 
Superior  Court  alleged  that  appellant  was,  at  the  time  the 
mortgage  was  executed  and  delivered.  May,  1893,  a  corpora- 
tion of  the  State  of  New  York,  and  had  not,  prior  thereto 
nor  since,  complied  with  the  laws  of  the  State  of  Illinois 
requiring  the  deposit  with  the  auditor  of  public  accounts  of 
the  sum  of  $200,000  in  securities  for  the  benefit  of  its  cred- 
itors, as  was  alleged  it  was  bound,  under  the  laws  of  this 
State,  to  do  before  entering  upon  the  performance  of  its 
duties  as  such  trustee. 

The  law  of  this  State  referred  to  is,  in  part,  as  follows : 
**  That  any  corporation  which  has  been  or  shall  be  incor- 
porated under  the  general  incorporation  laws  of  this  State, 
being  an  act  entitled  'An  act  concerning  corporations,' 
and  all  amendments  thereof,  for  the  purpose  of  accepting 
and  executing  trusts,  and  any  corporations  now  or  hereafter 
authorized  by  law  to  accept  and  execute  trusts,  may  be 
appointed  assignee  or  trustee  by  deed,  and  executor  or 
trustee  by  will,  and  such  appointment  shall  be  of  like  force 
as  in  the  case  of  appointment  of  a  natural  person." 

The  statute  also,  in  the  enumeration  of  the  duties  of  cor- 
porations accepting  and  executing  trusts,  provides  that  such 
companies  shall  file  with  the  State  auditor,  during  the 
month  of  January  of  each  year,  a  list  and  brief  description 
of  the  trusts  held  by  such  company,  the  source  of  the 
appointment  thereto,  and  the  amount  of  real  and  personal 
estate  held  by  such  company  by  virtue  thereof,  except  that 
mere  mortgage  trusts,  wherein  no  action  has  been  taken  by 
such  company,  shall  not  be  included  in  such  statement. 
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It  is  conceded  that  appellant  has  not  attempted  to  com- 
ply with  the  provisions  of  this  statute,  it  being  urged  in  its 
behalf,  that  the  trust  which  it  accepted,  and  under  which  it 
has  acted  as  trustee  of  the  Lake  Street  Elevated  Railroad 
Companj^,  is  not  such  an  one  as  is  within  the  purview  of  the 
statute  in  question. 

It  is  the  case,  as  is  contended  by  appellant,  that  a  foreign 
corporation,  authorized  by  the  State  of  its  domicile  to  accept 
and  execute  trusts,  needs  no  statutory  permission  to  do  in 
foreign  States  what  it  may  lawfully  do  at  home.  By  vir- 
tue of  general  comity,  which,  in  the  absence  of  positive 
directions  to  the  contrary,  prevails  throughout  the  United 
States,  corporations  created  in  one  State  or  Territory  are 
permitted  to  carry  on  any  lawful  business  in  any  other  State 
or  Territory,  and  to  acquire,  hold  and  transfer  propertj^ 
there,  as  may  domestic  corporations.  Stevens  v.  Pratt,  101 
III.  225. 

Nor  does  it  necessarily  follow  that  a  prohibition  against 
the  exercise  of  certain  functions  by  domestic  corpora- 
tions necessarily  amounts  to  a  similar  prohibition  against 
foreign  corporations;  but  the  26th  section  of  the  general 
act  concerning  corporations,  makes  foreign  corporations, 
the  officers  and  agents  thereof,  doing  business  in  this  State, 
subject  to  all  the  liabilities,  restrictions  and  duties  that  are 
or  may  be  imposed  upon  corporations  of  like  character 
organized  under  the  general  laws  of  this  State;  and  further 
provides  that  foreign  corporations  shall  have,  in  this  State, 
no  other  or  greater  powers  than  domestic  corporations. 

This  section  has  been  passed  upon  in  the  case  of  Pennsyl- 
vania Co.  V.  Bauerele,  143  III.  459.  In  that  case  the  court 
declared  that  by  this  act  foreign  corporations  and  tlie 
officers  and  agents  thereof,  doing  business  ill  this  State,  are 
placed  on  an  equality  with  corporations  of  like  character 
organized  or  to  be  organized  under  the  general  laws  of  this 
State,  to  the  extent  that  they  shall  exercise  no  greater  or 
different  powers,  and  shall  be  subject  to  the  same  regulations 
and  restrictions,  and  governed  by  the  same  rules  of  law  in 
these  respects. 
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It  is  insisted  by  appellant  that  it,  by  virtue  of  the  trust 
deed,  occupies  merely  the  position  of  a  mortgagee,  and  that 
in  this  State  the  rule  is  well  settled  that  the  mortgagor,  not- 
withstanding the  terms  of  an  instrument  which  is  called  but 
a  mortgage,  is  considered  the  real  owner  of  the  property, 
and  that  therefore  the  trust  deed,  which  appellant  styles 
"  a  mere  mortgage,"  was  not  within  the  prohibition  of  the 
statute. 

If  the  instrument  under  consideration  were  a  mere  mort- 
gage, that  is  to  say,  a  mere  transfer  of  title  or  vesting  of  a 
lien  as  security,  imposing  upon  appellant  no  active  duties 
giving  it  the  right,  perhaps,  upon  default,  to  file  a  bill,  but 
not  making  it  imperative  that  it  should  do  so  in  any  case,  a 
very  different  question  would  be  presented. 

An  examination  of  the  trust  deed  reveals  that  there  has 
been  imposed  upon  appellant,  and  that  it  has  engaged  in  the 
execution  of,  a  trust  of  a  very  active  nature;  that  it  is  no 
mere  naked  trustee,  but  is  clothed  with  great  authority, 
endowed  with  discretion  to  act,  and  that  in  pursuance  of 
the  authority  conferred  upon  it,  it  has  been  continually 
doing  business  in  this  State  and  receiving  compensation 
therefor.  It  began  by  accepting  the  trust,  which  was  for 
the  purpose  of  securing  an  issue  of  bonds,  now  amounting 
to  $7,574,000;  in  pursuance  of  the  trust  conferred  upon  it, 
it  has  had  examined  vouchers  showing  the  progress  of  work 
upon  the  Lake  Street  Elevated  Railroad,  and  has  certified 
and  delivered  bonds  upon  such  vouchers  to  the  amount  of 
$3,000,000,  receiving  therefor  one  dollar  for  each  bond  so 
certified. 

As  before  stated,  appellant  and  the  American  Trust  and 
Savings  Bank  were  co-trustees.  The  trust  deed,  among 
other  things,  contains  the  following: 

"  To  further  assure  this  provision,  the  said  trustees,  if  they 
deem  proper  to  do  so,  may  appoint  an  agent  of  known  integ- 
rity and  business  capacity,  with  full  power  to  dismiss  him 
and  appoint  another  in  his  stead  at  pleasure,  who  shall  have 
the  right  to  attend  all  meetings  of  the  board  of  directors, 
have  free  access  to,  and  from  time  to  time  examine  all 
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books  of  account  of  the  party  of  the  first  part  appertaining 
to  the  application  and  expenditure  of  said  proceeds  of  the 
sale  of  all  said  bonds  issued  in  excess  of  said  six  thousand 
five  hundred  (6,500)  bonds,  and  shall  make  full  report 
thereof  to  the  trustees  every  three  months,  and  as  much 
oftener  as  they  may  from  time  to  time  require,  for  the  infor- 
mation of  the  bondholders  under  this  mortgage;  and  the 
railroad  company  shall  pay  said  agent  a  reasonable  compen- 
sation for  his  services,  during  the  time  of  the  construction 
of  said  railroad,  for  which  additional  bonds  are  desired  as 
aforesaid,  not  to  exceed,  however,  one  thousand  dollars 
($1,000)  per  annum;' 

Altogether,  these  trustees  have  certified  and  delivered 
7,574  bonds  in  the  course  of  this  business.  Many  questions 
have  arisen,  which  appellant  has  been  obliged  to,  and  has, 
considered,  and  much  discretion  has  been  bv  it  exercised. 
It  has  found  it  necessary  to,  and  has,  appointed  an  agent  to 
act  for  it  in  the  State  of  Illinois,  and  has  paid  him  compen- 
sation therefor. 

It,  with  its  co-trustee,  is  also  vested  with  much  power  and 
discretion  which  it  has  not  yet  exercised.  The  trust  deed 
is  in  part  as  follows:  That  in  a  certain  contingency  the 
trustees  "  shall  enter  into  and  take  full  possession  of  said 
railroad,  and  of  all  property  hereby  mortgaged  or  expressed, 
or  intended  so  to  be,  and  hold,  use,  manage,  maintain  and 
operate  said  railroad  by  such  agent  and  managers  as  such 
trustees  may  appoint,"  and  that  they  shall  "  collect  and 
receive  all  moneys  and  revenues  arising  from  such  manage- 
ment and  apply  the  same  to  the  expenses  of  the  trustees  in 
the  performance  of  the  trust,  including  a  reasonable  com- 
pensation for  their  own  services,  the  services  of  their  coun- 
sel, attorneys,  agents  and  other  servants,  and  next  to  the 
maintenance,  management  and  operation  of  the  said  rail- 
road and  of  the  property  belonging  thereto,  hereby  mort- 
gaged, including  the  payment  of  taxes,  assessments  and 
other  governmental  charges,  damages  and  such  useful  addi- 
tions, alterations  or  repairs  to  the  mortgaged  property  or 
any  of  it,  as  the  trustees  may  think  proper  to  be  made;  and 
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next,  to  the  paj'^ment  pro  rata  of  the  interest  due  and  in 
default  of  said  bonds." 

We  entertain  no  doubt  that  the  trust  accepted  by  appel- 
lant is  within  the  terms  of  the  statute  of  this  State,  and 
that  it  can  not  act  thereunder  without  first  complying  with 
the  law  of  this  State. 

It  is  urged  by  appellant  that  complainant's  bill  being  for 
the  removal  of  a  trustee,  it  was  necessary  that  all  the  cestuis 
que  t/ruat  are  necessary  parties  to  the  suit. 

This  we  consider  a  question  of  more  doubt  than  any 
other  presented  in  the  case.  The  general  rule  undoubtedly 
is,  that  all  the  cestuis  qice  trust  are  necessary  parties  to  a 
bill  to  remove  a  trustee.  1  Perry  on  Trusts,  Sec.  282;  2 
Perry  on  Trusts,  Sec.  875;  Hill  on  Trustees,  star  paging, 
195;  Bear  v.  Amer.  Telegraph  Co.,  36  Hun,  400. 

In  considering  this  question,  it  is  necessary  to  keep 
clearly  in  mind  the  distinction  between  proper  and  neces- 
sary parties,  between  those  who  have  a  right  to,  or  may  be, 
made  parties,  and  those  whom  it  is  necessary  should  bo 
brought  in,  in  order  that  the  decree  entered  may  be  valid; 
and  it  is  to  be  borne  in  mind  that  when  considering 
whether  a  decree  is  invalid  for  want  of  parties,  it  is  not  so 
much  what  was  sought  by  the  bill  as  what  is  given  by  the 
decree  that  is  to  be  looked  at;  the  question  always  being — 
were  all  persons  necessary  to  the  relief  obtained  brought 
in  ?  Thus  it  may  be,  that  considering  the  prayer  of  a  bill,  a 
chancellor  should  have  required  an  amendment  or  dis- 
missed the  same  for  want  of  proper  parties,  and  yet  the 
decree  rendered  thereunder  be  valid,  because  to  the  relief 
obtained  all  necessary  parties  were  brought  in. 

The  rule  stated  in  Calvert  on  Parties  to  Suits  in  Equity, 
page  7,  is :  "  All  persons  having  an  interest  in  the  object 
of  the  suit  ought  to  be  made  parties." 

In  Wych  v.  Meal,  3  P.  W.  311,  it  is  said:  "  It  is  a  general 
rule  that  no  one  need  be  made  a  party  against  whom,  if 
brought  to  a  hearing,  the  plaintiff  can  have  no  decree." 

If  said  doctrine  were  to  be  applied  in  this  case,  it  is  mani- 
fest there  was  no  defect  for  want  of  parties,  as  the  decree  is 
only  against  the  appellant. 
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In  Cockburn  v.  Thompson,  16  Vesey,  325,  it  is  said: 
"  The  strict  rule  is,  that  all  persons  materially  interested  in 
the  subject  of  the  suit,  however  numerous,  ought  to  be 
parties,  that  there  may  be  a  complete  decree  between  all 
parties  having  material  interests;  but  that,  being  the  general 
rule  established  for  the  convenient  administration  of  justice, 
must  not  be  adhered  to  in  cases  to  which,  consistently  with 
practical  convenience,  it  is  incapable  of  application.  In  the 
familiar  case  of  creditors  suiug  on  behalf  of  themselves  and 
all  others,  what  an  infinite  number  of  valuable  interests 
may  be  bound,  in  a  sense,  not  absolutely;  as,  where  the 
court,  for  convenience,  dispenses  with  the  presence  of 
parties,  the  principal  leaves  it  by  future  arrangement  to 
find  out  the  means  of  giving  them  an  opportunity  in  some 
shape  of  coming  in."  So,  too,  Lord  Thurlow,  in  the  case  of 
Pearce  v.  Piper,  17  Vesey,  1,  in  discussing  the  general  rule 
requiring  all  parties  having  material  interest  to  be  brought 
in,  said  that  the  difficulties  presented  by  such  rule  were 
overcome  upon  this  principle,  and  that  it  was  better  to  go 
as  far  as  possible  toward  justice  than  to  deny  it  altogether. 

In  Perry  on  Trusts,  Sec.  885,  it  is  said :  "  Where  the  par- 
ties in  interest  are  so  numerous  that  it  is  not  possible  or 
convenient  to  join  all  as  plaintiffs,  the  court  will  allow  a 
few  eestuis  que  trust  to  sue  in  behalf  of  themselves  and  the 
others,  so  a  small  number  may  be  made  defendants  as  rep- 
resentatives of  all  the  others,  for  the  purpose  of  determin- 
ing their  rights,  but  in  such  cases  all  the  trustees  must  be 
joined.  If  all  the  eestuis  que  trust  must  join  in  a  convey- 
ance, they  should  all  join  in  the  suit,  otherwise  the  litiga- 
tion might  be  futile;  but  in  the  absence  of  any,  the  court 
will  proceed  to  bind  the  rights  of  all,  if  possible,  in  order 
that  a  few  may  sue  or  be  sued  in  behalf  of  a  large  number; 
it  must  appear  that  all  have  the  same  beneficial  interests, 
or,  if  they  have  different  or  conflicting  interests,  they  must 
all  be  brought  before  the  court,  in  order  that  their  separate 
interests  may  be  adjusted." 

It  seems  to  be  established  in  England  that  the  rule  requir- 
ing all  parties  in  interest  to  be  brought  in  is  one  that  yields 
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to  considerations  of  convenience  and  practicabilit}^  and 
that  where  the  parties  in  interest  are  numerous,  or  where 
it  is  impracticable  to  bring  in  all  parties  who  have  interests, 
a  few  may  be  made  parties  as  representing  all,  the  court 
being  satisfied,  and  if  necessary,  seeing  to  it  that  the  litiga- 
tion is  so  conducted  and  the  contest  so  made  that  the 
interests  of  all  are  protected,  and  that  neither  by  collusion 
or  inattention  is  there  a  failure  to  protect  the  rights  of  all 
persons  who  are  aifected  by  the  decree;  as  see,  to  this 
effect,  Adair  v.  The  New  River  Co.,  11  Vesey,  429;  The 
Attorney-General  v,  Jackson,  11  Vesey,  365. 

In  the  last  named  case.  Lord  Eldon  said :  '^  It  is  true, 
upon  a  bill  for  equitable  relief  as  to  a  rent  charge,  with 
•  some  few  exceptions,  all  the  persons  whose  estates  are  liable 
must  be  brought  before  the  court,  that  complete  justice 
may  be  done,  and  the  question  tried  in  the  presence  of  all 
who  are  interested;  also,  with  reference  to  contribution 
among  them.  I  say  with  few  exceptions,  for  some  cases 
are  to  be  found  under  circumstances  making  the  rule 
impracticable  or  inconvenient  in  a  degree  almost  arising 
to  that,  and  those  circumstances  have  induced  the  court 
to  dispense  with  that  rule." 

In  Meux  v.  Maltby,  2  Swanston's  Reports,  277,  the  court, 
after  reviewing  the  authorities,  said :  "  The  rule  that  all 
persons  interested  must  be  parties  yields  when  justice 
requires  it  in  the  instance  either  of  plaintiffs  or  defendants. 
The  rigid  enforcement  of  the  rule  would  lead  to  perpetual 
difficulty." 

There  is  a  current  of  authority  adopting,  more  or  less,  a 
general  principle  of  exception  to  such  rule.  To  the  same 
effect  is  City  of  London  v.  Richmond,  2  Vernon's  Rpts. 
421. 

In  Harvey  v.  Harvey,  4  Beavan,  215,  objection  was  made 
that  the  suit  was  imperfect  for  want  of  parties.  The  Mas- 
ter of  the  Rolls  said :  "  Questions  of  this  nature — whether 
certain  persons  so  circumstanced  are  or  are  not  independent 
parties  to  a  suit — ^are  very  much  questions  of  convenience, 
and  in  this  case  I  am  of  opinion  that,  though  some  incon- 
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venience  may  arise  in  not  having  all  the  parties  presump- 
tively entitled  before  the  court,  that  such  inconvenience 
would  be  considerably  less  than  would  necessarily  arise 
from  requiring  them  to  be  made  parties  in  this  stage  of  the 
cause,  and  which  would  probably  amount  to  a  complete 
obstruction  of  the  suit,  and  would  render  it  impossible  ever 
to  bring  it  to  a  hearing."  No  other  objection  for  the  want 
of  parties  being  made,  the  cause  was  referred  to  a  master 
for  further  inquiry  as  to  who  were  the  next  of  kin  and  who 
the  legal  personal  representatives  of  such  next  of  kin  as 
were  dead.  In  5  Beavan,  page  334,  it  appeared  that  the 
master  reported  that  such  next  of  kin  were  twenty  in  num- 
ber, of  whom  twelve  were  now  living,  and  that  of  the 
remaining  eight  there  were  personal  representatives  of  three 
only,  and  that  the  others  were  not  represented;  so  that  o)\ 
the  whole,  five-ninths  of  the  next  of  kin  were  represented 
in  the  suit.  Upon  this  record  the  court  determined  that  it 
would  hear  the  cause  in  the  absence  of  the  other  next  of 
kin. 

In  Bunnett  v.  Foster,  7  Beavan,  540,  the  Master  of  the 
Rolls  said,  that  the  practice  of  allowing  some  members  of 
the  class  to  represent  the  whole  in  certain  cases  had  been 
adopted  on  grounds  of  convenience,  but  in  this  respect 
every  case  must  be  governed  by  its  own  circumstances. 

In  one  case  where  the  cestui^  que  trust  were  twenty-six 
in  number,  and  in  another  twenty-seven,  a  few  were  allowed 
to  maintain  bills  in  behalf  of  the  whole  for  the  execution 
of  the  trust. 

In  Hale  et  al.  v.  Hale  et  al.,  146  III.  227,  it  is  said : 

"  It  is  unquestionably  a  general  rule,  subject,  however,  to 
certain  well  recognized  exceptions,  that  in  proceedings  in 
equity,  the  interests  of  parties  not  before  the  court  will  not 
be  bound  by  the  decree.  But  among  the  exceptions  is  one 
growing  out  of  convenience  or  necessity  in  the  administra- 
tion of  justice,  which  has  given  rise  to  what  is  known  as  the 
doctrine  of  representation.  Thus,  where  it  appears  that  a 
particular  party,  though  not  before  the  court  in  person,  is 
so  far  represented  by  others  that  his  interests  receive  actual 
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and  efficient  protection,  the  decree  may  be  held  to  be  bind- 
ing upon  him. 

A  familiar  illustration  may  be  found  in  cases  where  the 
parties  are  so  numerous  that  it  is  inconvenient  or  impossible 
to  bring  them  all  before  the  court,  and  it  appears  that  they 
all  stand  in  the  same  situation,  and  have  one  common  right 
or  have  one  common  interest,  the  operation  and  protection  of 
which  will  be  for  the  common  benefit  of  all,  and  can  not  be 
to  the  injury  of  any.  Under  such  circumstances,  the  bill  is 
permitted  to  be  filed  by  a  few,  on  behalf  of  themselves  and 
all  others,  or  against  a  few,  and  yet  bind  the  rights  and  in- 
terests of  all  others.     Story's  Eq.  Plead.,  Sec.  126.'' 

We  are  not  now  dealing  with  the  question  presented  in 
Toler  v.  East  Tenn.  V.  &  G.  Ey.  Co.,  67  Fed.  Rep.  168,  in 
which  a  cestui  que  trust  came  into  court  and  asked  leave  to 
intervene,  but  with  a  case  in  which  no  attempt  has  been  made 
to  get  in,  or  have  brought  in,  any  person  not  a  party  to  the 
litigation.  This  is  not  a  case  in  which,  as  regards  the  relief 
obtained,  the  cestuis  qiie  trust  have  conflicting  interests* 
Each  and  all  of  the  bondholders  are  interested  in  having 
trustees  entitled,  under  the  laws  of  this  State,  to  act  in 
accordance  with  the  terms  of  the  trust  deed.  The  duties 
and  obligations  of  the  trustees  are  the  same  toward  each 
and  every  bondholder.  As  is  well  said  in  Toler  v.  E» 
Tenn.  V.  &  G.  Ey.  Co.,  67  Fed.  Eep.  168 :  "In  this  case, 
whether  the  trustee  be  a  complainant  or  a  defendant,  he 
stands  for  and  represents  all  the  beneficiaries  who,  though 
not  actually  parties,  will  be  concluded  by  the  decree,  unless 
it  is  impeached  for  fraud  or  collusion  between  him  and  the 
adverse  parties." 

That  the  duty  of  the  trustees,  under  this  instrument,  be 
they  those  originally  designated  or  those  who  may  here- 
after be  selected,  is  to  protect  and  act  equally  for  each  and 
every  bondholder,  is  a  truism  which,  to  a  lawyer,  it  is 
unnecessary  to  mention.  It  is  quite  true  that,  in  the  exer- 
cise of  discretion  conferred  upon  trustees,  differences  of 
opinion  may  arise,  conduct  favored  by  certain  trustees 
being  opposed  by  others,  but  whatever  be  the  discretion 
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finally  exercised,  the  course  ultimately  pursued  is  to  be 
determined  upon  and  followed  with  a  view  to  the  equal 
protection  of  all  the  ceativs  qt^  irvst^  whether  the  eestuts 
qtie  trusty  or  any  portion  thereof,  favor  or  oppose  the  aotion 
taken. 

Appellant,  as  a  trustee,  having  been  removed  by  the  de- 
cree of  the  court  below,  not  because  of  any  dereliction  of 
duty,  but  for  the  reason  only  that  under  the  laws  of  this 
State  it  is  not  entitled  to  act  as  such  trustee,  the  removal  is 
not  one  which  injuriously  affects  the  interests  of  anybody. 
Appellant,  if  it  has  been  acting  in  violation  of  the  laws  of 
this  State,  certainly  desires  to  cease  so  doing;  and  each  and 
every  bondholder,  if  appellant  is  not  entitled  to  act  as  a 
trustee  in  this  matter,  has  no  desire  that  it  should  continue 
BO  to  do. 

The  question  presented  is  one  of  law  only,  and  one  in 
which  all  parties  are  interested  to  have  such  action  taken  as 
is  in  accordance  with  the  law  of  this  State. 

"We  agree  with  counsel  for  appellant  in  their  contention 
that  it  was  no  more  necessary  that  The  Northern  Trust  Com- 
pany be  made  a  party  to  this  litigation  than  that  any  other 
bondholder  be  made  a  party.  There  was,  nevertheless,  a  man- 
ifest propriety  in  selecting  The  Northern  Trust  Company 
as  a  representative  of  the  bondholders,  it  holding  6,592  of 
the  bonds  issued  by  The  Lake  Street  Elevated  Kailroad  Com- 
pany, and  thus  representing  more  than  six-sevenths  of  the 
indebtedness  secured  by  the  trust  deed. 

The  powers  and  duties  of  the  trustees  under  this  mort- 
gage were  great.  The  Lake  Street  Elevated  Railroad  Com- 
pany was  itself  a  cestui  qtie  trust,  and,  as  such,  properly  filed 
the  bill  in  this  case.  It  was,  perhaps,  necessary  that  only 
-one  of  the  cestuis  que  trust  should  be  a  party  to  this  litiga- 
.tion,  and  that  each  of  the  trustees  should  be  brought  in.  To 
(have  brought  in  all  of  the  cestuis  que  trust  and  conducted 
ihis  litigation  with  all  the  necessary  changes  occurring 
from  time  to  time,  by  death  and  otherwise,  in  the  ownership 
of  these  bonds,  would  have  protracted  these  proceedings 
indefinitely.    In  so  important  a  matter  as  is  this^  involving 
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interests  so  varied  and  extensive,  the  interests  of  each  bond- 
holder required  that  action  should  be  prompt.  That  the 
trustees  are  not  bound  to  act  in  accordance  with  the  wishes 
of  the  majority  of  the  bondholders,  has  already  been  stated; 
that  they  ought  not  to  do  so,  if  such  action  will  be  unfair  or 
unjust  to  a  minority,  however  small  it  may  be,  it  is  unnec- 
essary to  state. 

If  the  record  presented  any  reason  for  thinking  that  this 
litigation  had  been  coUusively  conducted,  with  a  view  to 
preventing  a  fair  or  vigorous  presentation  of  the  rights  of 
any  bondholder,  or  if  it  appeared  that  the  decree  in  any  way 
or  wise  injuriously  affected  an}'^  cestui  que  trusty  we  should 
regard  this  matter  differently.  On  the  contrary,  it  is  mani- 
fest that  a  most  vigorous  and  earnest  resistance  to  the  relief 
sought  by  The  Lake  Street  Elevated  Kailroad  Company,  and 
to  the  decree  entered  by  the  court,  was  made.  Certain 
bondholders,  not  represented  by  The  Northern  Trust  Com- 
pany, and  who  appear  to  have  been  opposed  to  the  action 
taken  by  the  court  below,  testified  in  the  cause.  Able  coun- 
sel were  employed  by  appellant,  and,  so  far  as  we  can  see, 
everything  was  done,  every  argument  and  suggestion  made, 
to  prevent  the  removal  of  appellant  that  could  have  been 
adduced  had  each  and  every  cestui  que  trust  been  actually 
brought  into  the  litigation. 

The  court  having  removed  appellant,  it  was  proper  that 
an  injunction  against  further  action  as  such  trustee  by  ap- 
pellant should  be  entered. 

We  do  not  think  that  The  Lake  Street  Elevated  Railroad 
Company,  or  any  other  cestui  que  trust  is  estopped  to  ask 
'  for  the  removal  of  appellant  and  the  appointment  of  a  new 
trustee  in  its  place.  The  Lake  Street  Elevated  Kailroad 
Company  is  not  asking  that  the  security  by  it  given  shall  be 
in  any  way  impaired,  or  that  any  act  done  by  appv^^llant 
under  the  trust  deed  shall  be  declared  invalid.  All  that 
was  asked,  and  all  that  has  been  done,  is  simply  that  under 
the  trust  deed  there  should  be  such  trustees  as,  by  the  laws 
of  the  State  of  Illinois,  are  authorized  to  carry  out  the  pro- 
visions of  the  trust. 
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If  The  Lake  Street  Elevated  Railroad  CompanVj  or  any 
other  cestui  qiie  trusty  had  sought,  or  was  now  seeking 
under  this  decree,  to  invalidate  any  acts  that  by  virtue  of 
the  trust  deed  have  been  done  by  the  trustees,  a  very  dif- 
ferent question  would  be  presented,  and  the  law  of  estoppel 
might  have  application. 

The  motion  to  dismiss  this  appeal  is  denied,  because,  in 
the  opinion  of  this  court,  neither  a  franchise  nor  a  freehold  is 
involved  in  this  proceeding;  and  also  because  the  decree  of 
the  court  below  was  final,  and  the  certificate  of  evidence 
made  is  sufficient  to  enable  this  court  to  pass  upon  the  ques- 
tions presented  to  it. 

The  decree  of  the  Superior  Court  is  therefore  affirmed. 


John  Novak  and  Mary  Novak    v.  Typomocny  Spolek 

yiastenec  Building  and  Loan 
Association. 

1.  Contracts—  Under  Seal— How  Modified.— The  terms  of  a  contract 
under  seal  can  not  be  varied  by  another  instrument  not  under  seal,  exe- 
cuted subsequently. 

2.  Building  Associations — Presumptions  as  to  Authority  of  Pretd-- 
dent  and  Secretary, — A  court  will  not  presume  that  the  president  and 
secretary  of  a  building  association  had  authority  to  join  in  the  execution  of 
an  instrument  stating  that  a  person  who  had  made  a  note  to  the  associa- 
tion was  acting  for  a  third  party  in  so  doing,  and  declaring  such  note  to 
be  the  obligation  of  such  party. 

3.  Set-off— 0/  Matured  Stock  of  a  Building  Association  Against  a 
Note  to  the  Association. — In  a  suit  to  foreclose  a  mortgage  to  a  building 
association,  it  is  proper  to  set  off  against  the  amount  due  under  the 
mortgage  any  sum  that  may  be  due  the  defendant  on  matured  stock  in 
the  association  held  by  him. 

4.  Appellate  Court  Practice — Abstracts  Should  Show  Error  Com' 
plained  of. — This  court  will  not  hunt  through  the  transcript  to  find  facts 
to  support  or  refute  the  assigned  error.  The  facts  necessary  to  support 
an  assignment  of  error  should  appear  in  the  abstract. 

6.  SkiiE— Costs  of  Abstract  Filed  by  Appellee, — The  cost  of  an  addi* 
tional  abstract  filed  by  an  appellee  will  not  be  taxed  against  the  appel- 
lant where  tlie  court  does  not  find  it  necessary  to  refer  to  such  additional 
abstract. 
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6.  Amendments — Of  Decrees, — ^The  description  contained  in  a  decree 
for  foreclosure  may  be  corrected,  from  matter  appearing  upon  the  record, 
after  the  filing  of  an  appeal  bond. 

Foreclosure  Proceedings.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  February  9, 
1897.  * 

Jones  &  Lusk,  attorneys  for  appellants. 

Charles  Vksely,  attorney  for  appellees;  A.  N".  Tagbrt 
and  W.  F.  Cooling,  of  counsel. 

Mr.  Presiding  Justiob  Shepaed  delivered  the  opinion 
OF  THE  Court. 

The  appellee  Building  and  Loan  Association  filed  its  bill 
to  foreclose  a  trust  deed,  given  to  it  by  the  appellants,  John 
Novak  and  his  wife,  to  secure  a  loan  of  $5,200,  made  to  said 
John  Novak,  and  obtained  the  decree  of  foreclosure  and 
sale,  which  is  appealed  from. 

In  such  suit  the  appellants  filed  their  cross-bill,  wherein 
they  set  up  sundry  matters  which  they  alleged  constituted 
good  grounds  against  the  liability  of  the  appellant,  John 
JMovak,  for  any  decree  against  him  for  any  deficiency  which 
might  remain  after  a  sale  of  the  mortgaged  premises,  but 
such  cross-bill  was  dismissed  for  want  of  equifey,  and  the 
decree  of  sale  that  was  entered  found  him  to  be  liable  for 
such  deficiency,  if  any  there  should  be. 

The  cross-bill  also  asked  for  an  accounting  by  the  appellee 
association  with  the  appellant  John  Novak,  concerning  an 
alleged  trust  in  connection  wit-h  the  mortgaged  premises, 
and  also  concerning  eight  shares  of  stock  in  the  appellee 
association,  which  were  held  by  the  said  Novak  and  had 
matured. 

The  controversy  upon  this  appeal  is  within  narrow  limits, 
and  being  in  substance  between  only  John  ]^ovak  and  the 
Building  and  Loan  Association,  we  will,  in  speaking  of  them, 
call  them  appellant  and  appellee,  respectively. 
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In  his  reply  brief,  appellant  says :  "Appellant  has  not 
disputed  the  execution  of  the  agreement  and  trust  deed,  nor 
that  the  loan  which  they  represent  was  made.  We  deny 
the  personal  liability  of  John  Novak,  and  we  claim  that  the 
deficiency  decree,  as  against  him,  is  wrong.  We  admit  that 
tlie  foreclosure  should  proceed  and  that  the  sale  should  be 
made  to  satisfy  the  indebtedness  represented  by  the  agree- 
ment and  trust  deed,  but  we  claim  that  if  any  deficiency 
decree  is  to  be  entered,  it  should  be  against  the  real  debtor, 
Jan  Sevcik,  and  that  appellant  John  Novak  should,  at  the 
same  time,  have  a  decree  against  appellee  for  the  amount 
shown  by  the  evidence  to  be  due  him  from  appellee." 

Yery  briefly  stated,  the  contention  of  the  appellant  made 
in  his  cross-bill  was,  that  one  Jan  Sevcik  being  entitled,  by 
agreement  with  his  mortgagee,  to  an  equity  of  redemption 
in  the  premises  covered  by  the  trust  deed  (the  same  having 
been  sold  and  conveyed  to  the  mortgagee  by  a  master  in 
chancery,  under  a  decree  of  foreclosure  against  him  at  the 
suit  of  the  Star  Coal  Company),  applied  to  appellee  for  a 
loan  sufficient  to  enable  him  to  redeem  or  buy  back  the 
property,  and,  in  expectation  of  obtaining  such  loan,  bought 
fifty-two  shares,  of  $100  each,  of  the  stock  of  appellee,  and 
offered  to  mortgage  the  premises  in  question  as  security  for 
the  loan.  But,  for  some  reason  not  stated  in  the  cross-bill, 
the  appellee  required,  as  a  condition  to  making  a  loan  upon 
the  offered  security,  that  Sevcik  should  consent  to  a  con- 
vej^ance  of  the  premises  by  the  Star  Coal  Company  to  the 
appellant,  who  was  an  officer  of  the  appellee,  to  be  held  in 
trust  by  him  for  appellee  as  security  for  the  applied-for 
loan,  and  should,  also,  transfer  said  fifty-two  shares  of  stock 
to  appellant  for  the  same  purpose,  to  the  doing  of  which 
both  Sevcik  and  the  appellant  consented,  and  which  was 
done;  and  that  it  was,  as  a  part  of  the  same  arrangement, 
also  agreed  by  all  the  parties  that  appellant  should  give  the 
trust  deed  and  agreement  to  appellee  for  the  loan,  precisely 
as  Sevcik  would  have  done,  bad  he  held  the  title  and  made 
the  papers.  But  that  in  fact  it  was  to  be  treated  as  a  loan 
to  Sevcik,  and  that  he  was  to  remain  in  possession  of  the 
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premises,  pay  and  perform  all  the  agreements  which  were 
on  the  face  of  the  agreement  to  be  paid  and  performed  by 
the  appellant,  and  that  when  Sevcik  should  have  paid  one- 
half  of  the  indebtedness,  the  appellant  should  reoonvey  the 
premises  to  Sevcik. 

And  it  was  alleged  that  Sevcik  did,  for  a  time  make  the 
payments  as  required  by  the  said  agreement,  but  afterward 
defaulted,  and  thereupon  the  appellant  collected  as  much  of 
the  rent  of  the  premises  as  he  could,  and  therewith  made 
and  kept  up  such  payments,  but  never  paid  any  part  of  such 
indebtedness,  and  was  never  expected  to  pay  any,  out  of  his 
own  funds. 

In  support  of  appellant's  contentions,  so  set  up  in  his  cross- 
bill, he  set  up  what  is  called  a  "  declaration  of  trust,"  as  fol- 
lows: 

"  Whereas,  Jan  Sevcik  has  made  an  application  to  Ylast- 
enec  Building  and  Loan  Association  for  loan  of  jSfty-two 
hundred  dollars  on  his  property  which  he  owned  in  fee 
simple,  being  known  as  lot  45,  in  block  ten  (10),  in  John- 
ston &  Lee's  subdivision  of  section  twenty  (20),  township 
thirty-nine  (39)  north,  range  fourteen  (14)  east  of  the  third 
(3d)  principal  meridian,  together  with  all  the  improvements 
thereon. 

And,  whereasj  said  property  has  been  incumbered  to  the 
Star  Coal  Company,  and  said  company  has  foreclosed  the 
property,  and  the  association  through  its  board  of  directors 
intended  to  assist  said  Sevcik  to  redeem  his  property  from 
the  sale,  therefore,  it  has  been  decided  to  make  the  loan  to 
said  Sevcik,  provided  he  would  pay  to  Vlastenec  Build.  & 
Loan  Association  thirteen  dollars  on  each  Thursday  of  every 
week,  also  interest  at  6^  per  cent,  in  monthly  installments, 
on  $5,200  until  half  of  the  sum,  with  interest  thereon,  is 
paid.  And  as  further  consideration,  said  Sevcik  to  assign 
and  transfer  his  stock  and  quit-claim,  with  his  wife,  the 
above  described  property  to  John  Novak  as  trustee;  and 
when  the  amount  as  above  said  has  been  paid,  then  said 
John  Novak,  at  the  request  of  said  Sevcik,  with  the  consent 
of  the  board  of  directors  of  said  association,  shall  reconvey 
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the  above  said  property  to  said  Sevcik.  In  case  of  failure 
to  make  the  weekly  payments  or  interest,  the  said  Sevcik 
shall  surrender  immediate  possession,  and  the  said  John 
Novak  is  hereby  authorized  by  the  board  of  directors  of 
said  assocation  and  also  by  Jan  Sevcik  to  take  possession, 
collect  all  the  rents  and  incomes,  pay  taxes  and  repairs  and 
other  expenses,  and  turn  the  balance  to  the  association 
toward  the  payment  of  dues  and  interest. 

The  said  John  Novak  shall  further  execute  a  trust  deed 
and  agreement  and  give  the  Sevciks'  property  as  security 
for  said  loan  of  $5,200. 

Said  Novak  shall  receive  reasonable  fees  for  his  services 
if  he  collects  the  rents  and  perform  any  other  duties  as 
hereinbefore  provided  for. 

In  witness  whereof  we  have  subscribed  our  names  and 
seals  this  second  day  of  March,  1893. 

Joseph  Sindelab,  Pres. 

Joseph  Petrzelka,  Sec. 

Jan  Sevcik  and 

John  Novak, 
Trustees  for  Vlastenec  Ass'n." 

Although  such  "declaration  of  trust"  bears  the  same 
date  as  that  of  the  trust  deed  and  agreement  execute  by 
appellant,  it  was  established  that  it  was  not  in  fact  made 
until  afterward,  and  there  is  evidence  tending  to  show  that 
the  officers  of  appellee,  other  than  Novak,  who  signed  it, 
understood  from  the  appellant,  at  the  time  he  requested 
them  to  sign  it,  that  it  was  a  paper  needed  by  appellant  to 
enable  him  to  collect  the  rents  of  the  mortgaged  premises. 
The  appellant  was  the  '*  notary  "  of  the  appellee,  which  is 
said  to  mean  that  he  was  its  legal  adviser,  and  prepared  the 
papers  used  in  connection  with  loans. 

We  do  not  regard  such  "  declaration  of  trust,"  though  it 
be  given  full  effect  as  written,  as  in  any  manner  relieving 
the  appellant  from  his  agreement  to  pay  the  borrowed 
money,  or  from  the  eflFect  of  the  trust  deed  made  by  him. 

By  such  agreement  and  trust  deed  he  obligated  himself 
to  pay  the  debt  he  had  incurred  through  the  loan  that  was 
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made  to  him,  and  we  discover  nothing  in  the  "  declaration 
of  trust "  that  relieves  him  from  such  obligation. 

Granting  that  he  did  occupy  a  dual  relationship  of  debtor 
under  his  agreement  and  trust  deed,  and  of  trustee,  for  some 
purpose  not  at  all  clearly  disclosed  by  the  "  declaration  of 
trust,"  the  latter  instrument  being  made  subsequently,  and 
not  being  under  seal  was  incompetent  to  vary  the  terms  of 
his  agreement  and  trust  deed,  both  of  which  were  sealed 
instruments.  Besides,  no  authority  to  the  persons  who  sub- 
scribed their  names  to  the  "  declaration  of  trust,"  with  the 
affix  of  "  Pres."  and  "  Sec,"  respectively,  is  shown  to  have 
been  conferred  upon  them  by  the  appellee  to  do  any  such 
act,  and  we  can  not  presume  such  authority  to  exist. 

The  indebtedness  due  to  appellant  on  account  of  the  eight 
matured  shares  of  stock  was  applied  by  the  appellee  on  the 
indebtedness  secured  by  the  trust  deed,  as  was  appellee's 
right  to  do,  and  the  amount  of  the  decree  was  lessened  by 
that  much,  and  we  see  no  ground  for  complaint  by  appel- 
lant in  that  regard. 

We  discover  no  substantial  error  or  inequity  in  the  decree. 
If  appellant  has  been  placed  in  a  position  different  from 
what  he  intended,  it  can  not  be  said  that  it  is  because  of  the 
fault  of  anybody  but  himself. 

The  assigned  and  argued  error,  that  the  decree  was  for 
the  sale  of  property  not  in  controversy,  remains  to  be  con- 
sidered. Appellant's  abstract  of  the  bill  is  limited  to  the 
words :  "  Bill  to  foreclose  trust  deed  and  copy  of  instru- 
ments." His  abstract  of  the  decree  shows  that  thereby  a 
sale  was  ordered  of  "  Lot  53  in  William  S.  Sampson's  sub- 
division of  block  10,  in  Sampson  &  Green's  addition  to 
Chicago  being  a  subdivision  of  N.  W.  J,  Sec.  20,  T.  39 
K,  K.  14." 

There  is  nowhere  in  the  abstract — and  not  even  in  appel- 
lant's brief — any  description  or  statement  of  the  mortgaged 
premises,  if  they  be  any  different  from  those  so  described 
in  the  decree,  and  following  our  rule,  and  that  of  the 
Supreme  Court,  so  often  enforced,  that  reference  to  the  cases 
is  no  longer  necessary,  we  \Yill  not  hunt  through  the  tran- 
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script  to  find  facts  to  support,  or  refute,  the  assigned  error. 
But  if  it  be  assumed  that  the  mortgaged  premises  were  the 
same  as  those  described  in  the  "  declaration  of  trust,"  and 
if,  as  stated  in  appellant's  brief,  the  decree  was  amended 
after  this  appeal  was  allowed  and  the  appeal  bond  filed,  by 
substituting  for  the  premises  described  in  the  decree  those 
described  in  the  bill,  it  was  properly  done. 

Such  amendment  from  matter  appearing  upon  the  record 
may  be  made  after  the  filing  of  an  appeal  bond.  Eichard- 
son  V.  Mills,  66  111.  525;  Heintz  v.  Pratt,  54  111.  App.  616; 
Seeley  v.  Pelton,  63  111.  101. 

The  motion  to  tax  the  costs  of  appellees'  abstract  against 
the  appellant  is  denied.  We  have  not  found  it  necessary  to 
refer  to  such  additional  abstract. 

The  decree  is  affirmed. 
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HUSBAND  AND  WIFE— Preferences  by  the  husband 74 

I 

INDORSER— Liability  different  from  a  guarantor 631 

Not  to  be  held  as  a  guarantor 681 

INJUNCTION  BOND— Reformation  of,  in  equity 628 

INJUNcjriONS — Enforcement  of  original  decrees  in  bills  of  re- 
view   589 

Laches  as  a  bar  to 540 

Assessment  of  damages  on  dissolution  of 628 

Reformation  of  bonds  in  equity 628 

IMPEACHMENT— Inconsistent  statements  out  of  court 648 

IMPLICATION— Repeals  by.  not  favored 878 

INSOLVENCY— Of  the  parties  to  a  contract 181 

Of  corporations,  status  of  property 488 

Of  trespassers,  equity  jurisdiction 250 

INSTRUCTIONS— Duplication  of 472 

Right  to,  limited 558 

Designation  of  next  of  kin  in 558 

Should  not  assume  facts 144 

Must  apply  to  the  evidence 144 


/ 
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INSTRUCTIONS.     Continued. 

Improper  refusal  of,  not  always  error. 611 

Directing  the  jury  how  to  find.     Vol.  66 818 

Not  to  usurp  the  province  of  the  jury 443 

To  find  for  the  defendant,  when  proper 600 

Should  not  assume  facts  in  dispute 824 

When  misleading 490 

When  error  in,  not  ground  for  reversal 135,  626 

Error  in,  when  cured  by  a  remittitur 93 

Care  to  be  proved  by  persons  suing  for  personal  injuries  stated  583 

When  properly  refused 635 

INSURANCE— Benefit  associations 879 

Doing  business  outside  of  the  State « 879 

Conditions  of  the  policy  binding 687 

Insured  presumed  to  know  the  conditions  of  the  policy 6t$7 

Where  no  representations  are  made  by  the  insured 637 

False  representations  by  the  insured 268 

Notice  of  assessments 411 

Right  to  declare  a  policy  void  for  false  statements,  waived. ...  Ill 

INTEREST— Default  in  payment  of,  under  trust  deeds 596 

On  damages  for  a  breach  of  contract 648 

Will  be  allowed  on  coupons  given  for  interest 478 

On  written  contracts 105 


JOINT  ADVENTURES— Partnerships 433 

JOINT  LIABILITY— Of  Municipal  corporations 154 

Of  tort-feasors ; .  154 

JUDGMENTS— Collateral  attack  upon,  under  creditor's  bill 884 

Collateral  attack  upon,  on  petition  of  attaching  creditor 549 

In  replevin — Form  of 611 

For  the  want  of  a  replication 429 

'  When  the  Appellate  Court  will  not  reverse 622 

Ordering  payment  from  a  particular  fund 277 

When  garnishee  may  attack 468 

When  not  to  be  reversed 600 

JUDICIAL  SALES— Who  may  bid  at 844 

JURIES— Have  no  right  to  theorize 144 

JURISDICTION — Of  parties  and  cause  of  action  must  appear 450 

Must  be  shown  by  written  pleadings 450 

In  appeal  cases,  waiver.    Vol.  66 844 

Acquired  by  entry  of  appearauce.     Vol.  66 844 

JURORS— Examination  of 125 

Relationship  to  an  attorney  in  the  case 275 


LACHES — As  a  bar  to  an  in  jimction 640 

As  a  bar  to  a  bill  of  review , , 540 
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LACHEa     Continued. 

After  notice  of  fraud .' 400 

When  a  bar  to  relief 899 

LANDLORD  AND  TENANT— Assignment  of  lease— Lessor's  right 

of  action  on  covenants  running  with  the  land 505 

Rights  and  liabilities  of  an  assignee  or  receiver  of  the  lessee. . .  605 

Right  of  landlord  to  collect  rent  of  assignee  of  lease 505 

Liability  of  assignee  of  lease  to  landlord 505 

Tenant  can  not  deny  his  landlord's  title 861 

Possession  of  property  coupled  with  a  lien. 67 

Notice  of  lien  to  be  shown  by  the  landlord 67 

LICENSE— Of  second-hand  stores.    Vol.  66 289 

LIENS— For  labor  and  material 272 

LIGHT  AND  AIR— Easements 160 

LIFE  INSURANCE— When  suicide  does  not  avoid  the  policy 125 

LIMITATIONS— Who  may  plead  the  statute 74 

New  promise  when  sufficient 94 

For  labor  and  materials 272 

New  promise 295 

Mortgage  foreclosure • 119 

M 

MALICIOUS  PROSECUTION— What  is  a  justification 447 

MARRIED  WOMEN— Dower  and  homestead  not  barred  by  fraud.  49 

Right  to  contract  with  their  husbands 74 

Preferences  by  the  husband 74 

MASTER  AND  SERVANT— Discharge  before  expiration  of  con- 
tract   156 

Wrongful  discharge — Suits  for  amounts  due  on  salary 156 

Offers  of  employment  at  reduced  wages 156 

Employer  not  liable  for  negligence  of  contractor 220 

Joint  liability 448 

Care  to  avoid  injury  required  of  servant 523 

Duty  of  master  to  protect  servant  from  injury 523 

Duty  to  furnish  safe  appliances  personal 523 

Hazards  assumed  by  the  servant 225 

Negligence  of  independent  contractor 487 

Right  of  servant  to  presume  the  master  has  done  his  duty 528 

Who  are  fellow-servants 523 

Who  is  entitled  to  the  exercise  of  care  for  his  protection 607 

When  the  relation  does  not  exist  between  employer  and  em- 
ploye   219 

When  the  servant  assumes  the  usual  hazards  of  his  employ- 
ment   248 

MECHANIC'S  LIENS— The  act  of  June  26, 1895,  not  retroactive. .  566 

Attaches  only  for  such  of  materials  as  are  used 579 

Proportionate  compensation  for  partial  performance 579 
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MECHANICS  LIENS.     ContinuedL 

Contracts  under  seal  with  third  persons 579 

Statute  to  be  strictly  construed 819 

Notice  of  sub-contractor's  claim 819 

What  amounts  to  taking  other  security 475 

MEASURE  OF  DAMAGES— In  action  for  personal  injuries 472 

Sale  of  goods 490 

What  can  not  be  considered  in  reduction  of 614 

MISCONDUCT— Of  counsel,  new  trials 437,  450 

MORTGAGES— Assignment  of 170 

Must  secure  a  particular  debt 838 

Without  consideration 838 

Void  as  to  debtor;  void  as  to  attaching  creditor 25 

To  secure  pre-existing  debts — Usury 119 

Estoppel  to  deny  validity  of 26 

Substitution  of  notes  decured  by 235 

MOTIONS— Consideration  of 497 

Practice  on,  for  new  trials 588 

MOTORMAN— Diligence  required  of 598 

MUNICIPAL  CORPORATIONS-Liability  for  damage  by  sewers. .  154 

Use  of  private  sewers  by 154 

Joint  liability — Sewers 154 

As  tort-feasors 154 

Duty  as  to  streets 255 

N 

NAMES— Presumptions  from  the  use  of 500 

NECESSARIES— Furnished  without  the  parent's  consent 121 

The  parent  to  be  the  judge  of 121 

NEGOTIABLE  INSTRUMENTS— Liability  of  indorsers  and  guar- 
antors   681 

NEGLIGENCE— Appliances  on  vestibule  cars.    Vol.  66 298 

A  question  for  the  jury 558,  613 

Brakemen  on  freight  trains 604 

A  question  of  fact 582 

Circiunstances  to  be  oonsidered 582 

Contributory  on  the  part  of  parents 626 

Defective  machinery 164 

Failure  of  street  car  company  to  give  passenger  reasonable  op- 

portunity  to  alight 481 

Getting  off  of  cars  while  in  motion 87 

Of  independent  contractor — Master  not  liable  for 487 

Joint  liability  of  persons  for 609 

Of  contractor— Liability  of  employer 220 

Operation  of  electric  cars 596 

Of  motorman,  in  charge  of  an  electric  car 698 

Recovery  must  be  based  on  the  negligence  declared  on 144 
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NEGLIGENCE.    Continued. 

Street  railways  operating  parallel  lines 609 

Traveling  on  defective  streets 255 

When  contributory  negligence  is  not  connected  with  the  act 

complained  of , 685 

Contributory,  a  question  of  fact 76 

NEW  TRIALS— Misconduct  of  counsel 437 

Practice  on  motions  for 583 

Statute  in  regard  to,  construed 149 

On  account  of  newly  discovered  evidence 824 

Improper  remarks  of  counsel 92 

NEXT  OF  KIN— Designation  of,  in  instructions 558 

NOTICE— Of  assessments  by  mutual  insurance  companies 411 

Of  vendor's  lien 186 

Of  parties  waived.    Vol.  66 845 

O 

OFFICERS— Seals  show  official  character 485 

OFFICIAL  BONDS— Cover  future  transactions  only 412 

OPTIONS-  Intention  of  the  parties 213 

Mutuality  of,  not  necessary 84 

OPTION  CONTRACTS— The  intention  of  the  parties 213 

What  are  not 218 

Burden  of  proof  as  to 213 

ORDINARY  CARE— Burden  of  proof  aa  to 588 

At  railroad  crossings 288 

To  be  judged  by  the  circumstances  of  each  case 807 

Want  of  the  exercise  of.    Vol.  66 298 

OWNERSHIP— As  evidenced  by  possession 170 

Possession  as  evidence  of 170 

Presumption  of,  from  use  of  names .* 500 

P 

PAID  UP  STOCK— Issue  of,  by  building  and  loan  associations. ...  640 

PARENT  AND  CHILD— Contributory  negligence  of  parent 626 

Necessaries  furnished  without  parent's  consent 121 

PAROL  EVIDENCE— Not  admissible  to  show  that  a  deed  was  de- 

livere<i  conditionally 592 

When  admissible  to  show  a  conditional  delivery 592 

PARTIES — Appearance  personally  of  a  party  sued  as  executor. ...  169 

Must  be  interested  in  subject-matter 445 

Who  are  necessary  in  equity 667 

By  representation 667 

Persons  not  sued,  variance 460 

Non- joinder  of,  waived.    Vol.  66 845 

PARTNERSHIP— Admissions  by  an  alleged  partner 142 

Joint  adventures 483 
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PARTY  WALLS— Rights  of  lessees  in  contracts  concerning 160 

PASSENGERS — Relationship    of    carriers  and  passengers — How 

created 632 

Not  chargeable  with  notice  of  the  rules  of  the  carrier 538 

PATENT  RIGHTS— Estoppel  to  deny  validity ' 104 

License  to  use,  not  an  assignment 104 

PAUPERS— Application  of  special  acts 865 

PAYMENT — From  a  particular  fund— Judgments 

PERSONAL  PROPERTY— Apparent  and  real  ownership— Posses- 
sion   429 

PERSONAL  INJURIES— Burden  of  proof  as  to  care,  etc 583 

Existence  of  highway,  burden  of  proof 604 

Measure  of  damages  in  actions  for 473 

PLATS— Bmding  effect  of 805 

PLEAS — Amounting  to  the  general  issue 462 

Of  accord  and  satisfaction — Sufficiency  of 435 

PLEADINGS — Special  contracts  under  the  common  counts 333 

Usury  as  a  defense  to  note  made  in  another  State 465 

Wages  due  under  a  special  contract 156 

Waiver  of  demurrer 83 

POLICY— See  Insurance— Personal  Property. 

Apparent  and  real  ownership — Possession 429 

POSSESSION— As  evidence  of  ownership 170 

Of  personal  property,  fraud  and  deceit 439 

Of  grantor  of  plaintiff  in  actions  of  forcible  entry  and  detainer  587 

Of  mortgaged  property,  diligence 661 

Demand  for,  etc 139 

PREFERENCES— Creditors  claiming— Burden  of  proof 26 

Debtor  in  failing  circumstances 109 

Husband  and  wife 74 

By  debtors  in  failing  circumstances 49 

Manner  of  making 282 

Motives  of  debtor  immaterial 282 

When  diligence  of  a  creditor  will  be  rewarded 58 

PRACTICE— Amendment  of  decrees 683 

Affirmance  on  second  appeal.    Vol.  66 843 

Assignment  of  errors 646 

Consideration  of  motions  for  new  trials 588 

Effect  of  failure  to  file  plea 450 

Examination  of  jurora 125 

Objections  must  be  specific 125 

Judgment  for  want  of  a  replication 429 

Motions  for  continuance 108 

Offer  to  prove,  when  insufficient 600 

Refusal  to  admit  evidence  when  sufficient  to  reverse  the  judg- 
ment   440 

Statement  of  an  offer  to  prove 549 
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PRACTICE.     Continued. 

Questions  in  asuit  upon  a  guaranty. . . .'. 460 

Time  to  object  to  defects  in  a  declaration 288 

Non-joinder  of  defendants.    Vol.  66 845 

Waiver  of  objections  to  the  declaration 598 

Waiver  of  proof  of  undisputed  allegations 504 

What  amounts  to  appearance  personally  of  a  person  sued  as 

executor X69 

What  questions  must  be  raised  in  the  trial  court 848 

.    What  must  appear  in  the  bill  of  exceptions 601 

When  exceptions  should  be  taken 60 

When  holdings  of  the  trial  court  will  be  sustained 820 

PRESUMPTIONS— Arising  from  defects  in  bills  of  exceptions 83 

Actions  for  lost  baggage.    Vol.  66 818 

Indorsements  on  promissory  notes  by  third  peraons 462 

As  to  the  power  of  the  president  of  a  corporation 154 

From  the  use  of  names 500 

As  to  delivery  of  note  and  mortgage 283 

Of  ownership  from  the  use  of  names 500 

As  to  the  authority  of  the  president  and  secretary  of  a  building 

association 682* 

Insured  presumed  to  know  the  contents  of  his  policy 687 

PROBATE  COURT— Appeals  from  orders  of 889 

PROMISSORY  NOTES— Cancellation  of ' 235 

Substitution  of  new  notes  for  old  ones  secured  by  mortgage. . .  235 
Indorsed  by  third  persons — Presumption  of  liability —Evidence 

in  rebuttal 462 

Liability  of  indorsers  and  guarantors 681 

Proof  of  insolvency  of  indorser 849 

Credits  on,  upon  foreclosure  of  ti-ust  deed  given  as  security ....  849 

Gifts  of,  without  indorsement 170 

PROPOSITIONS  OF  LAWS— Should  be  definite  and  complete. ...  262 

PUBLICATION— Service  by,  in  attachment  suits 408 

Q 

QUESTIONS  OF  FACT— Whether  servant  should  inspect  appli- 
ances furnished 164 

R 

RAILROADS — Injuries  caused  by  defective  approaches  to  crossings  824 

Approaches  to  crossings 824 

Liability  for  condition  of  right  of  way  at  highway  crossings. .  824 

Running  trains  at  a  rate  of  speed  forbidden  by  ordinance 855 

Injuries  from  defective  crossings 855 

Coupling  cars 96 

Duty  of  brakemen 96 

REAL  ESTATE— Binding  effect  of  plats 805 

Non-performance  of  conditions  subsequent 230 
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KECOGNIZANCE— Defined 202 

Requisites  of  the  obligation 202 

RECORD— What  is  not  part  of 485 

RECOVERY— Under  the  common  counts 49 

REMEDY  AT  LAW— Not  available  on  an  appeal 280 

REMXTTITUR—Error  in  instructions  cured  by •    92 

REMOVAL  OF  CAUSES— Jurisdiction  of  the  Superior  Court  in. .  666 

Questions  of,  how  determined 666 

Failure  of  petitioner  to  file  bond 666 

RENT— Secured  by  chattel  mortgage 661 

REPEAI^— By  implication  not  favored 878 

REPLEVIN— Judgments  in,  under  Sec.  22,  Chap.  119  R.  S 61 1 

Form  of 611 

Failure  to  pay  on  delivery  of  goods  sold.     Vol.  66 292 

Proof  of  insolent  conduct  by  plaintiff 139 

Statements  in  affidavit  for 67 

REPLICATION— Judgment  for  the  want  of 429 

Waiver  of ,  etc 460 

REPRESENTATION— Parties  by,  in  equity 667 

REPUDIATION— Of  contracts,  benefits  after 619 

REVERSAL— Judgments— When  not  subject  to 500 

Technical  objections  no  ground  for 546 

REVIEW— See  Bills  of  Review 539 

RULES  OF  COURT— Must  be  complied  with 893,  421 

8 

SALES — Administrators,  purchasing  at  their  own 205 

Demand  for  property  sold 867 

Breach  of  contract  of 367 

Failure  to  pay  on  delivery.    Vol.  66 292 

Measure  of  damages  for  breach  of  contract , 490 

Of  personal  property — Possession 429 

To  corporations  by  stockholders 429 

Vendee's  right  to  recover  for  breach  of  contract 490 

When  a  delivery  is  impracticable .' 114 

SEAL— Contracts  under,  not  to  be  modified,  etc 682 

Official  character  when  shown  by 485 

Reformation  of  injunction  bonds  by  adding  seals 623 

Injunction  bonds  not  under  seal,  reformation  of,  in  equity ....  623 

SECURITY  DEBTS— Protected  against  fradulent  conveyances 884 

SECURITY— What  amounts  to  taking 475 

SERVICE  OF  PROCESS— By  publication  in  attachment  suits 468 

SET-OFF— Assignment  of  claim  for  wages 836 

Claims  must  be  in  the  same  right 477 

Of  matured  stock  of  a  building  association  against  a  note  of 

the  association 688 
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SETTLEMENT— Burden  of  proof  of 57 

How  far  conclusive 184 

SEWERS— Liability  of  cities  and  villages 149 

SHORT-CAUSE  CALENDAR— Sufficient  affidavit 428 

SLANDER — Words  spoken  in  relation  to  a  known  act 275 

SPECIAL  ACTS — Regarding  paupers,  application  of 865 

SPECIAL  INTERROGATORIES-Proper  object  of 613 

SPECIAL  FINDINGS— Upon  conflicting  evidence 611 

SPECIFIC  PERFORMANCE-Certainty  of  description 65 

STOCK — In  corporations,  taxes  on 514 

Unauthorized  issue  of 640 

STOCKHOLDERS— Liability  for  debts  of  the  corporation.    Vol.  66  820 

Sales  by  to  the  corporation 429 

STREETS— Abandonment  of 805 

Interest  of  owner  of  abutting  property,  in  trees 800 

Traveling  on  defective — Negligence 255 

STREET  RAILROADS— Duty  to  afford  passengers  chance  to  alight.  481 

Care  in  operating  parallel  lines 609 

SUICIDE— When  it  does  not  avoid  a  policy 125 

SUBROGATION— The  term  defined 656 

Who  may  pay  off  an  incumbrance 656 

Who  is  entitled  to  be  subrogated 656 

Foundation  and  application  of  the  doctrine 656 

SUPERIOR  COURT— Jurisdiction  of,  in  removal  of  causes 666 

T 

TAXES— Default  of  payment,  under  trust  deeds 596 

On  stock  and  franchises  of  corporations 514 

TENANT— Can  not  deny  his  landlord's  title 861 

TENDER— Must  be  kept  good 861 

TESTIMONY— Weight  of 500 

TORT-FEASORS- Joint  liability 154 

TRESPASSERS— Insolvency  of —Equity  jurisdiction 250 

TRIALS — Improper  remarks  by  counsel 450 

TRIAL  BY  THE  COURT— Findings  conclusive,  419,  608.    VoL  66.  805 

TRIAL  BY  JURY — Assessment  of  damages  upon  dissolution  of 

injunction 628 

TRUSTS — Power  of  foreign  corporations  to  execute 667 

Foreign  corporations  acting  as  trustees  in  this  State 667 

TRUST  DEEDS— Foreclosure  on  default  of  payment  of  interest. 

and  taxes 596 

What  may  be  included  in  a  decree  for  foreclosui-e 844 

Vol.  LXVIII  49 
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U 

USURY — Mortgagee  to  secure  pre-existing  debts 119 

Note  made  in  another  State 465 

V 

VARIANCE- Parties  not  sued 460 

VENDORS  LIEN-Oeneral  principles *  186 

Liens  accruing  at  the  same  time 186 

Failure  to  give  notice  of 186 

VERDICTS— Against  the  weight  of  the  evidence 149,  875,  500 

Must  be  based  on  the  evidence 144 

When  conclusive 138 

Conclusive  on  questions  of  fact 604,  607 

When  manifestly  against  the  evidence 90 

Power  of  the  court  over,  in  criminal  cases 80 

When  the  court  should  direct 230 

Usually  conclusive 57 

Upon  conflicting  evidence 49,  100,  445,  641 

VOLUNTARY  ASSIGNMENTS— Effect  of  notice  of 888 

VOLUNTEER— Who  is  not 656 

w 

WAGES— Under  special  contracts 156 

WAIVER— Of  objections  to  a  declaration 598 

Of  proof  of  undisputed  allegations 504 

Of  demurrer 83 

Of  payment  on  delivery.    VoL  66 293 

Of  replication v 460 

WIDOW — Rights  of,  in  case  of  non-assignment  of  dower 368 

WINDBREAKS— Selection  of— Division  fences 103 

WITNESSES— Competency  of  a  steam  fitter  to  testify  as  to  the 

cause  of  an  explosion 607 

Impeachment,  inconsistent  statements  out  of  court 643 

Not  to  be  impeached  by  the  party  calling  him.    VoL  66 318 

Weight  of  testimony 600 

WORDS  AND  PHRASES—"  ShaU  render,"  etc 268 

**  Long  engagement  ** 376 

WRIT  OF  ASSISTANCE— Provision  for,  in  a  decree  construed. . .  480 
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